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Case Summary

Procedural Posture

Appellee estate filed an action against appellants, a

sheriff and amanufacturer. Following discovery, the trial

court granted summary judgment in favor of appellants.

The Appellate Court (Illinois) reversed the grant of

summary judgment to the sheriff on the issue of

respondeat superior and to themanufacturer with regard

to the duty to warn claim, but affirmed the remainder of

the trial court's order. The sheriff and the manufacturer

appealed.

Overview

The estate's decedent, a child, was killed when a friend

who was playing with the service weapon of his father

shot him. The estate sued the sheriff based on a

respondeat superior theory and sued the manufacturer

based on a strict products liability theory. The supreme

court found error in the appellate court's determination

that the father was acting within the scope of his

employment when he stored his weapon and that the

sheriff was liable for the father's tortious acts. The

father, a correctional officer, was not required to own a

gun and did not need to carry it to work. The father's

negligent storage of the gun was not the kind of conduct

that he was employed to perform, nor was it incidental

to his employment. With regard to the manufacturer,

summary judgment was proper as to the defective

design claim because, inter alia, the gun performed as

expected and was not unreasonably dangerous for its

intended use as a law enforcement service weapon.

The failure to warn claim against the manufacturer was

barred by the Protection of Lawful Commerce in Arms

Act, 15 U.S.C.S. §§ 7901-7903, as the discharge of the

gun was caused by a volitional act that constituted a

criminal offense.

Outcome

The appellate court's reversal of the grant of summary

judgment on the issues of respondeat superior and duty

to warn was reversed. The appellate court's judgment

was otherwise affirmed. The trial court's judgment was

affirmed.

Judges: JUSTICE THOMAS delivered the judgment of

the court, with opinion. Chief Justice Fitzgerald and

Justices Freeman, Garman, Karmeier, and Burke

concurred in the judgment and opinion. Justice Kilbride

took no part in the decision.

Opinion by: THOMAS

Opinion

[**745] [*280] On May 5, 2001, William (Billy) Swan

accidentally shot and killed his friend Joshua (Josh)
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Adames while playing with his father's service weapon.

At the time, Billy's father, David Swan, was employed by

the Cook County sheriff's department as a correctional

officer. Plaintiffs, Hector Adames, Jr., and Rosalia Diaz,

as co-special administrators of the estate of Josh

Adames, filed suit against numerous defendants. At

issue in this case are plaintiffs' claims against defendant

Michael F. Sheahan (Sheahan), in his official capacity

as Cook County sheriff, and defendant Beretta U.S.A.

Corporation (Beretta).

Following discovery, the trial court granted summary

judgment in favor of defendants Sheahan and Beretta

on their respective motions for summary judgment. The

appellate court affirmed in part and reversed in part,

and remanded the cause. 378 Ill. App. 3d 502, 880

N.E.2d 559, 316 Ill. Dec. 823. Both [***2] Sheahan and

Beretta filed petitions for leave to appeal. 210 Ill. 2d R.

315(a). This court allowed both petitions and

consolidated the cases. Plaintiffs also have filed a

cross-appeal. 155 Ill. 2d R. 318.

BACKGROUND

Numerous depositions were taken during discovery in

this case. The evidence from those depositions will be

[*281] summarized here as necessary to our disposition

of the case.

Billy Swan's Testimony

On the morning of May 5, 2001, Billy Swan, who then

was 13 years old, was home alone. Billy's mother was

at work and his father, David, had taken Billy's brother to

a movie. Billy called his friend JoshAdames and invited

him over to play. Billy then went to his parents' bedroom

to watch for Josh through the bedroom window. Billy

knew that both going into his parents' bedroom and

inviting friends over when no one else was home were

against house rules.

While in his parents' bedroom, Billy noticed that the

closet door was partially open. He saw a box on the top

shelf of the closet, so he took the box down to see what

was inside. Billy opened the box, which he said was

unlocked, and saw three guns. One of the guns was a

Beretta 92FS handgun, the gun at issue in this case.

Billy had never seen [***3] his father carry a gun or

clean a gun in the house, although he thought that his

father might have a gun. Billy had never handled a gun

before.

Billy picked up each gun and examined it. Billy said that

the magazine or clip was in the Beretta. When Billy

picked up the Beretta, he pushed a button that released

the magazine. Billy could see the bullets in the

magazine. Billy then put the magazine back in the

Beretta. Billy moved the slide at the top of the gun and

a bullet popped out. Billy again removed the magazine

and put the bullet back in themagazine. Billy repeatedly

removed and replaced the bullets and magazine from

the gun. Billy knew that the Beretta was loaded when

the magazine was in the gun, but thought it was

unloadedwhen themagazinewas taken out. He thought

that the bullet came out of the top of themagazine when

the handgun was fired, and did not know that a bullet

remained in the chamber. Billy did not read the

instruction manual for the Beretta.

[*282] After playing with the guns for several minutes,

Billy saw his friend Michael riding his bike outside. Billy

put the three guns in his pockets and went downstairs

and opened the front door. Billy invited Michael in and

showed [***4] him the guns. Billy jokingly told Michael

that he was feeling [**746] "trigger happy" and that he

was going to shoot Josh. Billy left the guns on the couch

while he and Michael went in another room to play on

the computer. Approximately 10 minutes later, Josh

came over. Billy showed Josh the guns and the boys

began playing around. While Billy was holding the

Beretta, Josh tried to reach for it to take it out of Billy's

hand. Billy pushed the button on the Beretta, took the

magazine out and put it in his pocket. At this point, Josh

was by the front door. Billy pretended that he was firing

the gun, then pulled the trigger, discharging the gun.

The gunshot was loud, causing Billy's ears to ring. Billy

was afraid he would be in trouble if the neighbors heard

the noise, so he ran upstairs and put the guns away.

When Billy came back downstairs, he saw Josh sitting

against the door holding his stomach. Josh told Billy

that he had been shot. Billy first thought that Josh was

kidding, but when he moved Josh's hand, he saw a

hole. Billy called 911 and told the dispatcher that he had

found a gun and accidentally shot his friend while

playing. Billy testified that he knew he was handling a

real firearm [***5] and real ammunition when he shot

Josh. Michael left as soon as the shooting happened.

Billy was found delinquent in juvenile court proceedings

for the shooting and was placed on probation. The

delinquency determination was based on a finding that

Billy committed involuntary manslaughter (720 ILCS

5/9-3(a) (West 2000)), and reckless discharge of a

firearm (720 ILCS 5/24-1.5(a) (West 2000)). The

appellate court affirmed the delinquency finding. In re
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W.S., No. 1-02-1170 (2003) (unpublished order under

Supreme Court Rule 23).

[*283] David Swan's Testimony

David Swan graduated from the police academy in

1988 and was deputized with the Cook County sheriff

around January 1988. From 1988 through 1997 or

1998, David worked corrections inside the Cook County

jail, working a tier with approximately 48 to 60 inmates.

David fed the inmates and did paper work and log

books. David was promoted to a lieutenant in 1997 or

1998. As lieutenant, David's position was mainly

administrative, doing paper work and scheduling and

filling shifts. Until David was promoted to lieutenant, he

carried a firearm to and from work most of the time,

although he did not carry his gun while working on the

jail tier. Rather, he [***6] would store his gun in the

Division 5Armory. He initially carried a Smith &Wesson

.38 Special, but when he became certified in automatic

weaponry, he began carrying the Beretta 92FS and

kept the .38 Special as his personal weapon. David

stopped carrying a weapon to work when he became a

lieutenant. David testified that in 2001, he did not need

a weapon in order to perform his job duties.

At the time of the shooting, David owned three firearms,

the .38 Special, a .25 semiautomatic and the Beretta

92FS. The .25 semiautomatic was David's personal

weapon and was never carried on the job. Although

David no longer carried a gun once he was promoted to

lieutenant, David kept his guns for his own protection

and in case he was transferred to a different unit of the

Cook County sheriff's office where he would again need

a firearm. David's understanding was that, as a

correctional officer, he was not required to respond to a

crime by attempting to physically introduce himself into

the crime or stop the crime. Rather, David understood

that he was to call "911" to request a police response

[**747] in the event he witnessed criminal activity.

On May 5, 2001, David took his younger son to the

movies while [***7] his wife was at work. Billy did not

want to [*284] go to the movie. David told Billy that no

one was allowed in the house. Billy said that he was

going to the park to play. David testified that prior to May

5, 2001, the last time he had seen his guns was in the

summer of 2000, when he completed his annual

certification at the Cook County sheriff's gun range.

After qualifying with the weapons, David cleaned them

and locked them in his lock box. David placed the

lockbox with the guns in it on the top shelf of his

bedroom closet. There were two keys to the lockbox.

David kept one key on his key ring and one key in his top

dresser drawer. David disagreed with Billy's testimony

that the lockbox was not locked; however, for purposes

of summary judgment, it was presumed that the lockbox

was unlocked.

David understood that the sheriff's department required

deputies to secure and store their weapons in either a

locking box, like the one David used, or with a trigger

lock. David testified that he stored the ammunition

separately from the handgun, and stored the handgun

without a bullet in its chamber, in accordance with

department requirements. David was not aware that the

Beretta would fire a bullet [***8] if the magazine was

removed.

Following the shooting, Sheahan filed a complaint

against David before the Cook County sheriff's merit

board. The complaint alleged that each officer has a

duty to safely store his weapon, that David did not do

that, and that this failure allowed David's son to gain

access to the weapon, which in turn resulted in Josh's

death. The complaint noted that Sheahan's general

order required the safe storage of weapons to avoid

accidents. David's guns were taken from him by the

police in the investigation and were never returned to

him, although David was able to continue to work for the

Cook County sheriff's office as a correctional officer

after serving a suspension.

[*285] David also was charged pursuant to section 24-9

of the Criminal Code of 1961 (720 ILCS 5/24-9 (West

2000)), which prohibits improper storage of a firearm in

a premise in which a minor under the age of 14 is likely

to gain access to the firearm. David was found not guilty

of the criminal charges.

Sheahan's Office Rules and Policies

Sheahan's executive director and weapons training

officers testified concerning Sheahan's orders and

training instructions. Those orders and training

instructions required [***9] all weapons to be locked up

when stored at home. Weapons must be stored so they

are inaccessible to children, and officers are taught to

expect their children to look everywhere in their homes.

At the time of Josh's shooting, Sheahan had a general

order in place that mirrored or exceeded the

requirements of section 24-9 of the Criminal Code of

1961 (720 ILCS 5/24-9 (West 2000)). The general order

required officers to secure their duty weapons in a
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secured lock box container or other location that would

prohibit access by unauthorized persons, and to store

keys to such lock boxes in a separate secure location.

Sheahan's training also includedmaterials on educating

family members, particularly children, about gun safety.

Officers are required to qualify in firearms annually,

even if they do not own a weapon. Recertification

included a program on home firearm safety.

Gerald O'Sullivan, retired executive director of the Cook

County sheriff office's training program, testified that

Cook County Sheriff's Office correctional officers do not

need aweapon to perform [**748] their duties.O'Sullivan

said that only court deputies and sheriff's police officers

need a weapon. The only authorized purpose [***10] for

a correctional officer's duty firearmwould be for external

operations outside the jails.All sheriff's deputies receive

[*286] training to use their firearms, but it is a police

officer that responds to an emergency on the street.

Cook County sheriff correctional officers are trained

that unless someone's life is in danger, they are to call

"911." Correctional officers never carry their duty

weapons when they are at the jails, and do not have the

responsibility to be ready to use their firearm to protect

a person's life if it is in danger.

Similarly, Cook County sheriff's office retired Training

Academy Chief Michael Ryan testified that correctional

officers are not required to carry their weapons when

they are off duty. Correctional officers are trained to call

"911" and not to get involved in criminal situations,

although Ryan testified that officers do have a duty to

respond to forcible felonies occurring in their presence

while off duty. In such a situation, a correction officer

would be permitted to use his duty firearm. Ryan further

testified that when a correctional officer is at home, he is

not expected to respond to crimes and is not required to

keep his weapon available to him [***11] at all times

when he is off duty. In fact, correctional officers are not

required to own weapons.

Leroy Marcianik, range master of the firearms training

division of the Cook County sheriff's department,

testified that all sworn officers in Sheahan's office are

required to be recertified in firearms on an annual basis.

The officers are required to have a firearm that they can

use in their annual recertification process. The process

of recertification includes instruction on shooting, as

well as issues concerning the safe storage of duty

firearms. Officers that carry their firearms on a daily

basis include the sheriff's police and some of the court

services officers. Sheriff's correctional officers do not

have to carry a weapon while on duty, nor do they have

to carry a weapon when off duty.

[*287] The Beretta 92FS

The Beretta 92FS is a semiautomatic nine-millimeter

pistol. The instruction manual for the Beretta states that

"[t]he Beretta 92FS semiautomatic pistol is primarily

designed as a personal defense firearm for military and

police use," and that "[i] has become the choice of

military and police forces throughout the world." The

manual lists the Beretta's safety features, including: an

[***12] ambidextrous safety-decocking lever; a firing pin

unit; a hammer drop catch; an automatic firing pin

catch; a chamber-loaded indicator, and a slide overtravel

stop. The manual repeatedly cautions users to keep

fingers off the trigger until ready to fire and to make sure

the muzzle is pointing in a safe direction. The manual

also warns that to prevent accidents due to wrongful

unloading practice, the user should remember to

remove the magazine and clear the chamber.

Expert Testimony

Plaintiffs presented experts in their case against Beretta

to testify that the Beretta 92FS was unreasonably

dangerous. StantonBerg, a firearms consultant, testified

that a magazine disconnect device would have

prevented the shooting in this case. The magazine

disconnect was invented in 1910 and disables a

semiautomatic pistol from firing when the magazine is

removed. Berg testified that Beretta produced and sold

Beretta 92Series handgunswith amagazine disconnect

for use by police departments such as the Royal

Canadian Mounted Police, the United States Veterans

Administration and the correctional department of New

York City. Berg noted [**749] more than 300 other

models of handguns that incorporate a magazine

[***13] disconnect safety, and testified that, in his

opinion, any handgun without a magazine disconnect is

defective. In addition, Berg testified that, in the absence

of a magazine disconnect, the Beretta required a good

chamber-loaded indicator. Berg said that the

chamber-loaded [*288] indicator on the Beretta 92FS

was not sufficient to warn a user that the chamber had a

bullet in it because the user could hardly see the

indicator. Berg also believed that the Beretta required a

warning on the weapon stating that it was capable of

being fired with the magazine removed.

Wallace Collins, a firearms and ammunition design and

safety expert, also testified on behalf of plaintiffs that
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theBerettawas unnecessarily dangerous. Collins stated

that the Beretta required a magazine disconnect safety;

a warning that the gun would fire when the magazine

was removed; a marking to make plain what the

chamber-loaded indicator means; a chamber-loaded

indicator in an optimum position; and a key lock. Collins

testified that the chamber-loaded indicator on the

Beretta was not well designed. Collins said that the

safety features required were readily available,

inexpensive, and commercially feasible.

Professor Stephen [***14] Teret testified on behalf of

plaintiffs as an expert in injury epidemiology. Teret was

a professor of epidemiology for the School of Public

Health at Johns Hopkins University. Teret testified

concerning a survey designed by the Johns Hopkins

Center for Gun Policy and Research, reported in the

Journal of Public Health Policy. The survey asked

respondents whether they thought that a pistol can be

shot when the magazine is removed. Out of 1,200

respondents, 65% said that the pistol could be fired if

the magazine was removed, 20.3% thought that a pistol

could not be discharged after the magazine was

removed, 14.5% did not know, and 0.2% refused to

answer. Of those that answered either that the pistol

could not be discharged after the magazine was

removed or that they did not know, 28% lived in a

gun-owning household. Teret testified that the absence

of amagazine disconnect caused Josh's shooting. Teret

further testified that the chamber-loaded warning on the

[*289] Beretta was not effective. Teret's opinion was

that the chamber-loaded warning did not convey that

the handgun was loaded.

Beretta's witnesses testified that Beretta has

manufactured handguns with magazine disconnects,

which adds at [***15]most $ 10 to the $ 500 price of the

gun. Beretta's witnesses agreed that the shooting in this

casewould not have happened if amagazine disconnect

safety had been installed on the gun. Beretta did not

include a magazine disconnect safety feature on the

Beretta 92FS because there was nomarket demand for

that feature. Beretta's witnesses also testified that for

the past 20 years, the vast majority of law enforcement

agencies have consistently expressed a preference for

no magazine disconnect safety or internal locking

device. Law enforcement officers and agencies do not

want weapons that may become inoperable by an

inadvertent release of the magazine, which could

possibly jeopardize the safety of officers and the public.

The Complaint and Summary Judgment

With regard to Sheahan, plaintiffs' third amended

complaint contained a wrongful-death claim and a

survival claim. Plaintiffs alleged that Sheahan assumed

and exercised control over David Swan as Sheehan's

employee and servant with regard to the safe and

secure handling and storage of David's duty firearm and

ammunition. Plaintiffs alleged, inter alia, that David

Swan negligently stored his firearm, [**750] as well as

his ammunition, in a manner [***16] that allowed his 13-

year-old son to gain access to it; negligently failed to

store his firearm in a separate location from the

ammunition; negligently failed to childproof the firearm

by securing it with a locking device; negligently failed to

lock the container in which he stored his firearms; and

negligently provided insufficient, as well as

inappropriate, firearm instruction to Billy.

[*290] Plaintiffs alleged that, as a result of one or more

of David's negligent acts, Billy accessed David's firearm

and bullets, and used the firearm to shoot and kill Josh.

In addition, the wrongful death of Josh was proximately

caused by David's negligence in the course of his

employment as a deputy Cook County sheriff, while

motivated to serve Sheahan's interests and the terms of

David's employment. Plaintiffs asserted that Sheahan

was vicariously liable for David's negligent acts and/or

omissions in the scope of his employment as an officer

of the Cook County sheriff's office, both at common law

and pursuant to statute.

Sheahan moved for summary judgment on the ground

that the shooting did not occur within the course and

scope of David's employment as a Department of

Corrections officer, that Sheahan [***17] owed no duty

to Josh, and that the storage of the gun was at most a

condition and not the cause of the shooting. In the

alternative, Sheahan argued that if the court determined

that David's storage of the gun was within the course

and scope of David's employment, Sheahan was

immune from suit pursuant to sections 2-109, 2-201,

and 2-204 of the LocalGovernmental andGovernmental

Employees Tort Immunity Act (745 ILCS 10/2-109,

2-201, 2-204 (West 2000)).

In addressing Sheahan'smotion for summary judgment,

the trial court held that Sheahan's arguments concerning

weapon storage and scope of employment presented

questions of fact sufficient to preclude summary

judgment. However, the trial court found that the issue

of whether Sheahan owed a duty to protect Josh from

the criminal acts of Billy was dispositive. The trial court

noted that Billy had been convicted of involuntary
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manslaughter and reckless discharge of a firearm, and

had been adjudicated a delinquent minor. Citing Estate

of Johnson v. Condell Memorial Hospital, 119 Ill. 2d

496, 520 N.E.2d 37, 117 Ill. Dec. 47 [*291] (1988), the

trial court noted that Illinois law does not impose a duty

to protect another from a criminal attack by a third

person unless the criminal attack [***18] is reasonably

foreseeable and the parties have a special relationship.

The trial court held that Sheahan and Josh had no

special relationship that would impose a duty on

Sheahan to protect Josh from Billy's criminal act. The

trial court further held that even if Sheahan, through his

agent David Swan, owed a duty to Josh, there was no

proximate cause because the cause of harm to Josh

was not reasonably foreseeable. The trial court therefore

entered summary judgment in favor of Sheahan.

With regard to Beretta, plaintiffs' third amended

complaint contained claims for product liability design

defect, negligent design, failure to warn, and breach of

the implied warranty of merchantability. Specifically,

plaintiffs alleged that the Beretta was inherently

dangerous and defective because it did not incorporate

safety features, including: amagazine disconnect safety

that would prevent the gun from being fired if the

magazine is removed; an effective chamber-loaded

indicator tomake users aware of when a bullet is loaded

into the gun's chamber; and other safety devices such

as a built-in lock, a child-resistant manual safety, a grip

safety, and personalized [**751] gun technology that

would have prevented [***19] unauthorized users, such

as children, from firing the gun.

Plaintiffs also alleged that the gun was defective

because it did not include adequate warnings

concerning the foreseeable use of the gun by

unauthorized persons, including children. Plaintiffs

asserted that the defects included a failure to warn that:

the gun may be loaded and can be fired even if the

magazine is empty or disconnected from the gun; that

the gun is loaded when there is red showing on the

extractor; that the gun is loaded when the extractor is

protruding; that the gun can be [*292] fired by children

and other unauthorized users; that the gun automatically

loads bullet cartridges into the gun's chamber after

being fired or after the gun is released from a lockback

position; and that the gun should not be used or stored

without additional safety devices.

In its summary judgment motion, Beretta argued that its

product was not unreasonably dangerous, and that the

Beretta 92F S performed as safely as ordinary

consumers of firearms would expect. Beretta also

argued that it had no duty to warn because the dangers

of pointing a firearm at another human being and pulling

the trigger are open and obvious. Finally, Beretta

contended [***20] that Billy's actionswere an intervening

and superceding cause.

The trial court granted Beretta's motion in its entirety,

"based upon the record" and "for all the reasons stated

by Defendant Beretta and all relevant law."

The Appellate Court

Plaintiffs then appealed the trial court's orders. The

appellate court affirmed in part and reversed in part.

378 Ill. App. 3d 502, 880 N.E.2d 559, 316 Ill. Dec. 823.

With regard to Sheahan, plaintiffs argued that the trial

court erred in finding that Sheahan owed no duty to

Josh, and in finding that Billy's conduct was criminal

and was an independent intervening cause of Josh's

injury. Plaintiffs argued that because the trial court

relied on its finding that Billy's actions were criminal, it

failed to examine the proper factors to determine

whether one party owes a duty to another. Plaintiffs

further argued that the trial court erred in finding that a

criminal attack even occurred, as the testimony

established that the shooting was an accident.

In addressing plaintiffs' arguments, the appellate court

stated that because plaintiffs sought damages against

Sheahan based on the principle of respondeat superior,

it would address scope of employment, even though the

trial court denied Sheahan's [***21] motion on that

[*293] issue. 378 Ill. App. 3d at 515. The appellate court

found that the facts in this case were similar to the facts

in Gaffney v. City of Chicago, 302 Ill. App. 3d 41, 706

N.E.2d 914, 236 Ill. Dec. 40 (1998), so thatGaffneywas

controlling. 378 Ill. App. 3d at 517. Based uponGaffney,

the appellate court found that the facts supported a

finding that David was acting within the scope of his

employment, and that Sheahan was liable for David's

allegedly tortious acts. 378 Ill. App. 3d at 518.

The appellate court next considered whether Billy's

actions foreclosed a duty on the part of Sheahan to

Josh. The appellate court took issue with the trial court's

characterization of the proceedings against Billy as a

conviction. The appellate court noted that Billy was

adjudicated delinquent pursuant to the Juvenile Court

Act of 1987 (705 ILCS 405/1-1 et seq. (West 2000)) and

that a juvenile adjudication is not a "conviction" as

defined under the Criminal Code of 1961 (720 ILCS

Page 6 of 16
233 Ill. 2d 276, *290; 909 N.E.2d 742, **750; 2009 Ill. LEXIS 310, ***17

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-2220-003D-H40M-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-2220-003D-H40M-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-2220-003D-H40M-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4R8G-1X30-TXFS-N2ND-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4R8G-1X30-TXFS-N2ND-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3V8K-D2C0-0039-4266-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3V8K-D2C0-0039-4266-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4R8G-1X30-TXFS-N2ND-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4R8G-1X30-TXFS-N2ND-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C66-0KC1-6YS3-D4F5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C66-0MY1-6YS3-D0ST-00000-00&context=1000516


5/2-5 (West 2000)). 378 Ill. App. 3d at 518. Therefore,

[**752] Billy was not convicted of a crime. 378 Ill. App.

3d at 519. Further, because Billy did not intend to hurt

Josh, there was a question of material fact of whether

Billy's actions were accidental [***22] or reckless. 378

Ill. App. 3d at 519. Accordingly, the appellate court held

that the trial court erred in finding that Billy's actions

were a criminal attack that foreclosed Sheahan's duty to

Josh. 378 Ill. App. 3d at 519.

The appellate court also disagreed with the trial court's

finding that this incident was not reasonably foreseeable

for purposes of summary judgment. 378 Ill. App. 3d at

519. The court based its finding on the fact that David

stored his Beretta next to ammunition in an unlocked

storage case, in an unlocked closet accessible to a

13-year-old boy. The court also noted the evidence

concerning Sheahan's awareness of these types of

incidents. Moreover, there was sufficient evidence in

the [*294] record to establish the additional duty factors

of the likelihood of injury, themagnitude of the burden to

guard against the injury, or the consequences of

imposing that burden. 378 Ill. App. 3d at 520.

Finally, the appellate court noted that Sheahan had

raised sections 2-109, 2-201 and 2-204 of the Tort

Immunity Act (745 ILCS 10/2-109, 2-201, 2-204 (West

2000)) as affirmative defenses to the complaint. The

appellate court noted that the trial court did not address

the tort immunity issue, [***23] and in remanding, stated

that its finding that Sheahan was liable under the

doctrine of respondeat superior did not end the immunity

analysis, as the existence of a duty and the existence of

an immunity are distinct issues that must be analyzed

separately. 378 Ill. App. 3d at 534.

With regard to Beretta, the appellate court similarly held

that the trial court erred in finding that Billy's actions

were an independent intervening cause that superseded

Beretta's legal responsibility. 378 Ill. App. 3d at 523.

Rather, proximate cause in fact was shown because the

shooting would not have occurred if the handgun had

been properly stored, and it was reasonably foreseeable

that this type of harm would occur if the handgun was

not properly stored. 378 Ill.App. 3d at 523. The appellate

court did affirm the trial court's finding that the Beretta

was not unreasonably dangerous or defectively

designed under both the consumer expectation test

and the risk-utility test for product liability claims. 378 Ill.

App. 3d at 526, 528. However, the appellate court

reversed the trial court's finding that Beretta did not

have a duty to warn. The appellate court held that

plaintiffs' failure to warn claim presented [***24] a

question of fact sufficient to survive summary judgment.

378 Ill. App. 3d at 530.

Finally, the appellate court addressed Beretta's

argument that plaintiffs' lawsuit against it should be

dismissed [*295] pursuant to the recently enacted

Protection of Lawful Commerce in Arms Act (PLCAA or

the Act) (15 U.S.C. §§7901 through 7903 (2006)). The

appellate court noted that, pursuant to the PLCAA,

plaintiffs must show that they fall within the exceptions

to theAct in order to avoid its provisions. 378 Ill. App. 3d

at 533. The appellate court held that plaintiffs failed to

show that their claims fell within thePLCAA's exceptions

for negligent entrustment or negligence per se, and for

breach of contract or warranty. [**753] 378 Ill. App. 3d at

533. The appellate court held that the only exception

that applied in this case is the exception for claims

alleging a defect in design or manufacturing, absent a

volitional criminal act. 378 Ill. App. 3d at 533-34. The

appellate court stated that whether Billy's actions were

criminal or unlawful was a question of fact for the trier of

fact. If Billy's actions were found to be criminal, the

PLCAAwould foreclose plaintiffs' claims against Beretta.

However, if Billy's [***25] actions were found to be

purely accidental, the section 7903(5)(A)(v) exception

to the PLCAA would apply and the PLCAA would not

preclude plaintiffs' claims against Beretta. 378 Ill. App.

3d at 534.

ANALYSIS

This case comes before us on the grant of summary

judgment in favor of defendants. The purpose of

summary judgment is to determine whether a genuine

issue of material fact exists. Adams v. Northern Illinois

Gas Co., 211 Ill. 2d 32, 42-43, 809 N.E.2d 1248, 284 Ill.

Dec. 302 (2004). Summary judgment is proper only

where "the pleadings, depositions, and admission on

file, together with the affidavits, if any, show that there is

no genuine issue as to any material fact and that the

moving party is entitled to a judgment as a matter of

law." 735 ILCS 5/2-1005(c) (West 2000). In determining

whether a genuine issue of material fact exists, the

pleadings, depositions, admissions and affidavits must

be construed strictly against the movant [*296] and

liberally in favor of the opponent. Adams, 211 Ill. 2d at

43.Agenuine issue ofmaterial fact precluding summary

judgment exists where the material facts are disputed,

or, if the material facts are undisputed, reasonable

persons might draw different inferences from the

undisputed facts. [***26] Adams, 211 Ill. 2d at 43.
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Summary judgment is a drastic means of disposing of

litigation, and therefore, should be granted only when

the right of the moving party is clear and free from

doubt. Adams, 211 Ill. 2d at 43. This court reviews an

order granting summary judgment de novo. Adams, 211

Ill. 2d at 43.

Sheahan's Appeal

Sheahan argues that the trial court properly granted

summary judgment in his favor because he had no duty

to protect Josh from a criminal attack. Sheahan

contends that no special relationship existed between

Sheahan and Josh that would give rise to a common

law duty to warn or protect Josh from harm. Moreover,

Sheahan did not voluntarily undertake to protect Josh

from third-party criminal attacks, which would fit within

the exception to the special relationship rule.

Sheahan also argues that the appellate court's decision

extends respondeat superior liability to unreasonable

and impermissible bounds. Sheahan maintains that

Davidwas not actingwithin the scope of his employment

at the time that he stored the Beretta.

Finally, Sheahan argues that summary judgment in his

favor also is warranted because the manner in which

David's Beretta was stored was not the proximate

[***27] cause of Josh's shooting. Rather, the manner in

which the Beretta was stored merely furnished a

condition that made the shooting possible.

In response, plaintiffs deny that their claim involves

special relationships or preventing criminal attacks. In

fact, plaintiffs argue that there was no criminal attack in

this case, because Billy did not intend to [**754] shoot or

harm [*297] anyone, and was not convicted of a

criminal offense, but was only adjudicated delinquent.

Plaintiffs also deny that they alleged a voluntary

undertaking. Rather, plaintiffs' allegations of duty are

premised on common law and statutory grounds.

Plaintiffs claim that Sheahan owed a duty under

common lawand statute to secure the handgun. Further,

plaintiffs contend that the shooting in this case was

foreseeable.

With regard to respondeat superior, plaintiffs argue that

the issue is not properly before this court because it was

not an issue in the appellate court. Although the

appellate court addressed scope of employment,

plaintiffs assert that because scope of employment was

not at issue, that portion of the opinion was dicta.

Assuming, arguendo, the issue is properly before this

court, plaintiffs contend that David was acting

[***28] within the scope of his employment. Plaintiffs

note that Sheahan required David to keep his weapon

secured at home, which demonstrates that Sheahan

controlled David's use of the Beretta during off-duty

hours. Further, Sheahan could regulate David's storage

of the weapon only if David was acting within the scope

of his employment. In addition, the fact that Sheahan

filed charges against David before the Cook County

sheriff's merit board, alleging a violation of the sheriff's

rules concerning weapon storage, establishes that

David was acting within the scope of his employment.

Plaintiffsmaintain that Sheahanwould have no authority

to discipline David if David was not acting in the scope

of his employment.

We first address plaintiffs' claim that the issue of

respondeat superior is not properly before this court. It

is well settled that when the appellate court reverses the

trial court, and the appellee in the appellate court brings

the case to this court for further review, that party may

raise any questions properly presented by the record to

sustain the judgment of the trial court, even if those

[*298] questions were not raised or argued in the

appellate court. In re R.L.S., 218 Ill. 2d 428, 437, 844

N.E.2d 22, 300 Ill. Dec. 350 (2006). [***29] In Sheahan's

motion for summary judgment in the trial court, in

addition to raising arguments concerning duty,

proximate cause and tort immunity, Sheahan argued

that he was entitled to summary judgment because the

shooting did not occur within the course and scope of

David's employment. As noted, the trial court granted

summary judgment in favor of Sheahan based on its

finding that Sheahan owed no duty to Josh. Plaintiffs

then appealed that finding. In addressing the trial court's

finding that Sheahan owed no duty to Josh, the appellate

court addressed the issue of respondeat superior.

Sheahan then raised the issue of respondeat superior

in his petition for leave to appeal and brief in this court.

Accordingly, it is clear that the issue of respondeat

superior is properly before this court.

We next address the merits of the appellate court's

finding that David was acting within the scope of his

employment when he stored his weapon, as a finding

that David was not acting within the scope of his

employment would be dispositive. In general, a person

injured by the negligence of another must seek his

remedy from the person who caused his injury. Bagent

v. Blessing Care Corp., 224 Ill. 2d 154, 163, 862 N.E.2d

985, 308 Ill. Dec. 782 (2007). [***30] However, the
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relationship of employer and employee sets forth an

exception to the general rule. Bagent, 224 Ill. 2d at 163.

Pursuant to the theory of respondeat superior, an

employer can be liable for the torts of his employee

when those torts are committed within the scope of the

employment. Bagent, 224 Ill. 2d at [**755] 163. Under

respondeat superior, an employer's vicarious liability

extends to the negligent, willful, malicious or even

criminal acts of its employees, when those acts are

committed within the scope of employment. Bagent,

224 Ill. 2d at 163-64.

Illinois courts look to theSecondRestatement ofAgency

(the Restatement) for guidance in determining [*299]

whether an employee's acts are within the scope of

employment. Bagent, 224 Ill. 2d at 164. The

Restatement identifies three general criteria used in

determining whether an employee's acts are within the

scope of employment. The Restatement provides:

"(1) Conduct of a servant is within the scope of

employment if, but only if:

(a) it is of the kind he is employed to perform;

(b) it occurs substantially within the authorized

time and space limits;

(c) it is actuated, at least in part, by a purpose to

serve the master ***[.]

***

(2) Conduct [***31] of a servant is not within the

scope of employment if it is different in kind from

that authorized, far beyond the authorized time or

space limits, or too little actuated by a purpose to

serve the master." Restatement (Second) of

Agency §228 (1958).

This court has held that all three criteria of section 228

must be met in order to conclude that an employee was

acting within the scope of employment. Bagent, 224 Ill.

2d at 165. It is plaintiff's burden to show the

contemporaneous relationship between the tortious act

and the scope of employment. Bagent, 224 Ill. 2d at

165.

With regard to the scope of employment issue, the

appellate court held that this case was controlled by its

decision in Gaffney v. City of Chicago, 302 Ill. App. 3d

41, 706 N.E.2d 914, 236 Ill. Dec. 40 (1998), and,

therefore, that David was acting within the scope of his

employment. 378 Ill. App. 3d at 517. In Gaffney, a

patrolman employed by the Chicago police department

came home from work, unloaded his revolver, and

placed the revolver and the bullets in an unlockedmetal

cabinet near the stairway leading to his basement.

Gaffney, 302 Ill. App. 3d at 44. The officer's minor son

later took the revolver and bullets to a party, and shot

and killed a [***32] boy. Gaffney, 302 Ill. App. 3d at 44.

The plaintiff sued the officer for negligent storage of his

weapon, and sued the City of Chicago under a

respondeat [*300] superior theory. Gaffney, 302 Ill.

App. 3d at 43. A jury found both defendants liable, and

in answer to a special interrogatory, found that the

officer was acting within the scope of his employment

when he stored the weapon.Gaffney, 302 Ill. App. 3d at

43. The circuit court granted the City's motion for

judgment notwithstanding the verdict on the ground that

the officer was not acting within the scope of his

employment at the time he stored the gun at his home.

Gaffney, 302 Ill. App. 3d at 43-44.

On appeal, the appellate court reversed. The appellate

court noted that the officer had testified that he was

required to own a gun; that he would not be allowed to

report for work if he did not have a gun; and that he

brought his guns and bullets home every day because

the police department did not provide him with a locker

in which to store his weapon at work. Gaffney, 302 Ill.

App. 3d at 46. [**756] The officer also testified that he

did not lock the cabinet or the gun because his life had

been threatened several times and "'because I'm a

Chicago [***33] police officer. If I heard someone

screaming, would I have time to get that gun, I don't

know. Would I attempt to, hopefully.'" Gaffney, 302 Ill.

App. 3d at 46. In addition, the officer stated that as a

Chicago police officer, he was required to respond to

emergencies at all times, even if not on duty, and that he

sometimes might need a gun to respond effectively to

an emergency if he had it readily available. Gaffney,

302 Ill. App. 3d at 46.

With regard to the three criteria set forth in the

Restatement, the appellate court held that the officer's

storage of the gun at home was incidental to the

requirement of his employment that he respond to any

emergency that occurs in his presence.Gaffney, 302 Ill.

App. 3d at 51. The appellate court acknowledged that

normally at-home storage of one's personal effects

would likely be considered an act of a personal nature,

but in this case the police department both trained its

officers in off-duty [*301] weapon storage and could

discipline officers for improper safeguarding of weapons

while off duty. Gaffney, 302 Ill. App. 3d at 52.
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The appellate court next held that the officer's conduct

occurred substantially within the authorized time and

space limits [***34] of the employment, although the

appellate court also concluded that "the fact that conduct

occurred outside the time and space limits is not

dispositive." Gaffney, 302 Ill. App. 3d at 52. The

appellate court recognized that the officer was off duty

when he stored his weapon, but noted that with respect

to emergencies, the officer was "on call" 24 hours a day.

Gaffney, 302 Ill. App. 3d at 53. Therefore, it was not

unreasonable to conclude that the time and space of

the officer's employment were unlimited with respect to

actions incidental to his response to an emergency.

Gaffney, 302 Ill. App. 3d at 53.

Finally, the appellate court held that the officer's conduct

was motivated, at least in part, by a desire to serve his

employer. The appellate court based its finding on the

fact that one of the reasons the officer kept the gun and

cabinet unlocked was because he might need it in the

event of an emergency. Gaffney, 302 Ill. App. 3d at 54.

Further, the fact that the officer stored the gun in

contravention of the police department's

recommendations did not establish that the storage

was outside the scope of employment. Gaffney, 302 Ill.

App. 3d at 55. The appellate court therefore held

[***35] that the officer was acting within the scope of his

employment when he stored his gun.

Relying onGaffney, the appellate court in this case held

that David's storage of the gun was incidental to his

employment. 378 Ill. App. 3d at 517. The appellate court

noted that officers stored their weapons at home and

received specific training and materials on proper

storage. 378 Ill. App. 3d at 517. In addition, Sheahan

[*302] disciplined officers for improper storage. 378 Ill.

App. 3d at 517. The appellate court acknowledged that

David did not carry his weapon to work daily, nor did he

store it unlocked in order to respond to any emergency

in his presence. 378 Ill. App. 3d at 517. Nonetheless

David testified he owned the firearm because of his job

[**757] and was annually certified to use the firearm, as

required by Sheahan. 378 Ill. App. 3d at 517.

The appellate court also held that David was acting

within the authorized time and space limits of his

employment. 378 Ill. App. 3d at 517. The appellate court

noted that officers were expected to store their weapons

at home and, although David testified that he did not

carry his gun to work, he did testify that, at one time, he

owned the gun for work purposes. [***36] 378 Ill. App.

3d at 517-18. In addition, David would be required to

use the gun in an emergency, was certified annually to

use the firearm, and was disciplined by Sheahan for

improper storage. 378 Ill. App. 3d at 517-18. The

appellate court did not discuss whether David's conduct

was motivated, at least in part, by a desire to serve his

employer. The appellate court concluded that David

was acting within the scope of his employment and that

Sheahan was liable for David's alleged tortious acts.

378 Ill. App. 3d at 518

At the outset we note that the appellate court erred in

not addressingwhether David's conduct wasmotivated,

at least in part, by a desire to serve his employer. As

noted, this court in Bagent held that all three criteria

must be met to conclude that an employee was acting

within the scope of employment. Bagent, 224 Ill. 2d at

165. For the same reason, we find that the appellate

court in Gaffney erred in holding that the second

criteria--whether the conduct occurred substantially

within the authorized time and space limits of the

employment--was relevant but not dispositive. See

Gaffney, 302 Ill. App. 3d at 52 ("the fact that conduct

occurred outside [*303] the time and space limits

[***37] is not dispositive"). We again emphasize that all

three criteria of section 228 must be met in order to find

that an employee was acting within the scope of

employment.

Turning to the substance of the appellate court's ruling,

we find that the appellate court erred in finding that

David was acting within the scope of his employment

and that Sheahan is liable for David's tortious acts.

Contrary to the appellate court's conclusion, this case is

factually distinguishable from Gaffney.

In contrast to Gaffney, David testified that he was not

required to own a gun and did not need to carry a gun to

work once he was promoted to lieutenant in 1997 or

1998. David testified that he did not get rid of his guns,

even though he did not carry a weapon in performing his

duties, because he wanted the guns for protection and

in case he was transferred to a different position where

he would need a weapon. In fact, the last time David

had seen or touched the Beretta prior to the May 5,

2001, shooting was in the summer of 2000, when David

did his yearly qualification with the sheriff's department

at the firing range. David also testified that when he was

off duty, he was not required to respond to a crime

[***38] by attempting to stop the crime himself. Rather,

his duty was to call 911 and report the crime to the

proper authorities.

Gerald O'Sullivan, Michael Ryan and Leroy Marcianik

confirmed that correctional officers are not required to
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carry a weaponwhen they are off duty, and in fact do not

need a weapon to perform their duties. Correctional

officers also are not required to respond to emergencies

when they are off duty, and are not required to keep

their weapons available at all times.

Based on the preceding testimony, we find as a matter

of law that none of the [**758] three general criteria for

determining whether an employee's acts are within the

[*304] scope of employment have been met in this

case. With regard to the first criteria, David's negligent

storage of his guns was not the kind of conduct David

was employed to perform, nor was it incidental to his

employment. The appellate court found David's

negligent storage of the gun was incidental to his

employment because there was testimony that officers

stored their guns at home, Sheahan trained officers on

proper storage, and Sheahan disciplined officers for

improper storage. While these facts might support a

finding that David was acting within [***39] the scope of

his employment if David was required to carry a gun at

work like the officer in Gaffney, the fact remains that at

the time Billy shot Josh, David was not required to, and

did not, carry a gun as part of his employment.

The appellate court also found significant David's

testimony that he owned the weapon because of his job

and that he was annually certified to use the firearm

pursuant to Sheahan's requirements. David testified,

however, that Cook County sheriff's officers were

required to annually qualify with firearms even if they do

not own a weapon. Moreover, while it is true that David

purchased the Beretta in connection with his job, the

Beretta was purchased at a time when David carried a

gun back and forth to work every day. David stopped

carrying a gun to work when he became a lieutenant in

1997 or 1998. At that point, David was not required to

keep the Beretta for purposes of his employment, but

chose to do so. Contrary to the appellate court's finding,

none of these facts establish that David's negligent

storage of his weapon was in the performance of his

employment or incidental to his employment.

For the same reasons, David's negligent storage of the

gun was not [***40] within the authorized time and

space limits of his employment. Unlike the police officer

in Gaffney, David was not on call 24 hours a day, was

not [*305] required to respond to emergencies at all

times, and was not required to respond to a crime by

attempting to stop the crime himself. In contrast to

Gaffney, David's employment was not unlimited with

respect to actions incidental to his response to an

emergency. Consequently, even under the most liberal

interpretation of the time and space requirement, it is

clear that David's negligent storage of the gun in this

case was not within the scope of his employment.

Similarly, there is no evidence that Davidwasmotivated,

at least in part, by a desire to serve his employer when

he negligently stored his gun. As noted, the appellate

court in this case did not address this factor in its

respondeat superior analysis. Gaffney held that the

officer's conduct in negligently storing his weapon was

motivated, at least in part, by a desire to serve his

employer, because one of the reasons the officer kept

the gun and cabinet unlocked was because he might

need it in the event of an emergency. Gaffney, 302 Ill.

App. 3d at 54. Gaffney acknowledged that the

[***41] officer also testified that he kept the gun and

cabinet unlocked in order to protect his family, but noted

that the third criteria in the respondeat superior analysis

is satisfied as long as the employee is motivated in part

by a desire to serve the employee, even if he is also

motivated by personal considerations.

Here, in contrast, there was no evidence that David's

negligent storage of the gun was motivated, at least in

part, by a desire to serve Sheahan.As discussed, David

did not keep the Beretta unlocked in order to respond to

an emergency. David kept the Beretta, and thus stored

the Beretta, for [**759] his own protection and in case

he needed it in the future.

Although summary judgment is generally inappropriate

when scope of employment is at issue, if no reasonable

person could conclude from the evidence that an [*306]

employee is acting within the course of employment, a

court should hold as a matter of law that the employee

was not so acting. Bagent, 224 Ill. 2d at 170-71. Here,

no reasonable person could conclude from the evidence

that David was acting within the scope of his

employment when he negligently stored his weapon.

Consequently, Sheahan was entitled to summary

judgment in his [***42] favor on the issue of respondeat

superior. The appellate court erred in finding that David

was acting within the scope of employment and that

Sheahanwas thereby liable for David's allegedly tortious

acts.

Because we find that Sheahan was entitled to summary

judgment based upon respondeat superior, there is no

need to address Sheahan's remaining arguments

concerning duty and proximate cause, nor do we need

to remand to the trial court for consideration of

Sheahan's immunity claims.
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Beretta's Appeal

Plaintiffs' claim against Beretta contained counts

alleging design defect, failure to warn, and breach of the

implied warranty of merchantability. As noted, the trial

court granted summary judgment in favor of Beretta on

all of plaintiffs' claims. Plaintiffs appealed the dismissal

of their design defect and failure to warn claims, arguing

that the trial court erred in holding that the handgun was

not unreasonably dangerous for failing to include a

magazine disconnect, or a sufficient chamber-loaded

indicator, and in finding that Beretta had no duty to

warn. Plaintiffs also asserted that the trial court erred in

finding that Billy's conduct was an independent

intervening cause superceding Beretta's [***43] legal

responsibility.

As noted, the appellate court affirmed in part and

reversed in part. The appellate court affirmed the trial

court's finding that the Beretta was not unreasonably

dangerous or defectively designed. However, the

appellate court did find that plaintiffs' failure to warn

claim [*307] presented a question of fact, so that

summary judgment was improperly entered in favor of

Beretta on that claim.

The appellate court also addressedwhether the PLCAA

required dismissal of plaintiffs' lawsuit against Beretta.

The PLCAA was enacted on October 26, 2005, two

months after the trial court entered summary judgment

in favor of defendants, and applied retroactively to

prohibit civil suits against manufacturers, importers,

distributors, and dealers of firearms or ammunition

products, for harms solely caused by the criminal or

unlawful misuse of firearm products or ammunition

products that function properly as designed and

intended. See 15 U.S.C. §§ 7901(a)(3), (b)(1), 7902

(2006). The appellate court held that the PLCAAapplied

to plaintiffs' lawsuit against Beretta, and therefore

plaintiffs' cause of action was barred unless the

remaining failure to warn claim fit within one of theAct's

[***44] six exceptions. 378 Ill. App. 3d at 533.

The appellate court found that there was a question of

fact concerning whether plaintiffs' failure to warn claim

fit within the section 7903(5)(A)(v) exception. That

exception allows for claims alleging a defect in design

or manufacturing absent a volitional criminal act. In so

holding, the appellate court rejected plaintiffs' claim that

the PLCAAwas unconstitutional because it violated the

tenth amendment to the United States Constitution

(U.S. Const., amend. X). [**760] 378 Ill. App. 3d at 533.

In this court, Beretta argues that the appellate court

erred in finding that Beretta had a duty to warn. Beretta

contends that the danger of pointing a gun at another

person and pulling the trigger is open and obvious, even

if the person pointing the gun mistakenly believes that

the gun is not loaded. In addition, the appellate court

ignored the fact that Beretta did provide numerous

warnings, any one of which would have prevented

Josh's shooting if read and heeded. Beretta also argues

that the [*308] appellate court erred in holding that

plaintiffs' failure to warn claim fit within the exception for

manufacturing and design defect claims set forth in the

PLCAA.

We [***45] first address Beretta's claim that the PLCAA

bars plaintiffs' sole remaining claim against Beretta.

Whether plaintiffs' failure to warn claim is barred by the

PLCAA presents a question of statutory interpretation,

which is a question of law. Accordingly, our review is de

novo. People v. Lucas, 231 Ill. 2d 169, 173-74, 897

N.E.2d 778, 325 Ill. Dec. 239 (2008).

One of the purposes of the PLCAA is:

"To prohibit causes of action againstmanufacturers,

distributors, dealers, and importers of firearms or

ammunition products, and their trade associations,

for the harm solely caused by the criminal or

unlawful misuse of firearm products or ammunition

products by others when the product functioned as

designed and intended." 15 U.S.C. §7901(b)(1)

(2006).

To that end, the PLCAA provides that "[a] qualified civil

liability action may not be brought in any Federal or

State court" (15 U.S.C. § 7902(a) (2006)) and a

"qualified civil liability action that is pending on October

26, 2005, shall be immediately dismissed by the court in

which the action was brought or is currently pending"

(15 U.S.C. §7902(b) (2006)).

A "qualified civil liability action" is:

"a civil action or proceeding or an administrative

proceeding brought by any person [***46] against a

manufacturer or seller of a qualified product, or a

trade association, for damages, punitive damages,

injunctive or declaratory relief, abatement,

restitution, fines, or penalties, or other relief,

resulting from the criminal or unlawful misuse of a

qualified product by the person or a third party ***."

15 U.S.C. §7903(5)(A) (2006).
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A "qualified product" means a firearm, or ammunition,

or a component part of a firearm or ammunition, "that

has been shipped or transported in interstate or foreign

commerce." 15 U.S.C. §7903(4) (2006).

[*309] The appellate court in this case did not address

whether plaintiffs' lawsuit was a qualified civil liability

action. Rather, the appellate court concluded, without

analysis, that the PLCAA applied to plaintiffs' cause of

action, so that plaintiffs were required to show that they

fell within the exceptions to the Act in order to avoid the

provisions of the Act. 378 Ill. App. 3d at 533.

In this court, plaintiffs deny that their lawsuit is a qualified

civil liability action. Plaintiffs do not dispute that their

lawsuit is a civil action or proceeding against a

manufacturer of a qualified product and that the Beretta

is a qualified product. However, plaintiffs [***47] deny

that their civil action results from the criminal or unlawful

misuse of a qualified product.

The PLCAA defines unlawful misuse as "conduct that

violates a statute, ordinance, or regulation as it relates

to the use of a qualified product." 15 U.S.C. §7903(9)

(2006). [**761] The PLCAA does not define "criminal"

misuse. As Beretta notes, however, the word "criminal"

in this portion of the statute is used as an adjective to

modify the term "misuse." Black's LawDictionary defines

"criminal" in its adjective form as, "1. Having the

character of a crime; in the nature of a crime <<criminal

mischief>. 2. Connectedwith the administration of penal

justice <<the criminal courts>." Black's Law Dictionary

402 (8th ed. 2004).

In this case, Billy was adjudicated delinquent based

upon the finding of the court in the juvenile proceeding

that Billy committed involuntary manslaughter and

reckless discharge of a firearm when he shot Josh with

his father's Beretta. This findingwas affirmed on appeal.

In re W.S., No. 1-02-1170 (2003) (unpublished order

underSupremeCourt Rule 23). Billy's use of theBeretta,

therefore, certainly violated theCriminal Code, a statute,

when he was adjudicated delinquent for

[***48] involuntarymanslaughter and reckless discharge

of a firearm, satisfying the definition of "unlawful

misuse."

[*310] In addition, involuntary manslaughter (720 ILCS

5/9-3(a) (West 2000)) and reckless discharge of a

firearm (720 ILCS 5/24-1.5(a) (West 2000)) are criminal

offenses. It follows, then, that Billy's misuse of the

Beretta in this case also had the character of a crime

and was in the nature of a crime" and, therefore, was a

criminal misuse.

Plaintiffs, however, argue that this court may not look to

Billy's juvenile adjudication in determiningwhether there

was a criminal or unlawful misuse because that

adjudication was described in an unpublished order

pursuant to Illinois Supreme Court Rule 23 (210 Ill. 2d

R. 23). Plaintiffs also argue that Billy's conduct could not

be criminal or unlawful because Billy was adjudicated

delinquent, and thus was not "convicted" of anything.

Moreover, Billy had no criminal intent, so that his conduct

could not be criminal. Finally, plaintiffs contend that Billy

was not "using" the handgun, so there could be no

unlawful "misuse" of the handgun, as required under

the statute.

There is nomerit to plaintiffs' claim that this court cannot

look to Billy's [***49] juvenile adjudication as set forth in

the appellate court's Rule 23 order. As Beretta notes,

Illinois Supreme Court Rule 23 provides that

unpublished orders of the appellate court may not be

cited by any party for precedential value. 166 Ill. 2d R.

23 (e). However, this court may take judicial notice of

the Rule 23 order addressing Billy's appeal of his

juvenile adjudication. See In re Donald A. G., 221 Ill. 2d

234, 242, 850 N.E.2d 172, 302 Ill. Dec. 735 (2006) (this

court took judicial notice of Rule 23 order in underlying

criminal case); People v. Ortiz, 196 Ill. 2d 236, 265, 752

N.E.2d 410, 256 Ill. Dec. 530 (2001) (this court took

judicial notice of Rule 23 order in codefendant's case).

Moreover, the definition of qualified civil liability action

also does not contain a requirement that there be

criminal intent or a criminal conviction. The statute only

[*311] requires "the criminal or unlawful misuse of a

qualified product by the person or a third party." 15

U.S.C. §7903(5)(A) (2006). With regard to intent, the

PLCAA does not limit criminal misuse to specific intent

crimes.

Likewise, the PLCAA does not require a criminal

conviction.As Beretta observes, Congress did require a

conviction in order for another exception to the PLCAA

to apply. See 15 U.S.C. §7903(5)(A)(i) (2006)

[***50] ("an action brought against a transferor convicted

under section 924(h) of Title 18, or a comparable or

[**762] identical State felony law, by a party directly

harmed by the conduct of which the transferee is so

convicted" (emphases added)). When Congress

includes particular language in one section of a statute

but omits it in another section of the same act, courts
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presume that Congress has acted intentionally and

purposely in the inclusion or exclusion. Clay v. United

States, 537 U.S. 522, 528, 155 L. Ed. 2d 88, 95, 123 S.

Ct. 1072, 1077 (2003). Therefore, because Congress

specifically included language requiring a conviction in

section 7903(5)(A)(i), but did not include such language

in section 7903(5)(A), we presume that Congress did

not intend criminal misuse to require proof of a criminal

conviction.

Finally, there is no merit to plaintiffs' claim that Billy was

not "using" the Beretta, so he could not have "misused"

the weapon as set forth in the definition of a qualified

civil liability action. Plaintiffs assert that the PLCAA

implies the weapon is being used proactively for the

purpose of firing or threatening to fire a projectile, and

was not designed to apply, for example, where

[***51] someone "using" a weapon by holding it drops

the weapon, causing it to discharge. Plaintiffs claim that

Billy was not using the Beretta as a weapon because he

did not intend to fire it, so that Billy was not using the

firearm as that word is used in the PLCAA.

[*312] We again note that the definition of a qualified

civil liability action contains no intent requirement, so it

does notmatter whether Billy intended to fire theBeretta.

The relevant inquiry is whether themisuse of the Beretta

was criminal or unlawful. Moreover, this is not a case

where Billy dropped the Beretta, causing it to

accidentally discharge. Rather, Billy took his father's

Beretta from his parents' bedroom closet, pointed the

Beretta at Josh, and pulled the trigger. Billy therefore

"used" the Beretta, and that "use" constituted a criminal

or unlawful misuse of the Beretta for purposes of the

PLCAA. Accordingly, we find that plaintiffs' lawsuit is a

qualified civil liability action as defined in the PLCAA.

Because we find that plaintiffs' lawsuit was a qualified

civil liability action, we next address whether the

exceptions to the PLCAA apply in this case. The

appellate court held that the only exception that applied

in [***52] this case was the exception set forth in section

7903(5)(A)(v). 378 Ill. App. 3d at 533-34. Plaintiffs have

not challenged this finding. We therefore limit our

discussion to section 7903(5)(A)(v). Section

7903(5)(A)(v) provides that a qualified civil liability action

shall not include:

"an action for death, physical injuries or property

damage resulting directly from a defect in design or

manufacture of the product, when used as intended

or in a reasonably foreseeable manner, except that

where the discharge of the product was caused by

a volitional act that constituted a criminal offense,

then such act shall be considered the sole proximate

cause of any resulting death, personal injuries or

property damage." 15U.S.C. §7903(5)(A)(v) (2006).

With regard to this exception, the appellate court held

that there was an issue of fact concerning whether

Billy's act was volitional and whether Billy's actions

were criminal or unlawful, so that it was for the trier of

fact to determine whether the exception applied in this

case. [*313] 378 Ill. App. 3d at 534. The appellate court

explained that if Billy's actionswere criminal, the PLCAA

would foreclose plaintiffs' claims against Beretta. 378

Ill. App. 3d at 534. [***53] However, if Billy's actions

were purely accidental and not unlawful or criminal, the

exception under section 7903(5)(A)(v) [**763] would

apply and plaintiffs' failure to warn claim against Beretta

would not be precluded. 378 Ill. App. 3d at 534.

In questioning whether Billy's act was criminal or

unlawful, the appellate court relied on the fact that Billy

was adjudicated delinquent. The appellate court, citing

this court's decision in People v. Taylor, 221 Ill. 2d 157,

850 N.E.2d 134, 302 Ill. Dec. 697 (2006), noted that a

juvenile adjudication is not tantamount to a criminal

conviction. In addition, Billy did not intend to shoot Josh.

Accordingly, the appellate court concluded that there

was a question of fact concerning whether Billy's act

was volitional or criminal under the PCLAA.

We initially note that, like the definition of qualified civil

liability action in section 7903(5)(A), the exception in

section 7903(5)(A)(v) does not require a criminal

conviction. The statute requires only that the volitional

act constitute a criminal offense. As discussed, supra,

Billy's act of shooting Josh constituted a criminal offense.

In any event, the appellate court has read our decision

in Taylor too narrowly. Although this court in Taylor

[***54] held that a juvenile adjudication was not

tantamount to a criminal conviction, we also noted that

the Juvenile Court Act was radically altered in 1999 "to

provide more accountability for the criminal acts of

juveniles." (Emphasis added.) Taylor, 221 Ill. 2d at 165.

Moreover, the purpose and policy section of article V of

the Juvenile Court Act declares that it is the intent of the

GeneralAssembly "to promote a juvenile justice system

capable of dealing with the problem of juvenile

delinquency" and, [*314] to effectuate that intent,

declares among the important purposes of the Act "[t]o

protect citizens from juvenile crime." (Emphasis added.)
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705 ILCS 405/5-101(1)(a) (West 2000). Consequently,

the fact that Billy was adjudicated delinquent does not

mean that his actions were not criminal for purposes of

section 7903(5)(A)(v).

We also find that Billy's act was a volitional act. Black's

Law Dictionary defines volition as: "1. The ability to

make a choice or determine something. 2. The act of

making a choice or determining something. 3. The

choice or determination that someone makes." Black's

Law Dictionary 1605 (8th ed. 2004).

Likewise,Webster's defines volition as: "the act of willing

or choosing: [***55] the act of deciding (as on a course

of action or an end to be striven for): the exercise of the

will." Webster's Third New International Dictionary 2562

(1993).Webster's defines volitional as "of, relating to, or

of the nature of volition: possessing or exercising

volition." Webster's Third New International Dictionary

2562 (1993).

Plaintiffs and the appellate court read volitional to require

a finding that Billy intended to shoot Josh or understood

the ramifications of his conduct.We disagree.AsBeretta

argues, even if Billy did not intend to shoot Josh, Billy

did choose and determine to point the Beretta at Josh

and did choose and determine to pull the trigger.

Although Billy did not intend the consequences of his

act, his act nonethelesswas a volitional act.Accordingly,

pursuant to the PLCAA, the discharge of the Beretta in

this case was caused by a volitional act that constituted

a criminal offense, which the PLCAA provides "shall be

considered the sole proximate cause of any resulting

death, personal injuries or property damage." 15 U.S.C.

§7903(5)(A)(v) (2006). The exception for qualified civil

liability actions set forth in section 7903(5)(A)(v),

therefore, does not apply, [***56] and plaintiffs' failure to

warn claims are barred by the PLCAA.

[**764] [*315] Plaintiffs also argue that section

7903(5)(A)(v) does not apply because Billy's act was

not the sole cause of Josh's injury. Plaintiffs, however,

have misread the PLCAA. The PLCAAdoes not require

a finding that the volitional act that constituted a criminal

offense be the sole proximate cause of any resulting

death. Rather, the PLCAA provides that "where the

discharge of the product was caused by a volitional act

that constituted a criminal offense, then such act shall

be considered the sole proximate cause of any resulting

death ***." (Emphasis added.) 15 U.S.C.

§7903(5)(A)(v) (2006).

Plaintiffs, however, argue that the PLCAA is

unconstitutional because it violates the tenth amend-

ment to the United States Constitution. The tenth

amendment states:

"The powers not delegated to the United States by

the Constitution, nor prohibited by it to the States,

are reserved to the States respectively, or to the

people." U.S. Const., amend. X.

Plaintiffs claim that although Congress may generally

enact laws requiring or prohibiting certain acts, it may

not direct the action of state governments or state

officials. Plaintiffs contend that [***57] by commanding

state courts to immediately dismiss pending cases, the

PLCAA leaves state courts with the function of simply

confirming a judicial decision that Congress has already

impermissibly made. Further, the PLCAA improperly

infringes on state sovereignty by dictating to states how

theymust conduct their lawmaking functionwith respect

to gun liability.

The appellate court in this case rejected plaintiffs' claim

that the PLCAA violates the tenth amendment. The

appellate court held that "plaintiffs have confused

Congress's direct regulation and preemption of state

law with commandeering state functions. Congress,

Beretta correctly asserts, simply established a new

federal standard that governs claims against the gun

industry, [*316] preempting conflicting state tort law, a

common action." 378 Ill. App. 3d at 533. The appellate

court noted that the United States District Courts for the

Eastern District of New York and the Central District of

California have found that the PLCAA is constitutional.

The appellate court followed those decisions on the

constitutional issues. 378 Ill. App. 3d at 533 (citing City

of NewYork v. Beretta U.S.A. Corp. 401 F. Supp. 2d 244

(E.D.N.Y. 2005), and Ileto v. Glock, Inc., 421 F. Supp. 2d

1274 (C.D. Cal. 2006)).

Although [***58] the district court in Ileto was not

presented with a tenth amendment challenge to the

PLCAA, the district court in City of New York v. Beretta

did consider and reject such a challenge. The United

States Court of Appeals for the Second District affirmed

that decision. City of New York v. Beretta U.S.A. Corp.,

524 F.3d 384 (2d Cir. 2008). The Court ofAppeals noted

that "the critical inquiry with respect to the Tenth

Amendment is whether the PLCAA commandeers the

states." City of New York, 524 F.3d at 396. This is

because federal statutes enacted under one of

Congress' enumerated powers, such as the commerce

clause, cannot violate the tenth amendment unless the

statutes commandeer the states' executive officials or
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legislative processes. City of New York, 524 F.3d at

396. The Court of Appeals held that Congress validly

enacted the PLCAAunder the commerce clause.City of

New York, 524 F.3d at 394-95. The Court of Appeals

further held that the PLCAA does not commandeer any

branch of state government because the PLCAA

imposes no affirmative duty of any kind on any branch

of state government. City of New York, 524 F.3d at 397.

The PLCAA, [**765] therefore, does not violate the

tenth amendment. City of New York, 524 F.3d at 397.

We [***59] agree with the decision of the Court of

Appeals in City of New York v. Beretta. Accordingly, as

Beretta argues, because the PLCAA is a valid exercise

of the [*317] federal power to regulate interstate

commerce, Congress has not intruded upon an area of

authority traditionally reserved to the states and does

not impermissibly commandeer the states or their

officials in violation of the tenth amendment. We

therefore reject plaintiffs' constitutional challenge to the

PLCAA and find that the PLCAA does not violate the

tenth amendment.

As stated, we find that the PLCAA requires dismissal of

plaintiffs' failure to warn claim against Beretta. We

therefore reverse the appellate court's finding that there

was an issue of fact concerning whether the PLCAA

barred plaintiffs' failure to warn claim.

Plaintiffs' Cross-Appeal

Finally, we note that plaintiffs have filed a cross-appeal

challenging the appellate court's finding that the trial

court properly dismissed plaintiffs' design defect claims

because the Beretta was not unreasonably dangerous

as a matter of law. Plaintiffs claim that the Beretta is

unreasonably dangerous under both the consumer

expectation test and the risk-utility test.

Upon review, we [***60] find that we need not consider

whether the appellate court erred in finding that the

Beretta was not unreasonably dangerous under the

consumer expectation test and the risk-utility test. This

court may affirm the appellate court on any basis in the

record. People v. Durr, 215 Ill. 2d 283, 296, 830 N.E.2d

527, 294 Ill. Dec. 115 (2005). As noted, the exception to

the PLCAA set forth in section 7903(5)(A)(v) applies to

"an action for death, physical injuries or property

damage resulting directly from a defect in design or

manufacture of the product, when used as intended or

in a reasonably foreseeable manner." (Emphasis

added.) 15 U.S.C. §7903(5)(A)(v) (2006). We have held

that the exception set forth in section 7903(5)(A)(v)

does not apply in this case because the discharge of the

Beretta was caused by a volitional act that constituted a

criminal offense, which act shall be [*318] considered

the sole proximate cause of any resulting death.

Accordingly, plaintiffs' design defect claims, as well as

their failure to warn claims, are barred by the PLCAA.

For that reason, we affirm the dismissal of those claims.

CONCLUSION

For all the foregoing reasons, the judgment of the

appellate court is affirmed in part and reversed in part

and [***61] the judgment of the circuit court is affirmed.

Appellate court judgment affirmed

in part and reversed in part;

circuit court judgment affirmed.

JUSTICE KILBRIDE took no part in the consideration or

decision of this case.
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I. INTRODUCTION

The present case is one which arises out of the Court's

diversity jurisdiction pursuant to 28 U.S.C. § 1332 (c)

(1). The case was removed by defendant from New

York Supreme Court in Broome County. The dispute

concerns a mass shooting and assault that occurred in

April 2009 in the City of Binghamton. The shootings and

assaults were perpetrated by Jiverly Wong. The plaintiff

herein represents the estate of one of the victims of said

shooting. Defendant, Gander Mountain, Inc., is an

outdoor outfitting company that sells hunting, fishing

and camping equipment. Plaintiff's complaint sounds in

wrongful death and negligent entrustment, and is based

on Gander Mountain's sale of certain firearms to Wong

prior to the shootings. Defendant has moved for

summary judgment to dismiss all claims in the

complaint. Plaintiff has not opposed defendant's

[*2] motion.

II. FACTUAL AND PROCEDURAL BACKGROUND

The Court notes that the following facts are undisputed

by plaintiff since plaintiff has failed to interpose a

response to defendant's motion for summary judgment.

This case arises out of the shooting deaths of thirteen

(13) people, and the injury of four (4) others, at the

American Civic Association ("ACA") in Binghamton,

New York on April 3, 2009. On the morning of April 3,

2009, Jiverly Wong drove his car to the rear door of the

ACA. Wong used his car to barricade the rear exit so

those inside could not get out. He then entered the front

of theACA in possession of several loaded firearms. He

used those firearms to shoot and kill thirteen (13)

unarmed individuals, and to seriously injure four (4)

others. Several of his victimswere shotmore than once.

There is no evidence thatWong knew any of his victims,

or that any of them were armed. There is no evidence

that Wong's shootings were accidental or mistaken.

After his rampage, Mr. Wong took his own life.

Plaintiff Samir Muhammad Al-Salihi brings suit against

Gander Mountain, Inc. on behalf of his deceased wife,

Layla Salman Khalil. Layla Khalil was one of Wong's

murder victims. Layla Khalil [*3] was an Iraqi immigrant

to the United States. At the time of her death, she was

living with her husband and youngest son in

Binghamton, NewYork. JiverlyWongwas aVietnamese

immigrant to the United States. At the time of his death,

Mr. Wong was also living in the City of Binghamton.

One segment of Gander Mountain's business involves

the buying and selling of firearms in interstate

commerce. Gander Mountain is the holder of a Federal

Firearms License ("FFL") that permits it to buy and sell

firearms in interstate commerce. Residents of Broome

County who wish to legally possess a firearm must first

obtain a permit to do so pursuant to New York Penal
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Law §§ 265.01, 265.20(a)(3), 400. Every Broome

County resident who applies for a firearms permit must

fill out an application with the Broome County Sheriff's

Department ("BCSD"). The permit application process

is confidential, and cannot be accessed by any third

party not immediately involved with it as a witness or

investigator. Applicants are required to provide proper

identifying information and four non-family character

references. The BCSD will provide these references

with confidential questionnaires about the applicant, the

results [*4] of which are reviewed by the Sheriff. If the

responses provide basis for further inquiry, the Sheriff's

BCSD will send out a detectives to interview the

references in person. The interviews are confidential. If

further investigation is required, the assigned detective

will ask the permit applicant himself about the issued

raised. The identity of the reference(s) who raised an

issue is kept strictly confidential.

The application also requires a mental hygiene check

on the applicant. The BCSD requests that the NewYork

State Mental Hygiene Unit search its database and

advise if there are records of the applicant being

committed (voluntarily or involuntarily) to a publicmental

institution. If so, those records (even if sealed) are

obtained and reviewed by the Sheriff's Department. If

the files reveal "a red flag," further investigation is

undertaken. The BCSD also requests that all other law

enforcement agencies in Broome County conduct an

"internal" background check on the applicant. All

Broome County law enforcement agencies search their

records for any complaints in which the applicant was

named: traffic tickets, drunk driving complaints,

domestic disputes, minor infraction, major

[*5] infractions, etc.. If the applicant's name appears on

a Broome County law enforcement record, those

records are forwarded to the Broome County Sheriff's

Department for review. If review indicates the need for

further investigation, it is undertaken.

Applicants are also fingerprinted, and the prints are

sent to the Department of Criminal Justice in Albany for

nationwide criminal background check. Certain search

results automatically disqualify the applicant: felony

convictions, violentmisdemeanor convictions, domestic

restraining orders, involuntary commitments for a period

of greater than thirty days in a mental institution, and

declarations of mental incompetence. Once all

background investigations are performed, the data is

compiled and reviewed by the Broome County

Undersheriff, who makes a written recommendation as

to whether the permit should be granted.

The recommendation and pertinent documentation are

forwarded to a Broome County Court Judge, who

ultimately issues or denies the applicant's permit. On

many occasions, theBroomeCountyCourt Judgewould

conduct his own investigation of the applicant.Assuming

the Court approves the application, a written permit is

issued and provided [*6] to the applicant.

Once a permit is issued, it physically remains with the

holder until it is either temporarily suspended or

permanently revoked. This happens when the police

receive complaints about the permit holder that require

investigation (typically domestic violence disputes,

public intoxication, drunk driving, fights, etc.). If the

police learn that a permitee has behaved in any fashion

that justifies investigation, a temporary surrender of the

firearms and license follows. The police request that the

permit holder surrender the firearms and the permit.

Both remain with the police until the investigation is

completed. If no grounds exist to retain the firearms and

the license, they are returned. If the investigation reveals

that the license should be revoked, the police request a

"take away" order from the court. If granted, the license

and firearms remain with the BCSD.

The Broome County Sheriff's Department Civil Division

is automatically copied on all restraining orders issued

by theBroomeCounty Family, Civil andCriminal Courts.

The civil division reviews the TROs daily to see if a

permit holder is involved. If so, an application for a "take

away" order is automatically [*7] sent to the judge

issuing the restraining order. When a permit is

permanently revoked, the permit and the firearms stay

with the Sheriff's Department. The firearms owners are

given an opportunity to sell the arms to another licensed

dealer or permit holder. If they are not sold, the arms are

destroyed.

Prior to his deposition in this case, Undersheriff Alex

Minor located and reviewed Mr. Wong's un-redacted

firearms permit application. Undersheriff Minor found

nothing in the application (or its completed and returned

records) that constituted a "red flag" sufficient to deny

the application. Mr. Wong applied for a restricted carry

firearms permit in Broome County on June 26th, 1996.

That application was granted, and on June 2nd, 1997

Mr. Wong was issued a Broome County restricted carry

firearms permit, license #C18839R. In the twelve-year

interim leading up to April 3, 2009, no criminal or other

complaints about Mr. Wong were ever received by the

BCSD. Exhibit S at 53-60. The only incident involving

Wong or his family is when Wong's sister called the
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BCSD to report a suspected break-in at their home. The

police investigated and concluded that no one had

broken into the home.

Mr. Wong's [*8] restricted carry permit was never

suspended or revoked prior to his death. Gander

Mountain employee David Henderson confirmed that

Wong's permit was valid at the time of the firearms

sales to Wong. Henderson knew Wong's permit was

valid because Wong was in physical possession of the

permit when he needed to present it. Had the permit

been suspended, revoked, or under investigation for

the same, Mr. Wong wouldn't have had it in his

possession. Similarly, Undersheriff Minor confirmed that

Wong's permit was valid at the time of the shootings,

because it was in his possession at that time. Had the

license been suspended or revoked it would have been

physically taken from him.

In New York the process of selling a firearm involves

several steps. The process starts when a potential

buyer visits a store that sells firearms, displays a valid

firearms permit, and then selects a firearm he/she is

interested in buying. The buyer must present a valid

permit before he/she is permitted to touch a firearm.

Once the buyer selects the desired firearm, the

completion of a Bureau ofAlcohol Tobacco andFirearms

("BATF") Form 4473 begins. All firearms sellers in the

United States are required to fill out [*9] a BATF form

4473 for each firearm sold. The purpose of the 4473

form is to allow for the traceability of the subject firearm

by law enforcement. The 4473 form is not completed in

its entirety in a single sitting: certain sections of the form

are completed when the firearm is purchased, and the

remaining sections are completed when the firearm is

actually transferred. The information on the 4473 form

is provided by both the buyer and the seller of the

firearm in question. Firearms buyers are required to

provide accurate identifying information on questions 1

through 10 in "Section A" of the 4473 form. They are

also required to provide correct answers concerning

their background in response to questions 11a through

12 on "SectionA" of the 4473 form. Firearms sellers are

required to provide specific identifying information about

the gun being sold, as well as the individual(s) who

participate in the sale.

All firearms buyers must pass a criminal background

check as a pre-requisite to the sale. As part of filling out

a 4473 form, the seller must request that a criminal

background check be performed on the buyer. The

results of that check must be documented on the 4473

form by the seller. [*10] In New York, these background

checks are conducted by the FBI using the National

Instant Criminal BackgroundCheck System (commonly

called the "NICS" system). FBI NICS investigators will

provide the seller with either a "deny," "proceed," or

"delay" response. A "deny" response means that the

sale cannot go forward under any circumstances and is

immediately terminated. A "proceed" response means

that the buyer has passed the FBI's background check,

and the sale can immediately proceed. A "delay"

response means that the FBI wishes to investigate the

buyer further before issuing a response of "proceed" or

"deny." In the event of a "delay" response, the sale of

the firearm must wait until either a "proceed" response

is received by the seller, or three (3) business days pass

from the date the background check was first requested

without a NICS response being received.

In the case of a "delay" response, the FBI will typically

contact local police and request additional

investigation(s) on the buyer. The three-day waiting

period triggered by "delay" responses is intended to

accommodate these additional investigations. When a

"delay" response is received, the local Broome County

investigation [*11] process is essentially the same as

when an individual is applying for a firearm permit: the

BCSD requests that all other law enforcement agencies

in Broome County conduct a renewed "internal"

background check on the potential buyer. All Broome

County law enforcement agencies again search their

records for any complaints in which the applicant was

named: traffic tickets, drunk driving complaints,

domestic disputes, minor infractions, major infractions,

etc.. If the buyer's name appears on a Broome County

law enforcement record, those records are forwarded to

the BCSD for review. If review indicates the need for

further investigation, it is undertaken.1

If the additional investigation produces a "deny"

response, that is communicated to the seller, who in

turn advises the potential buyer that the sale cannot

proceed. [*12] Once the seller receives a "proceed"

response, the purchaser pays for the firearm and the

seller provides the buyer with his/her Bill of Sale. In

Broome County, the buyer must then give the Bill of

1 WhenGanderMountain receives a "delay" response, it has a policy of waiting at least eight (8) days from the date it requests

a NICS check before taking the next step in the sale process. In the Johnson City store, where Wong purchased the pertinent

firearms in this case, the policy was to wait ten (10) days to receive a NICS response before proceeding with the transfer.
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Sale and his original firearms permit to the BCSD in

order to obtain local permission to buy the firearm. The

BCSD fills out an amendment formand issues a coupon.

The coupon is sent to a Broome County Court judge for

signature. Once signed, the coupon is returned to the

BCSD. Once a coupon is issued, a description of the

firearm is physically added to the buyer's permit.

Until local permission to purchase the firearm is obtained

and the buyer's permit is amended, the firearm itself

remains in the seller's store. However, once a coupon is

issued and the buyer's permit is amended, the buyer

will take both documents back to the seller. After the

seller verifies the information on the coupon and the

license, the remaining sections of the 4473 form are

completed. Provided the 4473 form is filled out correctly,

the firearm is transferred to the buyer, who takes

physical possession of it. At this point the sale and

transfer of a firearm is complete.

Gander Mountain trains its employees extensively

[*13] on how to safely and legally sell firearms. Initially,

Gander Mountain's training was focused on written

materials disseminated by the company. However,

Gander Mountain later utilized a computer-based

training program called "3.5." The program focuses on

how to properly fill out a 4473, and the various issues

surrounding this process. There is also a video

component to the program. 3.5 is a chapter-based

program that requires trainees to pass a test at the end

of each chapter before continuing to the next. Updates

are circulated by Gander Mountain whenever there is a

change in the law. Gander Mountain employees are

also given annual refresher courses.

After successfully completing the 3.5 computer course,

Gander Mountain trainees are provided with on-the-job

experience that consists of being "glued to the side" of a

more experienced associate. After a suitable period of

observation, trainees are then allowed tomake sales on

their own. Gander Mountain utilizes a "second check"

policy that requires one gun department employee to

review a 4473 form filled out by another employee for

completeness and accuracy. Gander Mountain

employees are trained to suspect and avoid "straw

sales" of [*14] firearms. A straw sale is the purchase of

a firearm by a qualified buyer made on behalf of an

unqualified individual. In addition, Gander Mountain

trains its employees that they have wide discretion to

refuse firearms sales to any potential buyer they deem

unsuitable. Circumstances under which sales can be

declined include straw sales, intoxicated customers

seeking to buy firearms, customerswho appearmentally

unstable, or customers who become belligerent in the

store. This discretion is not limited to any particular

reason, but can be based on any reason at all. If a

Gander Mountain employee feels that a buyer is

inappropriate, the employee can decline a sale or

terminate it at any time.

Gander Mountain employees face no employment

repercussions if a sale is refused. However, Gander

Mountain trains its employees to always involve another

employee in the refusal decision. As a practical matter,

this happens in any event since the frustrated buyer

invariably demands to speak to a manager after being

told he can't buy a firearm. As a result, there is always

"more than one set of eyes" on the refusal decision.

Over the course of several years, Jiverly Wong bought

seven (7) different firearms [*15] fromdealers inOwego,

Endicott and Johnson City, New York. Mr. Wong sold

five (5) of these firearms back to various firearms

dealers. These dealers included Ben's Gun Shop in

Owego, New York, McLains Sport Goods in Endicott,

New York, West Endicott Arms in Endicott, New York,

and the Gander Mountain Store in Johnson City, New

York. Two (2) firearms were recovered from the scene

of Mr. Wong's shooting rampage: a Beretta 92 FS 9mm

pistol (serial number BER403241) and a Beretta PX4

Storm .45 caliber pistol (serial # PKO7133). Mr. Wong

purchased these firearms at Gander Mountain's

Johnson City store.

Wong paid for the Beretta 92 FS 9mm pistol ("the 92

FS") on March 7, 2008. Prior to this sale, the 92 FS had

been shipped to Gander Mountain's Johnson City store

from its store in Fredericksburg, Virginia. On March 7,

2008, Gander Mountain requested a NICS check onMr.

Wong in connection with the sale of the 92 FS. On

March 9, 2008, Gander Mountain received a "proceed"

response from the FBI authorizing the sale of the 92 FS.

Wong obtained the written permission of the Broome

County Court to purchase the 92 FS onMarch 18, 2008.

He subsequently had the 92 FS added to his restricted

carry permit. [*16] The 92 FS was transferred to Wong

by Gander Mountain on March 21, 2008.

Wong paid for the Beretta PX4 Storm pistol ("the PX4")

on January 30, 2009. Prior to this sale, the PX4 had

been shipped to the Gander Mountain's Johnson City

store from firearms distributor and FFL holder Bill Hicks

& Co., located in Minneapolis, Minnesota. Gander

Mountain initially requested a NICS check on Mr. Wong
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in connection with the sale of the PX4 on January 30,

2009. On February 1, 2009 Gander Mountain received

a "proceed" response from the FBI. Wong obtained the

written permission of the Broom County Court to

purchase the PX4 on February 12, 2009. Mr. Wong

subsequently had the PX4 added to his restricted carry

permit. For reasons that are unknown, Mr. Wong did not

return to GanderMountain's Johnson City store to finish

the PX4 transaction until March 11, 2009. Since this

was more than thirty (30) days after the 4473 form was

initially filled out and the NICS check was requested, a

new 4473 form had to be filled out, and a new

background check had to be completed. Accordingly,

on March 11, 2009 the original 4473 form for the PX4

was voided, and a new 4473 form was started. On

March 11, 2009, Gander Mountain [*17] requested a

second NICS check in connection with the sale of the

PX4. Gander Mountain received a "delay" response to

this second request. The delay response indicated that

the PX4 could be transferred by March 17, 2009 in the

event no further NICS response was received by that

date. Gander Mountain did not receive any further

response from NICS by March 21, 2009. On March 21,

2009, Gander Mountain transferred the PX4 to Mr.

Wong. The transfer took place ten (10) days after the

second NICS check was requested by Gander

Mountain.

The identifying information provided by Mr. Wong on

the 92 FS 4473 form was accurate. Mr. Wong correctly

answered the questions about his background on the

92 FS 4473 form. The information provided by Gander

Mountain on the 92 FS 4473 form complies with the

Gun Control Act of 1968, 18 U.S.C. § 921 et seq.. The

identifying information provided by Mr. Wong on the

PX4 4473 form was accurate. Mr. Wong correctly

answered the questions about his background on the

4473 form for the PX4. The information provided by

Gander Mountain on the PX4 4473 form complies with

the Gun Control Act of 1968, 18 U.S.C. § 921 et seq.

Layla SalmanKhalil was taking anEnglish course inside

[*18] theACAon themorning ofApril 3, 2009. Ms. Khalil

and Jiverly Wong did not know each other at the time of

the shootings. At the time of the shootings, Ms. Khalil

was unarmed and defenseless. Ms. Khalil did nothing to

provoke Mr. Wong. In shooting Ms. Khalil, Mr. Wong

acted as the initial aggressor and his shooting of Ms.

Khalil was without factual justification Mr. Wong's

shooting and killing of Ms. Khalil were criminal acts.

On April 1, 2011, plaintiff Samir Muhammad Al-Salihi,

acting as an individual person and as representative of

the estate of Mr. Khalil, filed a summons with notice and

complaint against Gander Mountain in the Broome

County Supreme Court. Plaintiff's action seeks to

impose civil liability upon Gander Mountain for its sale

of the PX4 and the 92 FS pistols to Wong and seeks to

recover monetary damages in the amount of $3.5M

based on Wong's criminal use of the PX4 and 92FS

pistols at the ACA on April 3, 2009. Plaintiff's complaint

alleges that: 1) in 2008 and 2009 Jiverly Wong

purchased firearms from Gander Mountain; 2) prior to

and at the time of these sales Wong exhibited behavior

indicating that he was "mentally unstable, angry, upset,

aggressive...and likely [*19] to use the weapons in a

manner involving unreasonable risk of physical injury to

others; 3) Wong had encounters with Gander Mountain

employees during which he cursed at them, and was so

"difficult" that GanderMountain employees needed help

from other employees to assist him. Plaintiff alleges that

these events should have put Gander Mountain on

notice that Wong was dangerous, and that Gander

Mountain's sale of the weapons constitutes negligent

entrustment. According to plaintiff, Gander Mountain is

liable for selling firearms to Wong, an individual who

was clearly unfit to possess them.

On June 9, 2011, Gander Mountain propounded

interrogatories upon the plaintiff seeking, inter alia, the

date(s), time(s) and location(s) of Wong's allegedly

threatening behavior; specific description(s) of the

behavior Wong engaged in showing he was

"aggressive, mentally unstable and threatening"; and

the identities of the Gander Mountain employees who

witnessed all such behavior. On September 20, 2011,

plaintiff responded toGanderMountain's interrogatories.

In response to Gander Mountain's demand for the

date(s), time(s) and location(s) of Wong's allegedly

threatening behavior, plaintiff's counsel [*20] claimed a

lack of knowledge and a resulting need for further

discovery. Otherwise, plaintiff's counsel generally

identified the only locations of Mr. Wong's alleged

conduct as the being "Gander Mountain store in

Johnson City" and the "Broome County Library." In

response toGander's demand for specific description(s)

of the threatening behavior Wong engaged in, plaintiff's

counsel claimed it was "impossible" to respond without

further discovery. Otherwise, plaintiff's counsel claimed

that Wong "acted in an angry manner," or "used

aggressive language," or became "obviously upset and

angry" with Gander Mountain employees. Plaintiff's

counsel failed to specify any date(s), time(s), location(s),

or other participant(s) to these episodes besides Mr.

Wong. Likewise, plaintiff's counsel failed to identify with
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any particularity the specific manner in which Wong

behaved toward or interactedwith anyGanderMountain

employee(s) such that Gander Mountain should have

been put on notice that Wong posed a risk of harm. In

response to Gander Mountain's demand for specific the

identities of the employees who witnessed all such

threatening behavior by JiverlyWong, plaintiff's counsel

identified only [*21] David Henderson and James

Bedrin. However, plaintiff's counsel failed to identify the

date(s), time(s), or location(s) of any interactions

betweenWong,Henderson and/or Bedrin. He also failed

to identify with any particularity the specific manner in

which Wong interacted with Henderson and/or Bedrin

such that Gander Mountain should have been put on

notice that Wong posed a risk of harm.

Following receipt of the plaintiff's initial discovery

responses, present and former Gander Mountain

employees were deposed, including James Bedrin,

David Henderson, Benjamin Clute and Kevin McKown.

Henderson, Clute and Bedrin all testified about their

interactions withMr.Wong inside and outside of Gander

Mountain's Johnson City Store. Gander maintains

surveillance video in all of its stores, and was able to

isolate clips of Wong in the Johnson City store prior to

the shootings. Following the completion of these

depositions, defense counsel wrote to plaintiff's counsel

requesting that his responses to Gander Mountain's

interrogatories be supplemented. Plaintiff's counsel

failed to supplement his interrogatory responses as

requested. On or about June 21, 2012, counsel for

Gander Mountain propounded [*22] detailed requests

for admissions on plaintiff's counsel. Plaintiff's counsel

failed to respond to Gander Mountain's requests for

admissions.

Gander Mountain's surveillance cameras captured

footage of Mr. Wong inside the Johnson City store on

different occasions. The video clips show Mr. Wong

standing calmly at the gun counter in the Johnson City

store, speaking with various Gander Mountain

employees and inspecting firearm(s). The clips also

show numerous customers walking by Wong and

standing right next to him; neither his presence nor his

behavior provoke any visible reaction in these

customers. At no time does Mr. Wong behave in an

agitated manner on video. At no time does Mr. Wong

behave in an angry manner on video. At no time does

Mr. Wong behave in a threatening manner on video. At

no time doesMr.Wong behave in an aggressivemanner

on video.

Wong was well-known to Gander Mountain employees

Bedrin, Clute and Henderson. Mr.Wongwas a "regular"

in the firearms department. He was a quiet man who

frequently visited the store, was always by himself, and

never caused trouble while on the premises. Wong was

aVietnamese immigrant who spokeEnglish as a second

language. Wong had difficulty [*23] speaking and

understandingEnglish clearly. Clute andBedrin seemed

to understand Wong the best, and they therefore dealt

with him most often.

Mr. Bedrin was employed by Gander Mountain for

approximately 3.5 years and during this time Bedrin

personally interacted with Wong between twenty (20)

and fifty (50) times although he saw Wong in the store

more times than this. One of Mr. Bedrin's titles was

ammunition specialist. In this context, he personally

dealt with Wong "dozens and dozens" of times. Bedrin

also dealt with Wong when he wished to buy a firearm,

although much less frequently than when he helped

Wong purchase ammunition. At no point in time during

any of these instances did Wong ever behave in a
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manner that Mr. Bedrin felt was threatening, potentially

violent, or otherwise unusual.2

Mr. Henderson was employed by Gander Mountain

from August 2006 to December 2006 as a part-time

salesman in theGunDepartment. He becamea full-time

employee in January 2007, and continued in that

capacity until April 2009. Mr. Henderson's employment

was terminated for violations of GM's policy regarding

unauthorized communications with news media.

Henderson testified that he understood and agreed with

his termination. [*25]Mr. Henderson clearly recalled his

interactions with Jiverly Wong. He dealt with Mr. Wong

in the GM store on three (3) separate occasions. In

addition, Henderson had a very, very brief encounter

with Wong at a local Wegman's Supermarket. At all

times during these interactions, Wong was alone.

Henderson's first interaction with Mr. Wong was when

Wong came to the store to buy a handgun. Henderson

could not recall the make, model, or caliber of the

firearm Wong wanted to purchase. At this time, Wong

had a valid permit. He selected the firearm he wanted,

handled it, and asked Henderson some questions.

Although the 4473 form was not completely filled out,

Wong did provide certain information. Henderson

recalled noting to Wong that he (Wong) was not

Vietnamese. Henderson said thatWong appeared to be

"touched" by Henderson's observation. Henderson

believed that Wong was Korean or possibly Chinese.

Wong told Henderson that he'd been discriminated

against in Vietnam his whole life because he was not

Vietnamese. Wong seemed to appreciate the fact that

Henderson noted his national origin did not appear to

be Vietnamese. This first episode with Wong was very

brief, and at no time during it did [*26]Wong display any

kind of behavior that was unusual, threatening, or

indicative of a potential threat to himself or others.

Henderson's second interaction was when Mr. Wong

later returned to buy a different gun. Wong said he'd

changed his mind regarding his initial purchase, and

now wanted to buy a different firearm. The purchase of

an additional firearm while a single firearm transaction

was pending is against Gander Mountain's company

policy, and Henderson advisedWong of this. Wong said

something to Henderson in response that Henderson

2 During his deposition transcript, Bedrin gave the following testimony concerning his observations of Wong's behavior:

Q: Now, during the time that Mr. Wong was in the store with you and you personally interacted with him, did he ever

behave in a way that led you to think he was threat of harm to himself?

A: Absolutely not.

Q: Different question. At any time when he was in the store and you were dealing [*24] with him, did he ever

behave in a way that led you to think he was a threat of harm to others?

A: Absolutely not.

Q: Did he ever voice to you or while you were in his presence to another person, that he was going to harm himself

with a firearm he was purchasing from Gander Mountain?

A: No, absolutely not.

Q: Did he ever, while either in your presence or to you personally, indicate that he was going to harm anybody else

with a firearm he was either purchasing or transferring from Gander Mountain?

A: No, absolutely not.

Q: I want you to look back on all your interactions with Mr. Wong in the store, did he ever behave in a way that led

you to think, for any reason whatsoever, that you should not allow this man to buy a firearm?

A: No.

See Deposition Transcript of James Bedrin, pp. 34-36.
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couldn't understand. Henderson asked Mr. Wong to

repeat himself, and Wong did so, verbatim.

Unfortunately, Henderson still could not understand

what Wong was saying and, again, asked Wong to

repeat himself.

Wong then became frustrated, displaying what

Henderson called a momentary "flash," and "anger

borne of frustration." Henderson offered to find someone

else who could help Wong, and Wong immediately

calmed down. This entire exchange lasted less than

five (5) minutes. Henderson eventually passed Wong

off to James Bedrin and Randy Hilligus for further

assistance. Hilligus and Bedrin helped Mr. Wong while

Henderson went on to help other customers. This

[*27] second episode was, again, very brief, and at no

time during it didWong display any kind of behavior that

was unusual, threatening, or indicative of a potential

threat to himself or others.

Later, Henderson commented about this second

occurrence to the local press. Shortly after the shootings

Mr. Henderson received a call from aBinghamton Press

and Sun Bulletin reporter. He was questioned about

Wong's firearms permit, and whether he knew Wong.

He told the reporter "off the record" about the second

interaction previously described: that Wong had briefly

gotten mad at him once while discussing a firearm, and

that because of language difficulties, he had to pass Mr.

Wong off to another employee. Henderson knew at the

time that his speaking to the reporter was a violation of

Gander Mountain policy, and that he risked his own

termination by doing so. Mr. Henderson described his

own actions this way: "I knew what I was doing was

wrong and there was a chance I could be terminated for

it..." By the next day he was getting calls from major

media outlets like theNewYork Post and theAssociated

Press. Henderson felt he'd been "thrown under the bus"

by the BPSB reporter, who completelymischaracterized

[*28] what he'd said.

Henderson's third interaction withWong occurred when

Wong returned to the store to pick up a firearm he'd

previously purchased. He presented the local approval

coupon to Henderson, and Henderson went into the

back vault to find the firearm. He couldn't find it right

away. After searching for some time, he returned to the

customer counter to discover that Benjamin Clute had

already retrieved the firearm and was working with

Wong to finish the purchase. This last episode, like the

others, was very brief. At no time did Wong display any

kind of behavior at was unusual, threatening, or

indicative of a potential threat to himself or others.3

From 2006 until 2009 (the same time as he worked for

Gander Mountain in Johnson City), James Bedrin

3 During his deposition, Henderson testified as follows concerning his interactions with Wong:

Q: Now, just again, during this entire time, from start to finish...did Mr. Wong do or say anything in your presence

that would have led you to suspect that he was a threat to himself?

A: No.

Q: Did he do or say anything in any way in your presence that would have led you to suspect he was threat of harm

to himself or others?

A: No.

Q: Did he issue any kind of threats?

A: No.

Q: Did he appear mentally disturbed or agitated or emotionally upset in any [*29] way?

A: No.

Q:Was there anything about his behavior in any way that would have led you, in your discretion and based on your

experience and training, to terminate that transaction then and there?

A: No.
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worked for the Broome [*31] County Government Security office on a part-time basis. He was assigned

Q: Now while you were there with Mr. Wong ... did any other Gander Mountain employee come up to you and say

anything to you, and I'm making this up, but the example would be: there he is again, you know, watch out for this

guy, he's trouble, you've got to be aware of him; anything like that?

A: No.

See Deposition Transcript of David Henderson, at pp. 47-48.

Henderson testified that Mr. Wong's "flash of anger" lasted perhaps five seconds, and Henderson described his

behavior during it as follows:

Q: How long did that last?

A: Not more than ten seconds, five seconds. Very short.

Q: Once you said that I'm going to get somebody else, he calmed down?

A: He literally said, okay. Yes. He was fine with whoever the next person was because I stood right there because

I wanted to make sure what he was asking, that I understood.

See Deposition Transcript of David Henderson, at p. 57.

. . .

Q: [*30] Okay. Now, at that point in time when he made clear to you, when he was voicing his

displeasure, was he using foul language?

A: Not that I remember, no.

Q: Was he using any kind of language that you perceived to be threatening?

A: No. No.

Q: Did he ever actually verbally threaten you at that point in time?

A: No.

Q: In other words, say to you, I'm going to do this or that?

A: No. Absolutely no.

Q: Did he behave in any way during that period of time when he was upset, that very discrete period of time, did

he behave in any way that would lead you to believe that he was a threat of harm to himself?

A: No.

Q: Did he behave in any kind of way, either physically, verbally, any other kind of way that you could sense or

observe that led you to suspect that he was a threat of harm to others?

A: No.

Q: Had he done so at that time, what would you have done?
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security details at various public facilities, one of which

was the Broome County Public Library. Mr. Bedrin

worked evenings, and virtually every time he did security

there, he would seeWong sitting at one of the computer

pods. On his very first evening of work as a security

guard, he andWong had an encounter at the library that

involved Wong drinking a can of soda at the computer

pod. This was the very first time Bedrin ever

encountered Wong. As Bedrin was making his rounds,

he walked by Wong (who was sitting quietly by himself

at a pod). Bedrin saw that Wong had a can of soda at

the computer terminal, which was against library rules.

Bedrin toldWong so, and thatWong needed to get rid of

his soda. Mr. Wong turned to Mr. Bedrin and said "fuck

you, I have my rights." He said this quietly: he didn't get

up from his chair, gesticulate wildly, raise his voice, or

otherwise cause a disturbance. Bedrin persisted, and

Wong got up from the terminal, walked to a nearby

garbage can, and threw the soda away. He then sat

back down, and resumed working quietly at the

computer. At no point were there raised voices,

animated [*32] physical gestures, or any other such

kind of behavior. Bedrin denied that this encounter was

unusual or led him to suspect that Wong was a threat of

harm to himself or others.

This was the first time Bedrin ever encountered Wong,

and he would go on to have many, many interactions

with him over the next three (3) years. Bedrin routinely

saw Wong in the library, and they regularly

acknowledged each other's presence. Bedrin sawWong

in the Johnson City store dozens of times. Their

interactions were normal and polite. In fact, Bedrin

suspected that Wong subsequently acted on his "best

behavior" in the store because he was embarrassed

about that first night in the library.

As a result of failing to respond to Gander Mountain's

requests for admissions, plaintiff hasmade the following

dispositive admissions: 1) plaintiff has no facts showing

that Jiverly Wong ever issued a verbal threat of harm to

anyone while he was present in Gander Mountain's

Johnson City store prior to the April 3, 2009, shootings;

2) Plaintiff has no facts showing that Jiverly Wong ever

issued a verbal threat of harm to any Gander Mountain

employee during any encounters with such employees

outside of Gander Mountain's [*33] Johnson City store

prior to the April 3, 2009, shootings; 3) Plaintiff has no

facts showing that JiverlyWong ever behaved inmanner

that indicated a threat of harm to anyone while he was

present in Gander Mountain's Johnson City store prior

to the April 3, 2009, shootings; and 4) Plaintiff has no

facts showing that JiverlyWong ever behaved inmanner

that indicated a threat of harm to any Gander Mountain

employee during any encounters with such employees

outside of Gander Mountain's Johnson City store prior

to the April 3, 2009, shootings.

On December 16, 2011, Gander Mountain filed a

third-party complaint against the estate of JiverlyWong.

The third-party complaint alleged that Wong's crimes

were the sole, proximate cause of plaintiff's damages

and sought indemnity and contribution from the Wong

estate on that basis. The Wong estate failed to appear

or timely file a responsive pleading. On June 28, 2012,

Gander Mountain filed a request for a certificate of entry

of default judgment against the Wong estate. A Clerk's

entry of default was filed on June 29, 2012. On June 29,

2012, Gander Mountain filed a motion for default

judgment against the Wong estate. This Court granted

Gander [*34]Mountain's motion for default judgment on

July 18, 2012.

Plaintiff never filed a jury demand in the present action.

Based thereupon, onMarch 27, 2012,Magistrate Judge

David Peebles amended the Uniform Pretrial

Scheduling Order to reflect that given the absence of a

jury demand, the case would be tried as a bench trial.

The present motion was filed onOctober 1, 2012, and is

unopposed.

III. DISCUSSION

A: I would have terminated the conversation and the transaction, even though he had already bought the firearm,

the original firearm.

Q: You had the power to do that?

A: Yes.

See Deposition Transcript of David Henderson, at pp. 55-56.
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A. Applicable Legal Standard

A court may grant a motion for summary judgment only

if it determines that there is no genuine issue of material

fact to be tried and that the facts as to which there is no

such issue warrant judgment for the movant as a matter

of law. See Chambers v. TRMCopy Ctrs. Corp., 43 F.3d

29, 36 (2dCir.1994) (citations omitted).When analyzing

a summary judgment motion, the court "cannot try

issues of fact; it can only determine whether there are

issues to be tried." Id. at 36-37 (quotation and other

citation omitted). Moreover, it is well-settled that a party

opposing a motion for summary judgment may not

simply rely on the assertions in its pleading. See Celo-

tex Corp. v. Catrett, 477 U.S. 317, 324, 106 S. Ct. 2548,

91 L. Ed. 2d 265 (1986) (quoting Fed.R.Civ.P. 56 (c),

(e)).

In assessing the record to [*35] determine whether any

such issues of material fact exist, the court is required to

resolve all ambiguities and draw all reasonable

inferences in favor of the nonmoving party. See Cham-

bers, 43 F.3d at 36 (citing Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255, 106 S. Ct. 2505, 91 L. Ed. 2d

202 (1986)) (other citations omitted). Where the

non-movant either does not respond to the motion or

fails to dispute the movant's statement of material facts,

the court may not rely solely on the moving party's Rule

56.1 statement; rather, the court must be satisfied that

the citations to evidence in the record support the

movant's assertions. See Giannullo v. City of NewYork,

322 F.3d 139, 143 n.5 (2d Cir. 2003) (holding that not

verifying in the record the assertions in the motion for

summary judgment "would derogate the truth-finding

functions of the judicial process by substituting

convenience for facts").

B. The Protection of Lawful Commerce in Arms Act

("PLCAA")

On October 26, 2005, the Protection of Lawful

Commerce in Arms Act ("PLCAA"), codified at 15

U.S.C. §§ 7901-03, became federal law. The PLCAA's

stated primary purpose is:

To prohibit causes of action against manufacturers,

distributors, dealers, and importers of firearms

[*36] or ammunition products, and their trade

associations, for the harm solely caused by the

criminal or unlawful misuse of firearm products or

ammunition products by others when the product

functioned as designed and intended.

Id. § 7901(b) (1). The PLCAA mandates dismissal of

lawsuits against gun retailers unless the retailer has

violated a federal or state statute applicable to sale or

marketing of firearms.

The PLCAA provides that any "qualified civil liability

action that is pending on October 26, 2005, shall be

immediately dismissed by the court in which the action

was brought or is currently pending." 15 U.S.C. §

7902(b). A "qualified civil liability action" is:

a civil action or proceeding ... brought by any person

against a manufacturer or seller of a [firearm

distributed in interstate or foreign commerce] ... for

damages, punitive damages, injunctive or

declaratory relief, abatement, restitution, fines, or

penalties, or other relief, resulting from the criminal

or unlawful misuse of a [firearm distributed in

interstate or foreign commerce] by the person or a

third party.

15 U.S.C. § 7903 (5) (A).

Congress enacted the PLCAA in response to "[l]awsuits

... commenced againstmanufacturers, [*37] distributors,

dealers, and importers of firearms that operate as

designed and intended, which seek money damages

and other relief for the harm caused by the misuse of

firearms by third parties, including criminals." 15 U.S.C.

§ 7901(a) (3). Congress found that manufacturers and

sellers of firearms "are not, and should not, be liable for

the harm caused by those who criminally or unlawfully

misuse firearm products or ammunition products that

function as designed and intended." Id. § 7901(a) (5).

Congress found egregious "[t]he possibility of imposing

liability on an entire industry for harm that is solely

caused by others." Id. § 7901(a) (6). The PLCAA

provides for six exceptions to the definition of a "qualified

civil liability action." See 15 U.S.C. § 7903(5) (A) (i)-(vi).

Most relevant to this case, a "qualified civil liability

action" does not include an action brought against a

seller for negligent entrustment or negligence per se.

See 15 U.S.C. § 7903(5) (A) (ii). "'[N]egligent

entrustment' means the supplying of a qualified product

by a seller for use by another person when the seller

knows, or reasonably should know, the person to whom

the product is supplied is likely to, and [*38] does, use

the product in a manner involving unreasonable risk of

physical injury to the person or others." See 15 U.S.C. §

7903(5) (B). The PLCAA standard mirrors the standard

for the tort of negligent entrustment under NewYork law

which is based on the degree of knowledge the supplier
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of a chattel has or should have concerning the

entrustee's propensity to use the chattel in an improper

or dangerous fashion. See Hamilton v. Beretta U.S.A.

Corp., 96 N.Y.2d 222, 237, 750 N.E.2d 1055, 727

N.Y.S.2d 7 (2001). The owner or possessor of a

dangerous instrument is under a duty to entrust it to a

responsible person whose use does not create an

unreasonable risk of harm to others. See, Rios v Smith,

95 N.Y.2d 647, 652, 744 N.E.2d 1156, 722 N.Y.S.2d

220 (2001); Splawnik v Di Caprio, 146A.D.2d 333, 335,

540 N.Y.S.2d 615 (3d Dep't 1989); Restatement [Sec-

ond] of Torts § 390). Indeed, "[o]ne who supplies ... a

chattel for the use of another whom the supplier knows

or has reason to know to be likely because of his youth,

inexperience, or otherwise, to use it in a manner

involving unreasonable risk of physical harm to himself

... is subject to liability for physical harm resulting to

them." (Restatement [Second] of Torts § 390 [1965]. If

such knowledge the supplier had or should have

[*39] had concerning the entrustee's propensity to use

the chattel in an improper or dangerous fashion can be

imputed, the supplier owes a duty to foreseeable parties

to withhold the chattel from the entrustee. See McCrink

v. City of New York, 296 N.Y. 99, 107, 71 N.E.2d 419

(1947); Allstate Ins. Co. v. Reliance Ins. Co., 85 Misc 2d

734, 741, 380 N.Y.S.2d 923 (Sup. Ct. 1976); Sickles v.

Montgomery Ward & Co., 6 Misc 2d 1000, 1002, 167

N.Y.S.2d 977 (Sup. Ct. 1957) see also, Foster v. Arthur,

519 So.2d 1092, 1094-95 (Fla. App. 1988) (duty of gun

owner to avoid entrusting gun to person known to be

violent and dangerous).

C. Application of PLCAA

1. Whether Gander Mountain is a Qualified Seller

15 U.S.C. §7903(6) defines a "qualified seller" as a

licensed firearms importer, a licensed firearms dealer,

or a person engaged in the business of selling

ammunition in interstate or foreign commerce at the

wholesale or retail level. Gander Mountain is a licensed

firearms dealer, and holds a Federal Firearms License

to buy and sell pistols, long arms, and ammunition. In

addition, Gander Mountain operates retail outdoor

outfitting companies in several states, a significant

segment of which retail business is the sale of firearms

and ammunition. Based thereupon, [*40] the Court

finds that Gander Mountain is a "qualified seller"

pursuant to the PLCAA.

2. Whether the Firearms Wong Purchased Were

"Qualified Products"

15 U.S.C. §7903 (4) defines a "qualified product" as a

firearm, an antique firearm, ammunition, or a component

part of a firearm or ammunition, that has been shipped

or transported interstate or foreign commerce. The 92

FS and the PX4 used by Wong during the shootings

were obviously firearms, and both had travelled through

interstate commerce prior to Wong buying them from

GanderMountain. The Beretta 92 FSwas transferred to

the Johnson City store from Gander Mountain Store

#340, which is located in Fredericksburg, Virginia. The

Beretta PX4 was transferred to the Johnson City store

from an FFL located in Minneapolis, Minnesota. Thus,

the Court finds that the guns Wong purchased from

Gander Mountain were "qualified products" within the

meaning of the PLCAA.

3. Whether Sales of Guns to Wong Were Legal

Gander Mountain, as the holder of a valid FFL, was

lawfully permitted to sell the 92 FS and the PX4 to

Jiverly Wong. At the time of both sales, Wong was the

holder of a valid Broome County restricted carry permit

that had never been suspended [*41] or revoked. As

such, he was lawfully permitted to buy the 92 FS and

the PX4 from Gander Mountain. The sales of the 92 FS

and the PX4 satisfied all background check and waiting

period requirements. Gander Mountain requested a

NICS check for the sale of the 92 FS on March 7, 2008.

On March 9, 2008, Gander received a "proceed',

response from the FBI authorizing the sale of the 92 FS

to Wong. Wong then had the 92 FS added to his permit

and obtained a coupon for that sale from the Broome

County Court on or about March 18, 2008. All of these

events transpired prior to the transfer of the 92 FS by

Gander to Wong on March 21, 2008.

Gander Mountain initially requested a NICS check on

Mr. Wong in connection with the sale of the PX4 on

January 30, 2009. Gander Mountain received a

"proceed,' response from the FBI on February 1, 2009.

Wong obtained the written permission of the Broom

County Court to purchase the PX4 on February 12,

2009 and subsequently had the PX4 added to his

restricted carry permit. Because Wong did not return to

Gander's Johnson City store to finish the PX4

transaction until March 11, 2009 (more than thirty (30)

days after the 4473 form was initially filled out and the

NICS [*42] check was requested), a new 4473 form had

to be filled out, and a new background check had to be

completed for the sale of the PX4. This was done on

March 11, 2009. The original 4473 form for the PX4 was

voided, and a new 4473 form was started. On the same
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date, GanderMountain requested a secondNICS check

in connection with the sale of the PX4. The second

NICS request produced a "delay" response from the

FBI. Under federal law, the PX4 could be transferred by

March 17, 2009, in the event no further NICS response

was received by that date. However, Gander Mountain,

following its own,more extended "waiting period" policy,

waited ten (10) days from the date it requested the

second NICS check to hear back from the FBI. When

Gander Mountain did not receive any further response

from NICS by March 21, 2009, it transferred the PX4 to

Wong.

Defendant avers that all of the 4473 forms filled out by

Wong and Gander Mountain were completed properly,

and the information contained on them was accurate.

Defendant asserts that the 4473 forms detailing the

transfers of the 92 FS and PX4 from Gander to Wong

complied with the Gun Control Act of 1968, 18 U.S.C. §

921. After having reviewed the forms [*43] and the

applicable law and in the absence of any factual or legal

arguments from plaintiff concerning deficiencies in the

gun sales to Wong, the Court finds that the sales of the

subject guns to Wong in this case were legal.

4. Whether Wong's Use of the 92 FS and the PX4 on

April 3, 2009 Was Criminal

There is no doubt in this case that Wong's actions on

April 3, 2009, were criminal. He used his car to barricade

the rear exit of the ACA so those inside couldn't get out.

He then entered the front of the ACA in possession of

the loaded PX4 and 92 FS pistols, which he used to

shoot and kill thirteen (13) unarmed individuals, and to

seriously injure four (4) others. Several of Mr. Wong's

victims were shot more than once. There is no evidence

that Wong knew any of his victims, or that any of them

were armed. There is no proof that Wong's shootings

were factually justified. There is no evidence thatWong's

shootings were accidental. These facts are undisputed

and unquestionably tragic.

5. Whether the Present Complaint is a "Qualified Civil

Liability Action" under the PLCAA

15 U.S.C. § 7903(5) (A) defines a "qualified civil liability

action" as a civil action for damages and other relief,

brought [*44] by any person against a manufacturer or

seller of a firearm that has been shipped or transported

interstate or foreign commerce, resulting from the

criminal or unlawful misuse of the firearm. The plaintiff's

complaint against Gander Mountain seeks $3.5M in

damages, and is predicated solely on the fact that

Jiverly Wong used either the 92 FS or the PX4 to shoot

and kill Layla Salman Khalil while she was inside the

ACA on April 3, 2009. As shown above, the actions of

Jiverly Wong on that date were patently criminal. Thus,

the Court finds that plaintiff's complaint constitutes a

"qualified civil liability action" under the PLCAA.

6. Whether the "Negligent Entrustment" Exception

Applies to Plaintiff's Complaint

Plaintiff has presented no evidence showing thatGander

Mountain knew, or should have known, thatWongwould

use the 92 FS or PX4 pistols in a manner that posed an

unreasonable risk of harm to others. There is no

testimonial or physical evidence to support this claim,

and plaintiff, by failing to respond to defendant's request

for admissions, has made dispositive admissions that

he possesses no facts to support it this claim. As a

further matter, upon review of the evidentiary record

[*45] in this case, the Court is unable to discernmaterial

questions concerning whether Gander Mountain knew

or should have known that Wong posed a threat to

himself or the public.

The only supposed witnesses to Wong's threatening

behavior that plaintiff has identified are James Bedrin

and David Henderson. Plaintiff claimed that Bedrin and

Wong had interaction at the Broome County Public

Library that ought to have put Gander Mountain on

notice of Wong's potential danger. But as referenced

above in Bedrin deposition testimony, his brief initial

encounter with Wong over having a contraband soda in

the computer area of the library did not result in raised

voices or animated physical gestures on the part of

Wong. Plaintiff alleges thatMr.Wong's cursing at Bedrin

during this incident ought to have put Gander Mountain

on notice of Wong's potential for harm. However, it was

clear from Bedrin's testimony, that he was not alarmed

byWong's words or behavior during this incident. Wong

spoke quietly to Bedrin, he did not get up from his chair

or otherwise cause a disturbance. Bedrin said that

nothing about this encounter led him to suspect that

Wong was a threat of harm to himself or others.

Moreover, [*46] after this initial unpleasant encounter

with Wong, Bedrin went on to have many, many more

interactions with Wong over the next three (3) years.

Bedrin routinely saw Wong in the library, and they

regularly acknowledged each other's presence. Bedrin

saw Wong in the Johnson City store dozens of times.

Their interactions were always normal and polite. In

fact, Bedrin suspected that Wong subsequently acted
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on his "best behavior" in the store because he was

embarrassed about that first night in the library.

The same is true of the testimony provided by David

Henderson. Wong was well known to Henderson.

Henderson (like Bedrin and Benjamin Klute) knew that

Wong was a "regular" in the firearms department who

always visited the store by himself and never caused

trouble. Henderson had several personal interactions

with Wong and none of these ever led Henderson to

suspect that Wong posed an unreasonable risk of harm

to himself or others. Henderson described how, during

one of these interactions, Wong showed a flash of

anger caused by Henderson's repeated inability to

understand whatWongwas saying. Henderson called it

a momentary "flash" and "anger borne of frustration."

When Henderson offered [*47] to find someone else

who could help Wong, he immediately calmed down.

Henderson found Wong's frustrations understandable.

According to Henderson, the entire exchange lasted

less than five (5) minutes.At no time during this episode

or any other, didWong display to Henderson any kind of

behavior that was unusual, threatening or indicative of a

potential threat to himself or others. Defendant argues

and the Court agrees that like the "library incident," this

episode was possibly regrettable, but hardly a

reasonable or accurate predictor of the terrible actions

Wong would later take.

Gander's Mountain's surveillance cameras captured

footage of Mr. Wong inside the Johnson City store on

different occasions. The video clips show Mr. Wong

standing calmly at the gun counter in the Johnson City

store, speaking with various Gander Mountain

employees and inspecting firearm(s). At no point, does

Mr. Wong behave in an agitated, angry, threatening or

aggressive manner on video. Moreover, at all times

relevant herein, Mr. Wong was in possession of a valid

restricted carry permit. Mr. Wong's possession of that

permit meant that: Wong passed all investigation(s) of

his criminal background, personal [*48] background

and mental hygiene that were conducted prior to the

permit's issuance, and that nothing disqualified him

from buying a gun. Undersheriff Alex Minor testified that

he found nothing in Mr. Wong's un-redacted firearms

permit application or the completed and returned

records that constituted a "red flag" sufficient to deny

the application.

Mr. Wong was granted a Broome County restricted

carry firearms permit in 1997. In the twelve-year interim

leading up to April 3, 2009 no criminal or other

complaints about Mr. Wong were ever received by the

BCSD.Undersheriff Minor confirmed thatWong's permit

was valid at the time of the shootings, because it was in

his possession at that time. Wong passed NICS checks

for the sales of the 92 FS and the PX4. After a second

NJCS' check on the PX4 produced a "delay" response,

Gander Mountain never received any information from

the FBI, the BCSD, or any other law enforcement

indicating that the sale of the PX4 shouldn't go forward.

Mr. Wong was successful in obtaining Broome County

Court coupons for both sales. Based upon the Court's

review of the record in this case, there is simply no

evidence demonstrating that prior to the sales of the 92

[*49] FS d the PX4, Gander Mountain knew or should

have known that Wong posed an unreasonable risk of

harm to himself or others.

IV. CONCLUSION

Based on the foregoing, the Court finds that this case is

a "qualified civil liability action" under the PLCAA and

further, that the "negligent entrustment" exception does

not apply insofar as removing this action from the

definition of a "qualified civil liability action." Therefore,

the action must be dismissed under the PLCAA as

unlawful. Thus it, is hereby

ORDERED that defendant's motion for summary

judgment (Dkt. #29) is GRANTED and the complaint is

hereby dismissed with prejudice.

IT IS SO ORDERED.

Date: September 20, 2013

/s/ Norman A. Mordue

Norman A. Mordue

Senior U.S. District Judge
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Case Summary

Procedural Posture

Plaintiffs, personal representative and next friend,

challenged the decision of the United States District

Court for the District of New Mexico, which granted

defendant handgun manufacturer's motion to dismiss

plaintiffs' diversity action for failure to state a claim upon

which relief could be granted.

Overview

The district court granted defendant handgun

manufacturer's motion to dismiss the diversity action for

death and personal injury, brought by plaintiffs, personal

representative and next friend, for failure to state a

claim upon which relief could be granted. Plaintiff also

filed a motion for certification to the New Mexico

Supreme Court. The court affirmed the judgment,

holding that the relevant New Mexico law and law from

other jurisdictions indicated a clear trend against

recognizing this cause of action. Further, the court held

that plaintiff did not request certification until after the

district court made a decision unfavorable to her. The

court held that the district court carefully examined New

Mexico law and the law of other jurisdictions and

concluded that the New Mexico court would not adopt

any of the plaintiffs' theories to recognize a cause of

action. The court held that to create strict liability for the

manufacturers of a certain type of handgun would

require an abrogation of the common law in a way

bordering on judicial legislation.

Outcome

The court affirmed the district court's dismissal of the

diversity action brought by plaintiffs, personal

representative and next friend, against defendant

handgun manufacturer because the relevant New

Mexico law and law from other jurisdictions indicated a

clear trend against recognizing plaintiffs' cause of action.

Counsel: Tanya L. Scott, of Ortega and Snead, P.A., of

Albuquerque, New Mexico, for the Plaintiff-Appellant.

Alan Konrad and Judith E. Amer of Miller, Stratvert,

Torgerson & Schlenker, P.A., of Albuquerque, New

Mexico, for the Defendants-Appellees.

Judges: McKay, Anderson and Tacha, Circuit Judges.

Opinion by: TACHA

Opinion

[*407] TACHA, Circuit Judge.

In this diversity action, the plaintiff sought damages

from the importer and the manufacturer of a handgun

for death and personal injury resulting from the criminal

use of the handgun. The district court granted the

defendants' motion to dismiss for failure to state a claim

upon which relief can be granted,, 656 F. Supp. 771

(1987), and plaintiff appeals. Plaintiff has also filed a
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motion for certification to the New Mexico Supreme

Court. 1

[**2] In a diversity action, the federal courts are required

to apply the law of the forum state. Pound v. Insurance

Co. of N. America, 439 F.2d 1059, 1062 (10th Cir.

1971). If the state's highest court has not addressed the

issue presented, the federal court must determine what

decision the state court would make if faced with the

same facts and issue. Farmers Alliance Mut. Ins. Co. v.

Bakke, 619 F.2d 885, 888 (10th Cir. 1980); Hartford v.

Gibbons & Reed Co., 617 F.2d 567, 569 (10th Cir.

1980). The federal court should consider state court

decisions, decisions of other states, federal decisions,

and the general weight and trend of authority. Id.

Neither the courts nor the legislature in NewMexico has

addressed the question of whether a plaintiff states a

cause of action against a handgun importer or

manufacturer under the circumstances presented in

this case. The plaintiff advanced four theories in support

of her claim: strict products liability, liability under an

"ultrahazardous activity" theory, negligence liability, and

a narrow form of strict products liability for "Saturday

Night Specials." The district court carefully [**3]

examined New Mexico law and the law of other

jurisdictions, and concluded that the New Mexico court

would not adopt any of the plaintiff's theories to

recognize a cause of action in this case. We agree with

the analysis and conclusions set forth in the district

court's opinion, 656 F. Supp. 771, which is attached.

The plaintiff asserts that it would be "most appropriate"

for this court to certify to the New Mexico Supreme

Court the question whether her claim constitutes a

cause of action under New Mexico law. Whether to

certify a question of state law to the state supreme court

is within the discretion of the federal court. Lehman

Brothers v. Schein, 416 U.S. 386, 391, 40 L. Ed. 2d 215,

94 S. Ct. 1741 (1974); Holler v. United States, 724 F.2d

104, 105-06 (10th Cir. 1983). Certification is not to be

routinely invoked whenever a federal court is presented

with an unsettled question of state law. L. Cohen & Co.

v. Dun & Bradstreet, 629 F. Supp. 1419, 1425 (D. Conn.

1986). We note that the plaintiff did not request

certification until after the district court made a decision

unfavorable to her. Furthermore, the relevant [**4] New

Mexico law and law from other jurisdictions indicates a

clear trend against recognizing this cause of action. We

therefore deny the plaintiff's motion for certification and

affirm the decision of the district court.

AFFIRMED.

UNITED STATES DISTRICT COURT FOR THE

DISTRICT OF NEW MEXICO

DoloresArmijo, Individually, as Personal Representative

of the Estate of James Fray Saulsberry, and as next

friend of Erin Armijo Saulsberry, Plaintiff, v. Ex Cam,

Inc., and Armi Tanfoglio Giuseppe, Defendants

Civil No. 86-0737-JB

MEMORANDUM OPINION AND ORDER

THIS MATTER comes on for consideration of

Defendants' motion to dismiss. The Court, having

reviewed the pleadings, the evidence of record and the

relevant law, finds that Defendants' motion is well taken

and will be granted.

This diversity action presents an issue of first impression

before the courts of New Mexico. The issue, simply

stated, is as follows: May the manufacturer of a gun

which is used as an instrument for murder and assault

be held liable in damages to a victim of such criminal

activity? In this diversity action, this Court must follow

New Mexico law. Federal courts, sitting in diversity, are

required to apply the [**5] law of the forum state. Pound

v. Insurance Co. of North America, 439 F.2d 1059 (10th

Cir. 1971); Jaeco Pump Co. v. Inject-O-Meter Manufac-

turing Co., 467 F.2d 317 (10th Cir. 1972). Where there is

no state law on point, federal courts must construe the

law of the state in the manner in which the state's

highest court would so construe it if faced with similar

facts and issues. Holler v. United States, 724 F.2d 104

(10th Cir. 1983); Hartford v. Gibbons & Reed Co., 617

F.2d 567 (10th Cir. 1980). This Court's opinion is that

the New Mexico courts would not, under any existing

theory of tort liability, recognize such a cause of action,

and Plaintiff's case must therefore be dismissed.

The facts from which this claim arose are as follows. On

or about April 3, 1983, Plaintiff DoloresArmijo's brother,

Steven Armijo, shot and killed James Fray Saulsberry,

Plaintiff's husband. Complaint, para. 5. Both Plaintiff

1 After examining the briefs and appellate record, this panel has determined unanimously that oral argument would not

materially assist the determination of this appeal. See Fed. R.App. P. 34(a); 10th Cir. R. 34.1.8. The cause is therefore ordered

submitted without oral argument.
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and her young daughter witnessed the shooting, id.,

para. 11, and were subjected to an assault by Steven

Armijo, whereby he attempted to fire the gun at them,

but it did not go off. Plaintiff's Response to Motion to

Dismiss, p. [**6] 1.

Plaintiff alleges that the gun used by Steven Armijo to

commit those criminal acts was of a type commonly

known as a "Saturday Night Special." Complaint, para.

6. Defendant ExCam, Inc., is the importer and distributor

of the gun which was used. Defendant Armi Tanfoglio

Giuseppe ["Armi"] is the manufacturer and distributor.

Id., para. 5.

The Plaintiff presents four theories in support of her

relatively novel claim: strict products liability, liability

under an "ultrahazardous activity" theory, negligence

liability, and a narrow form of strict products liability for

"Saturday Night Specials" articulated by the Supreme

Court of Maryland in Kelley v. R.G. Industries, Inc., 304

Md. 124, 497 A.2d 1143 (1985). The Court does not

believe that the New Mexico courts would adopt any of

these theories to recognize a cause of action in this

case.

Strict Products Liability

The New Mexico courts have adopted the law of strict

products liability in tort, as set forth in the Restatement

(Second) of Torts § 402A. 1 Stang v. Hertz Corp., 83

N.M. 730, 497 P.2d 732 (1972). Under this doctrine, the

Plaintiff has the burden of proving the following

elements: [**7] (1) the product was defective; (2) the

product was defective when it left the hands of the

Defendant and was substantially unchanged when it

reached the user or consumer; (3) that because of the

defect the product was reasonably dangerous to the

user or consumer; (4) the consumer was injured or was

damaged; (5) the defective condition of the product was

the proximate cause of the injury or damage. Tenney v.

Seven-Up Co., 92 N.M. 158, 159, 584 P.2d 205 (1978).

[**8] Plaintiff'sargument for strict liability fails on the first

of these elements, that the product must be "defective."

Plaintiff does not allege anywhere in her Complaint that

the gun in question misfired or otherwise worked

improperly. Plaintiff does not allege that the gun

performed otherwise than exactly as intended. Rather,

Plaintiff argues that the risk of intentional criminalmisuse

of such a firearm, such as happened in this case, is so

great as to outweigh any potential societal benefit of the

product, thus rendering it defective. No New Mexico

case law supports this novel theory. Rather, the

appropriate test for "defective condition" is found in

comment g to § 402A: "g. Defective Condition. The rule

stated in this section applies only where the product

leaves the seller's hands, in a condition not

contemplated by the ultimate consumer, which will be

unreasonably dangerous to him." (Emphasis added.)

Implicit in this analysis is the understanding that a

product which has inherent and obvious dangers, which

the average consumer would certainly recognize, is not

"defective," merely because it was placed on the

marketplace with such obviously dangerous

propensities. It would be [**9] evident to any potential

consumer that a gun could be used as amurderweapon.

So could a knife, an axe, a bow and arrows, a length of

chain. The mere fact that a product is capable of being

misused to criminal ends does not render the product

defective.

Although there is no New Mexico case law directly on

this point, this Court believes that New Mexico courts

would follow the overwhelmingweight of authority which

rejects strict products liability as a theory for holding

handgunmanufacturers liable for the criminal misuse of

their products. See Delahanty v. Hinckley, Nos. 82-409

& 82-490, slip op. (D.C.D.C. Dec. 8, 1986); Moore v.

R.G. Industries, Inc., 789 F.2d 1326 (9th Cir. 1986);

Martin v. Harrington & Richardson, Inc., 743 F.2d 1200

(7th Cir. 1984); Patterson v. Rohm Gesellschaft, 608 F.

Supp. 1206 (N.D. Tex. 1985); Mavilia v. Stoeger Indus-

tries, 574 F. Supp. 107 (D. Mass. 1983); DeRosa v.

1 § 402A. Special Liability of Seller of Product for Physical Harm to User or Consumer.

(1) One who sells any product in a defective condition reasonably dangerous to the user or consumer or to his property is

subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if

(a) the seller is engaged in the business of selling such product, and

(b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

(2) The rule stated in subsection (1) applies although (a) the seller has exercised all possible care in the preparation and sale

of his product, and (b) the user or consumer has not bought the product from or entered into any contractual relation with the

seller.
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RemingtonArmsCo., 509 F. Supp. 762 (E.D.N.Y. 1981);

Rhodes v. R.G. Industries, Inc., 325 S.E.2d 469 (Ga.

1985). There is no merit in Plaintiff's argument that

these rulings are not on point because the [**10] New

Mexico courts do not embrace the "consumer

expectation" theory of products liability law. Clearly,

consumer expectation will always play some part in

determining whether a product is "unreasonably

dangerous." SeeSkyhookCorp. v. Jasper, 90 N.M. 143,

560 P.2d 934 (1977) ("there is no duty to warn of

dangers actually known to the user of a product,

regardless of whether the duty rests in negligence or in

strict liability under § 402A, " 90 N.M. at 148). Plaintiff

has failed to state a claim for strict products liability

under § 402A of the Restatement.

"Ultrahazardous Activity"

Plaintiff argues, in her brief, that marketing of handguns

should be classed as an "Ultrahazardous activity"

subject to strict liability. 2 Such a theory with respect to

handgunmanufacturers is not supported byNewMexico

case law. In Ruiz v. Southern Pacific Transportation

Co., 97 N.M. 194, 638 P.2d 406 (Ct. App. 1981), the

court of appeals declined to impose strict

"ultrahazardous activity" liability upon a railroad

company, where plaintiff had been injured when a train

began moving as he was attempting to climb between

the cars. The court stated:

We [**11] can thus dispense with the strict liability

considerations raised in the "500" Series of the

Restatement. New Mexico has not yet recognized the

theory of a landowner's strict liability except in cases

where his activity has involved the use of explosives.

97 N.M. at 200 (citation omitted).

[**12] The Ruiz decision indicates a willingness on the

part of New Mexico courts to confine "ultrahazardous

activity" liability to a specific setting: activities carried

out on real property. However, a prior case had, without

actually deciding the issue, indicated that the

ultrahasardous activity doctrine might have some

applicability in the products liability area. In First Na-

tional Bank v. Nor-Am Agricultural Products, Inc., 88

N.M. 74, 537P.2d 682 (Ct.App. 1975), the court rejected

the argument that treatment of seed grain with a

poisonous chemical, known as Panogen grain

treatment, was an "ultrahazardous activity." In so doing,

the court applied the following test for ultrahazardous

activity: (a) such activity is not a matter of common

usage, and (b) the danger cannot be eliminated by the

exercise of the utmost care. 88 N.M. at 79. The court

held that "first, Panogen grain treatment had wide

acceptance and use throughout the country. . . . Second,

the arguments of all parties recognize that adequate

warning would eliminate the danger." 88 N.M. at 79.

Whether or not the NewMexico courts intended, by this

ruling, to imply that the "ultrahazardous [**13] activity"

doctrine may be used to assert strict liability against the

manufacturer of a product is unclear, especially in light

of themore recent Ruiz opinion. However, even applying

the First National Bank test to the case at bar would not

result in liability for a manufacturer of guns, as guns are

commonly distributed and the dangers, if misused, are

so obvious as to not require any manufacturers'

warnings. The First National Bank test would be more

suited to impose liability on the user of a firearm than on

the seller. Furthermore, a different conclusion would

produce a result clearly contrary to existing NewMexico

products liability law, which declines to make

manufacturers into insurers. See Skyhook v. Jasper,

supra. To hold sellers liable under the "ultrahazardous

activity" doctrine would, in the words of the Seventh

Circuit, "require that manufacturers of guns, knives,

drugs, alcohol, tobacco and other dangerous products

act as insurers against all damaged produced by their

2 Under § 519 of the Restatement (Second) of Torts: "One who carries on an abnormally dangerous activity is subject to

liability for harm to the person, land or chattels of another resulting from the activity, although he has exercised the utmost care

to prevent the harm." Section 520 of the Restatement Sets forth the following factors to be considered in determining whether

an activity is abnormally dangerous:

(a) existence of a high degree of risk of some harm to the person, land or chattels of others;

(b) likelihood that the harm that results from it will be great;

(c) inability to eliminate the risk by the exercise of reasonable care;

(d) extent to which the activity is not a matter of common usage;

(e) inappropriateness of the activity to the place where it is carried on; and

(f) extent to which its value to the community is outweighed by its dangerous attributes.
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products." Martin v. Harrington & Richardson, Inc., 743

F.2d 1200 (7th Cir. 1984). Other jurisdictions which

have considered the possible application of this doctrine

to handgun [**14] manufacturers have similarly declined

to impose liability. See Perkins v. F.I.E. Corp., 762 F.2d

1250 (5th Cir. 1985);Riordan v. International Armament

Corp, 132 Ill. App. 3d 642, 87 Ill. Dec. 765, 477 N.E.2d

1293 (1985). This Court does not believe New Mexico

courts Would recognize such an extension of this

doctrine.

Negligence

Plaintiff additionally seeks to impose liability on

Defendants under a negligence standard. Plaintiff

argues that Defendants breached a duty of reasonable

care in marketing a product which carried some degree

of risk that it might be used in a criminal enterprise.

However, this Court is not persuaded that the New

Mexico courts would be inclined to impose such a duty.

Plaintiff points to cases such as Lopez v. Maez, 98 N.M.

625, 651 P.2d 1269 (1982), which imposed negligence

liability upon the seller of alcohol to an intoxicated

person, as evidence of the New Mexico courts'

willingness to change the common law as timesrequire.

However, in Lopez the tavern-keeper's duty was found

to arise from a statute making it unlawful to sell or serve

liquor to an intoxicated person. In the area of firearm

manufacture and [**15] sale, the New Mexico

legislature, while imposing certain restrictions, 3 has not

seen fit to make such distribution per se unlawful. In the

absence of any legislative action, or specific guidance

from the New Mexico courts, this Court will not impose

a "duty" upon manufacturers of firearms not to sell their

products, merely because such products have the

potential to be misused for purposes of criminal activity.

The Kelley Case

In Kelley v. R.G. Industries, Inc., 304 Md. 124, 497 A.2d

1143 (1985), the Supreme Court of Maryland created a

novel cause of action: strict liability for themanufacturers

of a certain type of cheap handgun, a "Saturday Night

Special," to victims of criminal misuse of such a gun.

The court's theory was that the "SaturdayNight Special"

is a cheap, easily-concealed gun which lends itself

readily to criminal activity, while, [**16] to the Court's

mind, having little societal benefit. 4 Thus, the court

allowed liability to be imposed upon the manufacturers

of these specific types of guns.

This Court finds it unnecessary to engage in any lengthy

discussion of the Kelley doctrine. To recognize such a

cause of action in New Mexico would require an

abrogation of the common law in a way bordering on

judicial legislation. A federal court sitting in diversity is

especially reluctant to take such action, in the absence

of more specific guidance from the state courts.

Furthermore, creation of such a doctrine is extremely

problematic insofar as which manufacturers would be

held liable. All firearms are capable of being used for

criminal activity. Merely to impose liability upon the

manufacturers of the cheapest types of handguns will

not avoid that [**17] basic fact. Instead, claims against

gun manufacturers will have the anomalous result that

only persons shot with cheap guns will be able to

recover,Wwile those shotwith expensive guns, admitted

by the Kelley court to be more accurate and therefore

deadlier, would take nothing. ThisCourt does not believe

the New Mexico courts would adopt such a doctrine.

Wherefore,

IT IS ORDERED, ADJUDGED AND DECREED that

Defendant's motion to dismiss will be, and hereby is,

granted.

DATED this 6th day of February, 1987.

3 See §§ 30-7-1, 30-7-2, 30-7-3, 30-7-4, 30-7-9, 30-7-16, 4-41-10.0, 4-41-10.1, 17-2-12, 17-2-20.1, 17-2-20.2, 17-2-33

NMSA 1978 & 1984 Supp.

4 For example, the court found such guns to be "too inaccurate, unreliable, and Poorly made for use by law enforcement

personnel, sportsmen, homeowners or businessmen." 497 A.2d at 1158.
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Opinion

MEMORANDUM OPINION AND ORDER

Currently pending before the Court are defendant

Mountain State Pawn, Inc.'s Motion to Dismiss the

plaintiffs' Complaint [Doc. 9], filed August 9, 2010; and

the plaintiffs' Motion for an Opportunity to File Rebuttal

to Defendant's Reply to Plaintiffs' Response in

Opposition to the Defendant's Motion to Dismiss [Doc.

13] or, in the alternative, Motion for Leave to Submit a

Sur-reply, filed September 15, 2010. The plaintiffs

responded to the defendant's Motion to Dismiss [Doc.

10] onAugust 20, 2010, and the defendant replied [Doc.

11] on August 27, 2010. On September 15, 2010, the

plaintiffs filed a Sur-reply [Doc. 12] to the defendant's

August [*2] 27, 2010 reply. The defendant responded to

the plaintiffs' Sur-reply [Doc. 14] on September 21,

2010. The Court has reviewed the record and the

arguments of the parties and, for the reasons set out

below, concludes that the defendant's motion to dismiss

should be GRANTED. In reviewing the motion to

dismiss, this Court has considered the Sur-reply;

accordingly the plaintiffs' motion for opportunity to file a

Sur-reply is hereby GRANTED.

BACKGROUND

I.Factual Allegations

The plaintiffs, Richard Bannerman, Tricia Bannerman,

Jesse Bryan, Pamela Bryan, Shawn Foster, Melissa

Foster, William Gardner, and Shellie Gardner, brought

suit against Mountain State Pawn, Inc. alleging the

following facts in the challenged Complaint [Doc. 1].

Prior to and on December 2, 2006, plaintiffs Richard

Bannerman, Jesse Bryan, Shawn Foster, and William

Gardner were registered guests at the Quality Inn and

Conference Center ("Quality Inn") in Jefferson County,

West Virginia, near the town of Bolivar. ([Doc. 1] at ¶ 1).

At about 9:30 p.m., on December 2, 2006, while the

plaintiffs were patronizing the bar or tavern on the

premises of theQuality Inn, an individual by the name of

James R. Jones entered the tavern area,

[*3] possessing a handgun. (Id. at ¶¶ 2-3). Immediately

upon his entrance, Jones randomly fired the handgun at

the bartender and guests of the tavern. (Id. at ¶ 3). As a

result, the bartender was killed; plaintiffs Richard

Bannerman and Shawn Foster suffered gunshot

wounds, incurred medical expenses in treating the
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wounds, and suffered loss of wages; and plaintiffWilliam

Gardner suffered a head injury when struck on the left

temple with the gun. (Id. at ¶¶ 3-4).Additionally, plaintiffs

Tricia Bannerman, Pamela Bryan, 1Melissa Foster, and

Shellie Gardner suffered a loss of society,

companionship, consortium, and services of their

husbands. (Id. at ¶ 4).

On December 31, 2000, Jones was convicted of

robbery, a felony, in the Circuit Court of Frederick

County, Maryland, and therefore was ineligible and not

permitted to purchase such a handgun as that which

was used on December 2, 2006, or any firearm. (Id. at

¶¶ 5, 7). On September 27, 2005, defendant Mountain

State Pawn sold a Hi-Point [*4] Luger 9mm

semi-automatic handgun to Jones either knowing,

failing, or refusing to discover that Jones was a

convicted felon. (Id. at ¶¶ 6-7). The handgun recovered

from Jones, upon his arrest after the incident on

December 2, 2006, was the identical handgun sold to

him by the defendant. (Id. at ¶ 8).

II.Procedural History

OnApril 16, 2010, the plaintiffs brought suit against the

defendant in the United States District Court for the

Northern District of West Virginia alleging a violation of

18 U.S.C. § 922(d)(1), the violation of which was the

proximate cause of the plaintiffs' injuries.

OnAugust 9, 2010, Mountain State Pawn filed a Motion

to Dismiss [Doc. 9] arguing that the plaintiffs' claim was

not timely filed within the statute of limitations and that

the plaintiffs failed to state a claim upon which relief can

be granted, pursuant to the Protection of Lawful

Commerce in Arms Act ("PLCAA"), 15 U.S.C. §§ 7901,

et seq., and Federal Rule 12(b)(6) of Civil Procedure.

In the motion, the defendant urges the Court to dismiss

the plaintiffs' claims because they do not fall within the

applicable statute of limitations. (Id. at 2). Because this

is amatter of substantive law, the defendant [*5] asserts

that the applicable statute of limitations for an action for

damages for personal injuries is two years, pursuant to

West Virginia Code § 55-2-12(b). (Id. at 2-3). In the

current action, the firearm was sold on September 27,

2005, and the shooting occurred on December 2, 2006.

The defendant notes, running from either dates, the

statute of limitations pursuant to West Virginia law has

lapsed. (Id.).

Additionally, in the Motion to Dismiss, the defendant

claims that the plaintiffs failed to state a claim, as the

PLCAA prohibits bringing the pending action against

the defendant. (Id. at 3-4). The defendant asserts that

this actionmeets the definition of a "qualified civil liability

action," which is barred by the PLCAA, as this is a civil

action brought against the seller of a firearm for

damages resulting from the criminal misuse of the

firearm by a third party. (Id. at 4). Following that the

action is barred by the PLCAA, the defendant asserts

that the plaintiffs have failed to state a claim upon which

relief can be granted pursuant to Rule 12(b)(6). (Id.).

The plaintiffs opposed the defendant'sMotion toDismiss

on August 20, 2009, restating that this case arises

under federal [*6] question jurisdiction as a violation of

the federal statute 18U.S.C. § 922. ([Doc. 10] at ¶ 3).As

a violation of a federal statute, the plaintiffs contend that

the applicable statute of limitations is governed by 28

U.S.C. §1658(a), marking the time limitation of a civil

action arising under an Act of Congress "no later than

four years after the cause of action accrues." (Id.). The

plaintiffs assert that December 2, 2006, is the date of

the cause of action arising from the violation of § 922,

falling within the four-year limitation period. (Id. at ¶ 4).

The plaintiffs further respond that the defendant has not

met the definition of a "qualified civil liability action"

under the PLCAA, citing exceptions to the bar of civil

actions. Under § 7903(5)(A), a "qualified civil liability

action" shall not include (ii) actions of negligent

entrustment or negligence per se or (iii) actions in which

a State or Federal statute was knowingly violated and

the violation was the proximate harm for which relief is

being sought. (Id. at ¶ 7). The plaintiffs also assert that

while there is not an express provision providing civil

relief for a violation of § 922, the federal statute may still

provide [*7] a basis for civil liability because the plaintiffs

are within the class of persons to whom the statute was

intended to prevent injury. (Id. at ¶¶ 9-11).

The defendant replied to the plaintiffs' response on

August 27, 2010, arguing that § 1658(a), setting a

statute of limitations for civil actions arising out of anAct

of Congress, does not apply to the plaintiffs' cause of

action arising out of § 922. ([Doc. 11] at 2). The language

of § 1658(a) states that the four-year limitation period

applies to Acts of Congress enacted after the date of

enactment of § 1658, which was December 1, 1990.

1 The plaintiffs' Complaint is silent on any injury suffered by Jesse Bryan and likewise fails to mention any basis for Pamela

Bryan's loss of society, companionship, consortium, and services of her husband.
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The relevant statute, § 922, was part of the "Omnibus

Crime Control and Safe Streets Act of 1968 and the

Gun Control Act of 1968," enacted in 1968, before the

1990 enactment of § 1658(a), and therefore the

four-year statute of limitations period does not apply to

the plaintiffs' alleged claim under § 922. ( [Doc.10] at ¶

10; [Doc.11] at 2-3).

The defendant contends that the plaintiffs' claim does

not arise under an Act of Congress, as there is no

private cause of action for a violation of § 922(d)(1)

provided by 18 U.S.C. §§ 921, et seq., or any other

federal statute. ([Doc. 11] at 3). Rather, the defendant

[*8] asserts that the plaintiffs' claim is one of common

law negligence, with the alleged violation of § 922(d)(1)

serving as evidence of negligence. (Id.). Because there

is no private cause of action arising from a violation of §

922(d)(1), the plaintiffs' claim is not based on a federal

question and is therefore a common law negligence

claim with the applicable statute of limitations being that

of West Virginia law. (Id. at 4). Additionally, §922(d)(1)

does not and should not provide a private cause of

action, as the statute was enacted to prevent crime, not

to compensate victims of gun crimes at the expense of

third parties engaged in commerce. (Id. at 8-9).

The defendant further responds that the exceptions to

the PLCAA do not apply in the current case, as the

plaintiffs' claim does not state a claim for negligent

entrustment or negligence per se. (Id. at 6). While the

plaintiffs allege a violation of § 922(d)(1), the statute

does not support a claim for negligence per se. (Id.).

Additionally, the defendant contends that the plaintiffs

did not specifically allege that the defendant knowingly

violated § 922(d)(1) and that knowing violation was a

proximate cause of harm for which relief [*9] is sought.

Therefore, the language of the Complaint fails to satisfy

the exception to immunity provided by the PLCAAfound

in § 7903(5)(A)(iii). (Id. at 7).

In the Sur-reply, filed September 15, 2010, the plaintiffs

explain that the federal cause of action is ultimately

established under the PLCAA, specifically 15 U.S.C.

§7903(5), flowing from the violation of 18 U.S.C. § 922.

([Doc. 12] at ¶¶ 4, 6). The four-year statute of limitations

is applicable to the PLCAA, since the Act was enacted

on October 25, 2005. (Id. at ¶ 4). The plaintiffs also

assert that a civil cause of action is available to injured

parties for violations of state and federal statutes. (Id. at

¶ 7). Further, the plaintiffs contend that theywere unable,

without discovery, to establish a legitimate and full

cause of action arising from the exceptions set out in §

7903(5) and therefore did not assert this claim in their

Complaint to avoid violations of Federal Rules 11(b)(2)

- (3) of Civil Procedure. (Id. at ¶ 11).

The defendant responded to the Sur-reply on

September 21, 2010, stating that §7903(5) does not

create a private cause of action for a violation of federal

firearms statutes, including § 922, and that a private

[*10] cause of action would be contrary to the language

and policy of the PLCAA. ([Doc. 14] at 3). The defendant

further responds that the plaintiffs' claim that the

"Defendant did something wrong" causing harm to the

plaintiffs is an overly-broad assertion which is not

covered by the exclusions to the PLCAA limitations.

([Doc. 12] at ¶ 13; [Doc. 14] at 6). Ultimately, the

plaintiffs have failed to assert a specific claimwhich falls

under the exclusions of the PLCAA. ([Doc. 14] at 6).

DISCUSSION

I.Motion to Dismiss Standard

In assessing a Rule 12(b)(6) motion for failure to state a

claim, the court must accept the factual allegations

contained in the complaint as true. Advanced Health-

Care Servs., Inc. v. Radford Cmty. Hosp., 910 F.2d

139, 143 (4th Cir. 1990).Acomplaint must be dismissed

if it does not allege "enough facts to state a claim to

relief that is plausible on its face." Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 127 S.Ct. 1955, 1974, 167 L.

Ed. 2d 929 (2007) (emphasis added).

"Acomplaint need only give 'a short and plain statement

of the claim showing that the pleader is entitled to

relief.'" In re Mills, 287 Fed.Appx. 273, 280 (4th Cir.

2008) (quoting Fed.R.Civ.P. 8(a)(2)). "Specific facts are

not necessary; [*11] the statement need only give the

defendant fair notice of what the ... claim is and the

grounds upon which it rests." Id. (internal quotations

and citations omitted). "[T]he pleading standard Rule 8

announces does not require detailed factual allegations,

but it demands more than an unadorned,

the-defendant-unlawfully-harmed-me accusation. A

pleading that offers labels and conclusions or a formulaic

recitation of the elements of a cause of action will not

do. Nor does a complaint suffice if it tenders naked

assertions devoid of further factual enhancements."

Ashcroft v. Iqbal, 556 U.S. 662, 129 S.Ct. 1937, 1949,

173 L. Ed. 2d 868 (May 18, 2009) (internal quotations

and citations omitted).

II.Analysis
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Defendant Mountain State Pawn moves to dismiss the

plaintiffs' Complaint for failure to state a claim pursuant

to Federal Rule 12(b)(6) of Civil Procedure and the

Protection of Lawful Commerce inArmsAct ("PLCAA"),

15 U.S.C. §§ 7901, et seq., and because the plaintiffs'

claims were not timely filed pursuant to the two-year

statute of limitations. Specifically, Mountain State Pawn

asserts that 18 U.S.C. § 922(d)(1) does not provide a

private cause of action and the PLCAA protects it from

the pending action [*12] brought by the plaintiffs.

Mountain State Pawn also contends that the applicable

statute of limitations period for the plaintiffs' claim is a

matter of substantive law and therefore theWest Virginia

law for a two-year statute of limitations should be applied

to this claim. The Court will address defendant's

arguments in turn.

A. PrivateRight ofAction under 18U.S.C. § 922(d)(1)

In the Complaint, the plaintiffs allege that Mountain

State Pawn violated the provisions of § 922(d)(1) by

selling a handgun to James R. Jones, who had been

convicted of felony robbery. ([Doc.1] at ¶¶ 5,7). The

plaintiffs later argue that theCourt should imply a private

right of action for violations of § 922, as a "violation of a

criminal statute may also be the base of civil liability."

([Doc. 10] at ¶¶ 9-11). The plaintiffs further rely on an

implied right of action in the absence of an express

provision in the statute. (Id.). While the Gun Control Act

imposes criminal penalties for violations of the statute, it

does not explicitly create a private right of action or relief

for civil liability. 18 U.S.C. §§ 921, et seq. In the absence

of an express civil remedy, the Court must determine

whether the statute [*13] creates an implied private

right of action.

1. Implied Right of Action

Even if the statute does not expressly create a private

right of action, the Court may find a civil duty owed to the

plaintiffs. The Supreme Court of the United States has

distinguished four factors to determinewhether a statute

creates an implicit private remedy in a statute that does

not explicitly provide one. Cort v. Ash, 422 U.S. 66, 78,

95 S. Ct. 2080, 45 L. Ed. 2d 26 (1975).

To imply a private right of action, the Court must first

determine whether the plaintiff belongs to "a class for

whose especial benefit the statute was enacted." Cort,

422 U.S. at 78; Texas Pac. R. Co. v. Rigsby, 241 U.S.

33, 39, 36 S. Ct. 482, 60 L. Ed. 874 (1916). Second, the

Court must examine the legislative history to find any

explicit or implicit intent of Congress to create a private

remedy. Cort, 422 U.S. at 78; Nat'l R.R. Passenger

Corp. v. Nat'l Ass'n of R.R. Passengers, 414 U.S.

453, 458, 94 S. Ct. 690, 38 L. Ed. 2d 646 (1974). Third,

the Court must determine whether providing a civil

remedy for the plaintiffs for violations of the federal

statute is consistent with the underlying purposes of the

legislative scheme. Cort, 422 U.S. at 78; Nat'l R.R.

Passenger Corp., 414 U.S. at 458. Finally, the Court

must determine whether [*14] the proposed civil cause

of action is traditionally assigned by state law.Cort, 422

U.S. at 78. If so, imposing private civil liability based

solely on federal law would be inappropriate. Id. The

Court will now consider the factors to establish an

implied statutory private right of action in turn.

i. Benefitted Class

In order to impute a private right of action, the Court

must find the plaintiffs to be of a class of persons whom

§ 922 was intended to specifically benefit. Cort, 422

U.S. at 78; Texas Pac. R. Co., 241 U.S. at 39. The

plaintiffs assert that they are clearly in the class of

persons whom § 922 was intended to protect, while the

defendant argues that the purpose of the federal gun

control legislation was not to compensate victims of gun

crimes. ([Doc. 10] at ¶ 11; [Doc. 11] at 8). The Court

agrees with the position of the defendants and finds that

the plaintiffs are not members of a benefitted class, nor

that § 922 was intended to protect only a specific class

of individuals.

The legislative history reveals that the intent of Congress

was to protect all citizens against the rising crime rate,

creating no specific class for whose benefit the statute

was enacted.Decker v. Gibson Prods. Co. ofAlbany,

Inc., 505 F.Supp. 34, 36 (M.D. Ga. 1980), [*15] rev'd on

other grounds 679 F.2d 212 (11th Cir. 1982). The statute

was not aimed specifically to compensate victims of

firearms crimes; rather it was meant to protect society

as a whole. The purpose of the Gun Control Act was to

provide support to law enforcement officials in their fight

against crime and violence. Pub. L. No. 90-618, Sec.

101 (1968). The statute's silence on redress or recovery

intended specifically for victims injured by firearms and

the absence of an express provision creating civil liability

indicates that Congress did not intend to create a private

right of action. Ultimately, this Court finds that the

plaintiffs are not of a specified class of persons for

whose especial benefit the statute was enacted.

ii. Legislative History
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Next, the Court must look to the legislative history of the

Gun Control Act of 1968 to find any explicit or implicit

intent of Congress to create a private remedy.Cort, 422

U.S. at 78; Nat'l R.R. Passenger Corp., 414 U.S. at

458. In determining the purpose of § 922, both the

plaintiffs and defendant cite Huddleson v. United

States in which the Supreme Court explained that the

"principal purpose of the federal gun control legislation

. . . [*16] was to curb crime by keeping 'firearms out of

the hands of those not legally entitled to possess them

because of age, criminal background, or

incompetency.'" 415 U.S. 814, 824, 94 S. Ct. 1262, 39

L. Ed. 2d 782 (1974), quoting S.Rep. No. 1501, 90th

Cong., 2d Sess., 22 (1968). While the plaintiffs argue

that Huddleson's articulation of the purpose of the Gun

ControlAct was to prevent injury to potential victims, the

defendant asserts that the statute was enacted to

prevent crime. ([Doc. 10] at ¶ 11; [Doc. 11] at 8).

Upon consideration of the above, the Court agrees with

the position of the defendants. The legislative history

does not indicate that Congress intended to "provide

retrospective, remedial relief" and vest a federal right to

damages in victims injured by firearms obtained in

violation of § 922. Decker, 505 F.Supp. at 36; see T&M

Jewelry, Inc. v. Hicks, 189 S.W.3d 526, 529 (Ky.

2006); Alderman v. Bradley, 957 S.W.2d 264, 268, 44

9 Ky. L. Summary 5 (Ky. App. 1997). Rather, Congress

intended to punish and curb the unlawful distribution of

firearms. The criminal statute aims to protect all

members of society and does not intend to establish a

civil duty owed to a particular, specified class of

individuals.

iii. Purposes of the Legislative [*17] Scheme

TheCourt must next determine whether providing a civil

remedy for the plaintiff for violations of § 922 would be

consistent with the underlying purposes of the legislative

scheme. Cort, 422 U.S. at 78; Nat'l R.R. Passenger

Corp. 414 U.S. at 458. The primary purpose and goal of

§ 922 was to aid law enforcement in the constant fight

against crime and violence. Pub. L. No. 90-618, Sec.

101.

The remedy sought by the plaintiffs, victims who were

injured by a firearm, does not support or advance the

Congressional goal of curbing crimes involving firearms.

Further, § 922(d)(1) declares that it is illegal for anyone

to sell a firearm to any person "knowing or having

reasonable cause to believe" that he or she has been

convicted of a crime punishable by imprisonment of

more than one year. Imposing a civil liability on sellers

and distributors of firearms may create an economic

incentive for them to remain ignorant and fail to take

steps to ensure the criminal status of consumers -

potentially increasing felons' access to firearms. See

Decker, 505 F.Supp. at 37. Thus, the Court concludes

that creating a private cause of action may lead to

consequences undermining the specific purpose of

[*18] the Gun Control Act.

iv. Traditional State Cause of Action

Finally, it would be inappropriate for the Court to impute

private civil liability based solely on the basis of federal

law when the cause of action is one traditionally

assigned by state law. Cort, 422 U.S. at 78. In the

Complaint, the plaintiffs allege that the violation of

§922(d)was the proximate cause of their injuries. ([Doc.

1] at ¶¶ 9, 10). This articulated cause of action suggests

that the claim asserted is not simply a violation of §

922(d), but that the violation of the federal statute is

evidence to prove the proximate cause of a state

negligence claim. Other courts have found that the

violation of § 922 is merely evidence and may prove

elements of a negligence claim. See Lipari v. Roebuck

& Co., 497 F.Supp. 185, 196 (D. Neb. 1980); Brown v.

Wal-Mart Stores, Inc., 976 F.Supp. 729, 733 (W.D.

Tenn. 1997). Additionally, where courts have found a

civil duty owed by the seller or distributor of firearms, the

violation of the federal statute has often been articulated

as negligence per se. SeeDecker v. Gibson Prods. of

Albany, Inc., 679 F.2d 212, 214 (11th Cir. 1982);

Brown, 976 F.Supp. 729; Knight v. Wal-Mart Stores,

Inc., 889 F.Supp. 1532 (S.D. Ga. 1995).

After [*19] analysis of the above-stated factors, this

Court concludes that it would be improper to find an

implied private cause of action stemming from § 922(d).

See Decker, 505 F.Supp. 34; Hetherton v. Sears,

Roebuck & Co., 445 F. Supp. 294 (D. Del. 1978);

Hulsman v. Hemmeter Dev. Corp., 65 Haw. 58, 647

P.2d 713, 720 (Haw. 1982). In this case, the plaintiffs

could reasonably recover under state law, and imposing

a federal private right of action would be unfitting. The

language, legislative history, and purpose of § 922 do

not create a substantive federal right of the plaintiffs to

recover damages from the defendant. See Starr v.

Price, 385 F.Supp.2d 502, 513 (M.D. Pa. 2005). With

no explicit or implied private right of action provided by

§ 922, the plaintiffs have failed to state a claim upon

which relief can be granted.

B. PLCAA Immunity

Page 5 of 7

2010 U.S. Dist. LEXIS 145292, *15

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BGX0-003B-S21S-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BGX0-003B-S21S-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CFM0-003B-S4N6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CFM0-003B-S4N6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CDJ0-003B-S3GX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CDJ0-003B-S3GX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CDJ0-003B-S3GX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CDJ0-003B-S3GX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CDJ0-003B-S3GX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-X530-0039-S4XK-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4JSF-6BT0-TVV9-02R1-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4JSF-6BT0-TVV9-02R1-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4JSF-6BT0-TVV9-02R1-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S1W-YHM0-0039-42RT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S1W-YHM0-0039-42RT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BGX0-003B-S21S-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CFM0-003B-S4N6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-CFM0-003B-S4N6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-X530-0039-S4XK-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BGX0-003B-S21S-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4P-0PR0-0039-S2K9-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4P-0PR0-0039-S2K9-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S0V-VM60-00B1-F3BC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S0V-VM60-00B1-F3BC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S0V-VM60-00B1-F3BC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-2S70-003B-G1TC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-2S70-003B-G1TC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S0V-VM60-00B1-F3BC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-M7F0-001T-51S0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-M7F0-001T-51S0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-X530-0039-S4XK-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-PPB0-0054-729P-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-PPB0-0054-729P-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-1BW0-003F-G1FX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-1BW0-003F-G1FX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4H2P-8GT0-TVWB-J2N1-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4H2P-8GT0-TVWB-J2N1-00000-00&context=1000516


Mountain State Pawn additionally moves to dismiss the

plaintiffs' claim arguing that it is barred by the PLCAA.

([Doc. 9] at 3-5). The PLCAAprovides that a civil action

against a seller of a firearm for damages resulting from

the criminal or unlawful misuse of a firearm by a third

party may not be brought in any federal or state court.

15 U.S.C. §§ 7901, et seq. Congress [*20] enacted the

PLCAA after finding that lawsuits have been

commenced against distributors of firearms seeking

money damages for the misuse by third parties,

including criminals, and that businesses engaged in the

lawful interstate commerce of firearms should not be

liable for the harm caused by those who criminally or

unlawfully misuse firearm products. Id. at §

7901(a)(3),(5). Mountain State Pawn asserts that this

type of claim is precisely one that the PLCAA was

designed to prevent, as the plaintiffs are suingMountain

State Pawn for selling a firearm to Jones, who then

criminally misused the firearm. One of the primary

purposes of the PLCAAwas to prohibit causes of action

against sellers of firearms for the harm solely caused by

the criminal or unlawful misuse by third parties of the

firearm. Id. at § 7901(b)(1). But, in claiming protection

from the plaintiffs' claim by the PLCAA, Mountain State

Pawn fails to acknowledge the limitations and

exceptions to the statute's immunity of sellers of

firearms.

While the PLCAA protects sellers of firearms from

criminal or unlawful actions by third parties, it does not

protect them in actions of negligent entrustment or

negligence per se, or in [*21] cases where the seller of

a firearm knowingly violated a state or federal statute

applicable to the sale and that violation is the proximate

cause of harm for which relief is sought. Id. at § 7903

(5)(A)(ii)-(iii). In their Complaint, the plaintiffs allege that

Mountain State Pawn violated the provisions of §

922(d)(1) by selling a handgun to Jones - which was the

proximate cause of their injuries. ([Doc. 1] at ¶¶ 9, 10).

Following the exceptions to the PLCAA's limitation of

civil liability, the plaintiffs argue that the actions of

Mountain State Pawn are not those which the statute is

meant to protect. ([Doc. 10] at ¶¶ 6-8).

1. Negligent Entrustment/Negligence Per Se

The PLCAA does not provide immunity to sellers of

firearms for claims of negligent entrustment or

negligence per se. Id. at § 7903(5)(A)(ii). In their

response to Mountain State Pawn's Motion to Dismiss,

the plaintiffs clarify that their action is for the violation of

§ 922 and that the relevant jurisdiction of the Court is

federal question arising out of that violation. ([Doc. 10]

at ¶ 3). Asserting only a violation of the federal statute §

922, the plaintiffs have failed to state either a claim for

negligent entrustment [*22] or negligence per se in their

Complaint. (See [Doc. 1]). Without such claims, the

plaintiffs have failed to assert that Mountain State Pawn

is not excluded from the liability provided by the PLCAA.

2. Knowing Violation of 18 U.S.C. § 922

The PLCAA does not provide immunity for sellers that

knowingly violated a federal statute and the violation

was the proximate cause of the harm for which the

plaintiffs are seeking relief. Id. at § 7903(5)(A)(iii). This

exception is known as the "predicate exception," and

the statute upon which the exception is based has been

called the "predicate statute." City of New York v.

Beretta U.S.A. Corp., 524 F.3d 384, 390 (2d Cir. 2008),

cert. denied, 556 U.S. 1104, 129 S. Ct. 1579, 173 L. Ed.

2d 675 (2009); Ileto v. Glock, 565 F.3d 1126, 1132 (9th

Cir. 2009), cert. denied, U.S. , 130 S.Ct. 3320, 176

L. Ed. 2d 1219 (2010). In their Complaint, the plaintiffs

clearly assert that Mountain State Pawn sold the

handgun to Jones "either knowingly, failing, or refusing

to discover" that he was a convicted felon, in violation of

18 U.S.C. § 922(d)(1). ([Doc. 1] at ¶¶ 7, 10) (emphasis

added). The PLCAA requires that the predicate statute

be a "State or Federal statute applicable to [*23] the

sale or marketing of firearms." 15. U.S.C.

§7903(5)(A)(iii) (emphasis added). It is undisputed that

§ 922 of the federal gun control legislation is clearly

applicable to the sale or marketing of firearms.

Accordingly, the plaintiffs have asserted a knowing

violation of a predicate statute in their Complaint. In

accepting the facts set forward in the Complaint as true,

the plaintiffs have asserted a proper predicate exception

for which the PLCAA does not bar the civil liability of

Mountain State Pawn. However, for the reasons that

follow, the PLCAA does not create a private right of

action arising from § 922.

Although the plaintiffs have stated a predicate exception

to the PLCAA, they have still failed in stating a claim

upon which relief can be granted. In their Sur-reply, the

plaintiffs attempt to argue that the PLCAA may give

them a legitimate and full cause of action and that

Mountain State Pawn is liable under the exceptions set

forth in the PLCAA. ([Doc. 12] at ¶¶ 11, 14).

The PLCAA was enacted with the primary purpose to

limit the type of civil actions that could be brought

against sellers and manufacturers of firearms, not to
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expand or create causes of action available to

[*24] plaintiffs.While courts have shown that the PLCAA

may preempt causes of action - protecting third parties

from liability arising out of unlawful actionswith a firearm

- generally the statute is not known to generate causes

of action. See Beretta, 524 F.3d 384; Ileto, 565 F.3d

1126. In addition to a predicate exception, the plaintiffs

must assert a claim giving rise to a cause of action. See

Beretta, 524 F.3d at 390; Ileto, 565 F.3d at 1132. Since

a private cause of action does not arise from § 922 as

this Court has found above, the plaintiffs have failed to

state a claim for which relief can be granted. In the

absence of a cause of action arising out of § 922, the

Court finds that the plaintiffs' articulation of a predicate

exception under the PLCAA does not, by itself, provide

for a private right of action allowing the plaintiffs to

impose civil liability upon Mountain State Pawn.

C. Statute of Limitations

Mountain State Pawn additionally moves to dismiss the

plaintiffs' Complaint due to the expiration of the statute

of limitations. ([Doc. 9] at 2-3). Under the assertion that

the cause of action arises under the federal statute §

922, the plaintiffs contend that the applicable statute

[*25] of limitations is governed by 28 U.S.C. § 1658.

([Doc. 10] at ¶ 3).

In enacting § 1658, Congress created a catch-all

four-year statute of limitations for civil actions arising

under federal statutes enacted after December 1, 1990.

Jones v. R.R. Donnelley & Sons Co., 541 U.S. 369,

371, 124 S. Ct. 1836, 158 L. Ed. 2d 645 (2004).

However, the statute at issue, 18 U.S.C. § 922(d)(1),

was enacted on October 22, 1968, as part of the federal

Gun Control Act of 1968, pre-dating the catch-all

four-year statute of limitations of 28 U.S.C. § 1658,

which was enacted on December 1, 1990. With no civil

cause of action or specific statute of limitations period

provided by § 922, the Court must follow the general

rule of borrowing and applying the "state statute of

limitations period for an analogous cause of action."

Oneida County v. Oneida Indian Nation, 470 U.S.

226, 241, 105 S. Ct. 1245, 84 L. Ed. 2d 169 (1985);R.R.

ex rel. R. v. Fairfax County School Bd., 338 F.3d. 325,

329 (4th Cir. 2003).

Here, the applicable statute of limitations period for a

private claim is two years. W.Va. Code § 55-2-12(b).

Following that the plaintiffs' Complaint was filed onApril

16, 2010, any cause of action arising before April 16,

2008 will be dismissed. Since Mountain State Pawn

sold [*26] Jones the semi-automatic handgun on

September 27, 2005 and he subsequently injured the

plaintiffs on December 2, 2006 (see [Doc. 1] ¶¶ 3,6),

any claim against the defendant is barred by the statute

of limitations.

The plaintiffs' attempt to create a private right of action

under PLCAA also fails in bringing the claim within the

applicable statute of limitations period. Stated nowhere

in their Complaint, the plaintiffs attempt to argue in their

Sur-reply that the cause of action of this case is a

federal civil cause of action arising from the PLCAAand

flowing from § 922. (See [Doc. 12]). Following this logic,

the plaintiffs further argue that their claim arises from

the PLCAA, enacted on October 25, 2005, and falls

within the catch-all four-year statute of limitations

provided by § 1658. (Id.).

As stated above, this Court finds that the PLCAA does

not create a private cause of action. Therefore, the

plaintiffs' claim does not arise from a federal statute

enacted after December 1, 1990 and remains subject to

the two-year statute of limitations period articulated in

the West Virginia Code. As such, the Court additionally

finds the plaintiffs' claims untimely and barred by the

applicable [*27] statute of limitations period.

CONCLUSION

For the foregoing reasons, the Court finds that the

defendant's Motion to Dismiss [Doc. 9] should be, and

hereby is, GRANTED. In addition, the Court finds that

the plaintiffs' Motion for Leave [Doc. 13] should be, and

hereby is,GRANTED. Accordingly, this action is hereby

DISMISSED and ORDERED STRICKEN from the

active docket of the Court.

It is so ORDERED.

The Clerk is hereby directed to transmit copies of this

Order to counsel of record.

DATED: November 05, 2010.

/s/ John Preston Bailey

JOHN PRESTON BAILEY

UNITED STATES DISTRICT JUDGE
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Case Summary

Procedural Posture

Defendant property owners moved for a judgment of

non-suit, pursuant to Conn. Gen. Prac. Book, R. Super.

Ct. §§ 10-44 and 17-31 against plaintiff abutting owners

for their failure to file a revised or amended pleading

responsive to the order of the court. They requested in

the alternative, that the court strike the counts for

misrepresentation and a violation of the Connecticut

Unfair Trade Practices Act (CUTPA).

Overview

The abutting owners filed a Revised Amended

Complaint containing counts asserting

misrepresentation and a CUTPA violation. The counts

were struck. The abutting owners subsequently filed

their Substitute Revised Amended Complaint alleging

fraudulent non-disclosure and a violation of CUTPA.

Once again the property owners moved to strike. The

original claims were struck as the court determined that

the abutting owners could not show a failure to disclose

a relationship under 66 Pa.C.S. § 2704(a) was a

substantial factor in causing any of the alleged harms

and damages. The pleadingswere very similar.Areview

of the Substitute Revised Amended Complaint reveals

that sufficient allegations of how the plaintiffs relied to

their detriment upon the defendant Landino's

non-disclosure are lacking. Second, the complaint was

insufficient as to any allegations that the abutting owners

acted on the false representations. Therefore, the

misrepresentation count failed to state a legally sufficient

claim for fraudulent non-disclosure. The court could not

envision any revision that could sufficiently allege a

fraud or a violation of CUTPAas it related to the abutting

owners.

Outcome

The motion to strike was granted. In addition, judgment

was entered in favor of the property owners as against

the abutting owners for their failure to file a revised or

amended pleading responsive to the previous orders of

the court.

Counsel:

Judges: [*1] Judge Richard E. Arnold.

Opinion by: Richard E. Arnold

Opinion

MEMORANDUM OF DECISION MOTION FOR

JUDGMENT OF NON-SUIT AND/OR MOTION TO

STRIKE # 158

The defendants Robert Landino ("Landino") and B&L

Companies, Inc. (B&L") have moved for a judgment of

non-suit against the plaintiffs, John Caltabiano D.V.M.

and The Dohnna, LLC, for their failure to file a revised or

amended pleading responsive to the order of the court

(Radcliffe, J.) dated August 7, 2008, wherein the court

granted the defendants' motion to strike. See. Calta-

biano v. L&L Real Estate, Superior Court Judicial Dis-
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trict of Fairfield at Bridgeport No. CV0419729S, 2008

Conn. Super. LEXIS 2046 (Aug. 8, 2008, Radcliffe, J.).

The defendants bring their motion for non-suit pursuant

to Practice Book §§ 10-44 and 17-31. 1 The defendants'

motion is similar to a motion filed by defendants L&L

Real Estate Holdings, LLC and Cumberland Farms,

Inc. and seeks the same remedies.

The court The defendants request in the alternative,

[*2] that the court, pursuant to Practice Book §

10-39(a)(1)(2), strike Counts Three and Four of the

plaintiffs Substitute Revised Amended Complaint and

the prayers for relief because they, once again, fail to

state legally sufficient claims or legally sufficient prayers

for relief. The defendants claim Count Three fails to

state a claim for fraudulent non-disclosure and Count

Four fails to sufficiently allege a claim under the

Connecticut Unfair Trade Practices Act ("CUTPA")

because it fails to sufficiently allege a consumer

transaction or business relationship existed between

the plaintiffs and the defendants Cumberland and L&L.

The court has issued a memorandum of decision in a

similar motion filed by defendants L&L Real Estate

Holdings, LLC and Cumberland Farms, Inc, dated

March 20, 2009.Caltabiano v. L&LReal Estate,Superior

Court, judicial district of Fairfield at Bridgeport, No.

CV07 4019729 (March 20, 2009, Arnold, J.). In

determining the merits of the present motion, the court

applies many of its prior findings as to the factual

background and procedural history.

I

Procedural Summary

The plaintiffs filed this action by way of Writ Summons

andComplaint dated January 23, 2007, bearing a return

date of March 20, 2007. An amended complaint was

filed on April 9, 2007 containing three counts. On May

10, 2007, Landino and B&L filed a Request to Revise

the First and Second Counts of the plaintiffs Amended

Complaint dated April 9, 2007. However, the First and

Second Counts were dismissed by the court (Arnold, J)

[*3] on September 17, 2007. Caltabiano v. L&L Real

Estate, Superior Court, judicial district of Fairfield at

Bridgeport, No. CV074019729, 2007 Conn. Super.

LEXIS 2431 (Sep. 17, 2007, Arnold, J.), rendering the

defendants' request to revise the First and Second

Counts moot.

On October 5, 2007, other defendants, L&LReal Estate

Holdings, LLC and Cumberland Farms, Inc., filed a

Request to Revise the plaintiffs' remaining Third Count,

which alleged aCUTPAviolation. The plaintiffs' objection

to this request to revise was overruled, and the plaintiffs

were ordered to revise their Amended Complaint on

November 19, 2007.

OnNovember 19, 2007, the plaintiffs' filed their Revised

AmendedComplaint containing aThird Count asserting

what apparently was a "non-disclosure" claim and or

"misrepresentation" claim and a Fourth Count alleging

a CUTPA violation, 2 The Third and Fourth Counts

apparently apply to all defendants. The defendants

again filed a motion to strike the Third and Fourth

Counts on January 4, 2008. On August 8, 2008, the

court (Radcliffe, J.) by way of a memorandum of

decision, ordered these counts stricken. Caltabiano v.

L&L Real Estate, supra, (Aug. 8, 2008, Radcliffe, J.)

The plaintiffs have now filed their Substitute Revised

Amended Complaint, dated August 20, 2008, alleging

fraudulent non-disclosure in the Third Count and a

violation of CUTPAin the Fourth Count. The defendants,

Landino and B&L have moved to strike these counts,

the prayers for relief and [*4] have requested a judgment

of non-suit. 3

II

Legal Standards

1 The original named parties to this action are the plaintiffs John Caltabiano and The Dohnna, LLC and defendants, L&LReal

Estate Holdings II, LLC, Cumberland Farms, Inc, The Town of Westbrook First Selectman John Raffa, Town of Westbrook

Building Official Roger Zito, Westbrook Zoning Commission, Westbrook Zoning Enforcement Officer, Westbrook Zoning Board

of Appeals, Robert Landino and B&L Companies, Inc.

2 The plaintiffs have appealed Judge Arnold's order dismissing the former First and Second Counts. The Revised Amended

Complaint lists four counts. However, instead of repeating the former allegations contained in the dismissed First and Second

Counts, the plaintiffs have chosen to insert the words "Dismissed by Court, appeal pending."

3 The Substitute Revised Amended Complaint contains four counts. The First and Second Counts, again contain no

allegations, as was the case regarding the Revised Amended Complaint. These counts contain solely a notation that each

count was "Dismissed by Court, appeal pending."
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The legal standard for review of a motion to strike is

well-settled. "Because a motion to strike challenges the

legal sufficiency of a pleading and, consequently,

requires no factual findings by the trial court, our review

of the court's ruling on the [defendants' motion] is

plenary.... We take the facts to be those alleged in the

complaint that has been stricken and we construe the

complaint in themanner most favorable to sustaining its

legal sufficiency..... Thus, [i]f facts provable in the

complaint would support a cause of action, the motion

to strike must be denied.... Moreover, we note that

[w]hat is necessarily implied [in an allegation] need not

be expressly alleged.... It is fundamental that in

determining the sufficiency of a complaint challenged

by a defendant's motion to strike, all well-pleaded facts

and those facts necessarily implied from the allegations

are taken as admitted.... Indeed, [*5] pleadingsmust be

construed broadly and realistically, rather than narrowly

and technically." (Internal citations omitted) (internal

quotation marks omitted.) Bloom v. Miklovich, 111

Conn. App. 323, 328, 958 A.2d 1283 (2008). "A motion

to strike is properly granted if the complaint alleges

mere conclusions of law that are unsupported by the

facts alleged." Id., quoting, Novametrix Medical Sys-

tems, Inc. v. BOC Group, Inc., 224 Conn. 210, 215, 618

A.2d 25 (1992).

In addition to their motion to strike the Third and Fourth

Counts and the prayers for relief, Landino and B&L

have moved for a judgment of non-suit against the

plaintiffs, for their failure to file a revised or amended

pleading responsive to the order of the court dated

August 7, 2008, wherein the court granted the

defendants' motion to strike. See. Caltabiano v. L&L

Real Estate, supra, (Aug. 8, 2008, Radcliffe, J.). The

defendants bring their motion for non-suit pursuant to

Practice Book §§ 10-44 and 17-31.

Practice Book §10-44 reads in relevant part, as

follows:

"Within fifteen days after the granting of any motion

to strike, the partywhose pleading has been stricken

may file a new pleading; provided that in those

instances where [*6] an entire complaint,

counterclaim or cross complaint, or any count in a

complaint, counterclaim or cross complaint has

been stricken, and the party whose pleading or a

count thereof has been so stricken fails to file a new

pleading within that fifteen day period, the judicial

authority may, uponmotion, enter judgment against

said party on said stricken complaint, counterclaim

or cross complaint, or count thereof...."

Practice Book § 17-31 reads as follows:

"Where either party is in default by reason of failure

to comply with Sections 10-8, 4 10-35, 13-6 through

13-8, 13-9 through 13-11, the adverse party may

file a written motion for a non-suit or default or,

where applicable, an order pursuant to Section

13-14. Except as otherwise provided in Sections

17-30 and 17-32, any such motion, after service

upon each adverse party as provided by Sections

10-12 through 10-17 and with proof of service

endorsed thereon, shall be filed with the clerk of the

court in which the action is pending, and, unless the

pleading in default be filed or the disclosure be

made within ten days thereafter, the clerk shall,

upon the filing of a short calendar claim by the

moving party, place the motion on the next

[*7] available short calendar list."

As the motion for non-suit is predicated on the

defendants' argument that the plaintiffs' Substitute

Revised Amended Complaint is unresponsive to the

previous orders of Judge Radcliffe, this court must first

review the merits of the instant motion to strike before

considering the merits of the defendants' motion for

judgment of non-suit.

III

Discussion

A.

4 Practice Book § 10-8 reads as follows in relevant part:

"Commencing on the return day of the writ, summons and complaint in civil actions, pleadings, including motions and

requests addressed to the pleadings, shall first advance within thirty days from the return day, and any subsequent

pleadings, motions and requests shall advance at least one step within each successive period of fifteen days from the

preceding pleading or the filing of the decision of the judicial authority thereon if one is required ... The filing of

interrogatories or requests for discovery shall not suspend the time requirements of this section unless upon motion of

either party the judicial authority shall find that there is good cause to suspend such time requirements."
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The Previous Motion to Strike

To determine the validity of the defendants'

[*8] argument, the court first reviews Judge Radcliffe's

findings in granting the motion to strike the Third and

Fourth Counts of the plaintiffs' Revised Amended

Complaint alleging "non-disclosure and/or

"misrepresentation" and a violation of CUTPA,

respectively.

Judge Radcliffe summarized the facts surrounding the

dispute as follows:

"The plaintiffs, Dr. JohnCaltabiano and theDohnna,

LLC, own property located at 1201 Boston Post

Road, in the Town of Westbrook. The property

abuts property known as 1211-1223 Boston Post

Road, Westbrook.

The defendant L&L Real Estate Holdings II, LLC

(L&L) is a real estate developer, who sought to

develop 1211-1223 Boston Post Road. In

anticipation of the development, L&L filed

applications with both the Westbrook Zoning

Commission, and the Westbrook Zoning Board of

Appeals. Amendments to the existing regulations

were sought from the zoning commission, and

variances necessary for the demolition of an existing

building, and the construction of a new pharmacy

with a free standing sign, were requested of the

zoning board of appeals.

The defendant Robert Landino is a professional

engineer, who presented applications to the land

use boards on behalf of L&L. [*9] It is represented

that Landino was the chairman and chief executive

officer of the defendant BL Companies, Inc., while

acting on behalf of L&L. L&L obtained favorable

decisions from both the zoning commission, and

the zoning board of appeals. The plaintiffs, as

statutorily aggrieved abutting land owners, pursuant

to § 8-8(a)(1) of the General Statutes, appealed

those decisions to the Superior Court.

Both appeals, . . . were dismissed by the court after

hearing (Aurigemma, J.). The trials of both appeals

were conducted on August 8, 2006. 5

In addition to naming Landino, L&L, BLCompanies,

Inc., and Cumberland Farms, Inc. as defendants,

this case was originally instituted against the Town

of Westbrook, Westbrook Building Official Roger

Zito, the Westbrook Zoning Commission, and the

Westbrook Zoning Board of Appeals.

On September 17, 2007, the actions against the

municipal defendants were dismissed. The court

(Arnold, J.), determined that it lacked subject matter

jurisdiction, since the claims against those

defendants constituted an attempt by the plaintiffs

to relitigate issues previously determined by Judge

Aurigemma, when the administrative appeals were

dismissed... 6

In count three, the [*10] plaintiffs claim that Landino,

individually and as chief executive officer of BL

Companies, Inc., presented information to both the

zoning commission and the zoning board of

appeals, in support of the L&L development plan.

They maintain that Landino, although a principal in

L&L, failed to disclose that fact to the land use

boards before which he was appearing, in violation

of § 20-300-12(a)(7) of the Regulations of State

Agencies... 7

In the operative complaint, it is alleged that Landino

disclosed, at a public hearing on July 25, 2006, that

5 Caltabiano v.Westbrook ZoningComm'n, Superior Court, judicial district ofMiddlesex atMiddletown, No. CV-05-4003006-S,

2006 Conn. Super. LEXIS 3 (Nov. 21, 2006, Aurigemma, J.); Caltabiano v. Town of Westbrook Zoning, Superior Court, judicial

district of Middlesex at Middletown No. CV-05-4002899S, 2006 Conn. Super. LEXIS 3006 (Oct. 6, 2006, Aurigemma, J.)

6 Caltabiano v. L&LReal Estate, supra, Superior Court, judicial district of Fairfield at Bridgeport, No. CV07 4019729 (Sep. 17,

2007, Arnold, J.).

7 Sec. 20-300-12 (a)(7) of the Regulations of State Agencies reads as follows:

"The engineer or land surveyor shall make no statement, criticisms, or arguments on engineering or land surveying

matters connected with public policy which are inspired or paid for by an interested party, or parties, unless he or she has

prefaced such comment by explicitly identifying himself or herself by disclosing the identities of the party or parties on

whose behalf he is speaking, and by revealing the existence of any pecuniary interest he or she may have in the instant

matter.
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he had a financial interest in L&L. The complaint

alleges that Landino stated on July 25, 2006:

It is claimed that on August 21, 2006, Landino

repeated his disclosure of July 25, 2006 at ameeting

of the Westbrook Planning Commission, and also

disclosed his interest in a concern known as 'Flat

Rock.'

The plaintiffs maintain that Landino, either

personally or through BL Companies, Inc.,

appeared before various land use bodies of the

TownofWestbrook on behalf of L&L, withoutmaking

the disclosure required by the state regulation ...

The plaintiffs seem to contend that they sustained

injury, based upon Landino's failure to disclose his

interest [*11] in L&L, following the favorable actions

of the zoning commission and the zoning board of

appeals. The injury, according to the complaint,

consists of a loss of value of 1201 Boston Post

Road, due to 'change in street lines, traffic flow

patterns and usage of streets detrimental to the

plaintiffs use of property which impede the entrance

and exit of vehicles used by the plaintiff from the

property from which loses and financial damages

...' have resulted.

Since the disclosure by Landino was not made until

after both the zoning commission and the zoning

board of appeals had issued favorable decisions to

L&L concerning its plans for 1211-1233 Boston

Post Road, the plaintiffs insist, the approvals are

'tainted.'

The complaint does not allege that either or both of

the bodies would have acted differently on the

applications of L&L had they known of Landino's

interest in the enterprise. It is not alleged that any of

the representations made to the land use agencies

by Landino or BL Companies, Inc., on behalf of

L&L, were untrue, inaccurate, or failed to comply

with established engineering standards.

Count four alleges a claim, pursuant to the

Connecticut Unfair Trade Practices Act (CUTPA),

[*12] § 42-110b(a) of the General Statutes."

Caltabiano v. L&L Real Estate, supra, (Aug. 8,

2008, Radcliffe, J.)

Judge Radcliffe struck the Third Count finding that even

though the plaintiffs alleged [*13] that Landino and B&L

Companies, Inc. were acting with the knowledge and

consent of the defendants L&Land Cumberland Farms,

there was no allegation that either L&L or Cumberland

Farms, either knew of Landino's failure to disclose

information to the commission, or affirmatively asked

that the disclosure of his interest in L&L not be made.

Judge Radcliffe also determined there is no claim that

Landino's presentation contained untrue, misleading,

or improper information, or that he in any way

misrepresented to the land use bodies the nature and

character of the proposal submitted on behalf of L&L.

Id. "The accuracy of his engineering representations,

and his technical competence, have not been

questioned in the complaint." Id.

JudgeRadcliffe then determined that the plaintiffs' claim

that Landino's failure to disclose his interest in L&L

somehow caused them damage and was fraudulent

was also legally insufficient. Id.

"Even conceding that the state regulation imposed

upon Landino a duty to disclose his interest in L&L

to the land use bodies, the non-disclosure, as

alleged, does not support a cause of action.

The plaintiffs did not act upon the failure to disclose,

of which they learned only [*14] after the hearings

had been concluded. Nor is there any allegation

that Landino expected that the plaintiffs would rely

upon his non-disclosure, to their financial detriment.

The only bodies in a position to act, based upon

these facts, were the zoning commission or the

zoning board of appeals of the Town of Westbrook.

The plaintiffs do not allege, and would have a

Herculean task to prove, that the members of the

land use bodies would have acted differently upon

the applications, had they known of Landino's

interest in L&L at the time they acted.

Although alleging that "misrepresentations"

occurred, along with "conflict of interest, failure to

timely disclose, and ethical violations ...," the

plaintiffs have provided no factual allegation of any

specific misrepresentation, whether made

negligently, or with intent to mislead the

commission, and cause harm to the plaintiffs."

Id.

Lastly, Judge Radcliffe concluded that the plaintiffs

could not make a showing that any failure to disclose

was a substantial factor in causing any of the alleged
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harms and damages complained of by the plaintiffs. Id.
8 The court then struck the Third Count.

Regarding the CUTPAclaim in the Fourth Count, Judge

Radcliffe found the plaintiffs had failed to allege a

consumer transaction or a business relationship

between themselves and any of the defendants

sufficient to state a CUTPA claim. Id. He additionally

found that:

"[T]here is no indication that a failure to disclose,

pursuant to the regulation in question, can be read

to support a private cause of action against either

Landino, or BL Companies, Inc. The plaintiffs have

failed to allege a consumer transaction or a

business relationship between themselves and any

of the defendants sufficient to state a CUTPAclaim.

Furthermore there is no indication that a failure to

disclose, pursuant to the regulation in question, can

be read to support a private cause of action against

either Landino, or BL Companies, Inc.

Connecticut courts have limited [*16]CUTPAclaims

against legal andmedical professionals to situations

in which the entrepreneurial or business aspect of

the profession is implicated, Sherwood v. Danbury

Hospital, 252 Conn. 193, 213, 746A.2d 730 (2000).

There is no reason to apply a different rule in

situations involving claims against architects or

engineers."

Id.The court then ordered the FourthCount stricken.

B.

Third Count

Fraudulent Non-disclosure

The court's comparison of the Revised Amended

Complaint and the Substitute Revised Amended

Complaint reveals that the pleadings are very similar,

other than the additions of six new paragraphs,

numbered 28, 29, 31, 33, 34 and 35. 9 In these

paragraphs of the Third Count of the Substitute Revised

Amended Complaint, the plaintiffs, in describing

defendants Landino and B&L's conduct, have liberally

inserted phrases such as "mislead the plaintiffs and the

town," and "acting with the knowledge, consent and for

the benefit of the defendants L&L and Cumberland

Farms" in an effort to address the deficiencies in the

former pleading noted by Judge Radcliffe.

It is well-established that to establish fraud, the plaintiff

must allege that [*17] the fraudulent conduct and/or

non-disclosure was made by the defendants to induce

the plaintiffs to rely upon them. "Fraud consists [of]

deception practiced in order to induce another to part

with property or surrender some legal right, and which

accomplishes the end designed.... The elements of a

fraud action are: (1) a false representation wasmade as

a statement of fact; (2) the statement was untrue and

known to be so by its maker; (3) the statement was

made with the intent of inducing reliance thereon; and

(4) the other party relied on the statement to his

detriment...." (Citations omitted.) Miller v. Guimaraes,

78 Conn.App. 760, 780, 829 A.2d 422 (2003).

The requirement of reliance applies to an action for

fraud. Visconti v. Pepper Partners Ltd. Partnership, 77

Conn.App. 675, 683, 825A.2d 210 (2003). The plaintiffs

must allege sufficient facts to demonstrate their reliance

on the statements made by the defendants (Landino

and B&L). Id. "An action will lie for a fraudulent

non-disclosurewhich causes one to continue in a course

of action." Franchey v. Hannes, 152 Conn. 372, 378,

207 A.2d 268 (1965), citing Bridge-Mile Shoe Corpora-

tion v. Liggett Drug Co., 142 Conn. 313, 319, 113 A.2d

863 (1955). Furthermore, [*18] the "non-disclosure

must be by a person intending or expecting thereby to

cause a mistake by another to exist or to continue, in

order to induce the latter to enter into or refrain from

entering into a transaction." Wedig v. Brinster, 1 Con-

n.App. 123, 131, 469 A.2d 783 (1983). See also Pacelli

Brothers Transportation, Inc. v. Pacelli, 189 Conn. 401,

407, 456 A.2d 325 (1983) ("The intentional withholding

of information for the purpose of inducing action has

been regarded ... as equivalent to a fraudulent

misrepresentation"). "Usually, mere non-disclosure

does not amount to fraud ... Nondisclosure may ...

amount to fraud when there is a failure to discloses

8 It was also noted that there was no attempt to reopen [*15] the trial of the appeals before Judge Aurigemma to include

information concerning Landino's interest in L&L, and no attempt wasmade to supplement the record before JudgeAurigemma

at any time. Id.; see also, Caltabiano v. L&L Real Estate, supra, Superior Court, judicial district of Fairfield at Bridgeport, No.

CV07 4019729 (Sep. 17, 2007, Arnold, J.).

9 The new paragraph 30 is identical to the former paragraph 28.

Page 6 of 8

2009 Conn. Super. LEXIS 817, *16

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3YP8-P1R0-0039-41S0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3YP8-P1R0-0039-41S0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:49B9-DH40-0039-41D1-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:49B9-DH40-0039-41D1-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:48YV-T360-0039-40JY-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:48YV-T360-0039-40JY-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-2F60-003D-83XW-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-2F60-003D-83XW-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-X540-003D-21NX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-X540-003D-21NX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-X540-003D-21NX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-5640-003D-81BY-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-5640-003D-81BY-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-14S0-003D-82B4-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-14S0-003D-82B4-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-14S0-003D-82B4-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4PV1-P720-TX4N-G0R1-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4PV1-P720-TX4N-G0R1-00000-00&context=1000516


known facts under circumstances that impose a duty to

speak . . ." (Citation omitted; internal quotation marks

omitted.) Dockter v. Slowik, 91 Conn. App. 448, 458,

881A.2d 479, cert. denied, 276 Conn. 919, 888A.2d 87

(2005).

A review of the Substitute RevisedAmended Complaint

reveals that sufficient allegations of how the plaintiffs

relied to their detriment upon the defendant Landino's

non-disclosure are lacking. The alleged statements and

actions of the defendant Landino before any boards

and commissions of the Town of Westbrook were not

made to induce [*19] the plaintiff to rely on them.

Indeed, the complaint alleges that the Town of

Westbrook relied on the defendants' statements. Suff-

ield Devel. Assoc. L.P. v. National Loan Inv., 64 Con-

n.App. 192, 202-03, 779 A.2d 822 (2001), rev'd in part,

260 Conn. 766, 802 A.2d 44 (2002). Second, the

complaint is insufficient as to any allegations that the

plaintiffs acted on the defendants' false representations

to their injury. Therefore, the Third Count of the

Substitute Revised Amended Complaint fails to state a

legally sufficient claim for fraudulent non-disclosure and

is ordered stricken.

C.

Fourth Count

CUTPA

A review of the Fourth Count of the Revised Amended

Complaint which was ordered stricken and the Fourth

Count of the Substitute Revised Amended Complaint

reveal striking similarities in the allegations. Once again,

the plaintiffs re-plead and incorporate themajority of the

paragraphs of the Third Count. 10 Paragraphs 38

through 44, which specifically allege a violation of

CUTPA, are identical to the former paragraphs 33

through 39 of the former Fourth Count. Taken in context

with the incorporated paragraphs 1 through 37 of the

Third Count, the entire forty-four paragraphs of the

subject Fourth [*20] Count have not addressed the

flaws found by Judge Radcliffe. Despite the minor

changes made, the plaintiffs' allegations in the present

Fourth Count do not adequately allege a business

relationship between Landino, B&L, L&L, Cumberland

Farms and the plaintiffs. See. Caltabiano v. L&L Real

Estate, supra, (Aug. 8, 2008, Radcliffe, J.) Three

categories of plaintiffs are recognized to have standing

to bring a claim under CUTPA: (1) consumers; (2)

competitors; and (3) other business persons affected by

the unfair or deceptive act. Larsen Chelsey Realty Co.

v. Larsen, 232 Conn. 480, 496, 656 A.2d 1009 (1995).

The plaintiffs have alleged that they are the owners of

land which abuts land owned by Cumberland Farms,

Inc, which land was the subject of applications filed with

the Town of Westbrook by the defendant L&L. This is

insufficient to establish a business relationship with any

of the defendants. The plaintiffs have failed to

adequately allege a violation of CUTPA, as to these

defendants. Accordingly, the Fourth Count is hereby,

once again, ordered stricken. 11

IV

Motion for Judgment

The defendants Landino and B&L, have, in the

alternative, also moved for a judgment of non-suit

pursuant to Practice Book §§ 10-44 and 17-31, against

the plaintiffs for their failure to file a revised or amended

pleading responsive to the order of the court (Radcliffe,

J.) dated August 7, 2008, where the court granted the

defendants' motion to strike. See. Caltabiano v. L&L

Real Estate, supra, (Aug. 8, 2008, Radcliffe, J.).

Practice Book § 10-44 provides in relevant part that

"[w]ithin fifteen days after the granting of any motion to

strike, the party whose pleading has been stricken may

file a new pleading...." However, where the entire

complaint or an entire count any count has been

stricken, and the party whose pleading or a [*22] count

thereof has been so stricken fails to file a new pleading

within that fifteen day period, the court may upon a

motion, may enter judgment on the stricken complaint

or count. Id. Practice Book § 17-31 also authorizes a

non-suit when a party is in default for failing to comply

10 The previous complaint made paragraphs I through 32 of the Third Count, paragraphs 1-32 of the Fourth Count.

Paragraphs 33 through 39 then made allegations relevant to a CUTPA violation. [*21] The subject Substitute Revised

Amended Complaint incorporates paragraphs 1 through 37 of the Third Count. Paragraphs 38 through 44 contain the specific

allegations regarding the application of CUTPA.

11 The Third and Fourth Counts are the only operative counts of the Substitute Revised Amended Complaint. As they have

been ordered stricken by this court, the corresponding claims in the plaintiffs' Prayer for Relief are also ordered stricken.
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with Practice Book § 10-8, which requires pleadings to

advance every fifteen days from the date of the

preceding pleading or decision of the court on a

pleading.

In meeting the requirements to file a new pleading, the

failure to provide new factual allegations that address

previously identified defects in the complaint, warrants

the deletion of the entire substitute complaint and the

rendering of judgment thereon in favor of the defendant.

Royce v. Westport, 183 Conn. 177, 180-81, 439 A.2d

298 (1981).

"When the trial court has correctly ordered the

entire substitute complaint to be deleted for the

reason that it is identical in substance to a prior

demurrable complaint there is no revision which the

plaintiff may make. To require, in such

circumstances, that fifteen daysmust elapse before

judgment may be rendered would be productive of

nothing but delay."

Id. at 181.

After reviewing the relevant pleadings and Judge

[*23] Radcliffe's memorandum of decision striking the

plaintiffs' Revised Amended Complaint, this court

concludes that the plaintiffs' Substitute Revised

Amended complaint contains no additional facts to

render the allegations sufficiently different from those in

the plaintiffs Revised Amended Complaint. Although

the plaintiffs Substitute Revised Amended Complaint

amended complaint was worded in a manner slightly

different from the Revised Amended complaint, it

contained no new facts or allegations. The plaintiffs

have basically restated the prior allegations. A vast

majority of the claims in the Revised Amended

Complaint claims are repeated verbatim in the plaintiffs'

Substitute Revised Amended Complaint amended

complaint. Based on the allegations contained in the

previously stricken Revised Amended Complaint and

the Substitute Revised Amended Complaint, the court

cannot envision any revision the plaintiffs can make to

sufficiently allege a fraud or a violation of CUTPAby the

defendants, as it relates to the plaintiffs. The court

grants judgment on both the Third Count and Fourth

Counts in favor of the defendants Landino and B&L, as

against the plaintiffs. The basis of the judgment [*24] as

to each count is the plaintiffs' failure to plead differently.

Id. at 182.

Orders

The motion to strike the Third and Fourth Counts is

granted. In addition, judgment may enter in favor of the

defendants Robert Landino and B&L Companies, Inc.,

as against the plaintiffs, John Caltabiano D.V.M. and

The Dohnna, LLC, for the plaintiffs' failure to file a

revised or amended pleading responsive to the previous

orders of the court.

Judge Richard E. Arnold
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I

FACTS

On January 6, 2014, the plaintiff, Andre Cayo,

commenced this action by service of process on the

defendants, Edmond O'Garro and Magalie

Semexant-Coffy, claiming monetary damages against

the defendants. In his original "verified complaint" dated

December 31, 2013 the plaintiff set forth fifteen causes

of action which are alleged against both defendants; in

his original prayer for relief the plaintiff demanded

"economic" and compensatory damages, punitive

damages and costs of his suit including attorneys fees.

In his amended complaint dated March 18, 2014, the

plaintiff restates his original causes of action by

separating them into allegations against each defendant

individually. He also specifies that he brings each cause

of action against the defendants individually or in his or

her official capacity, or both. The prayer for relief of the

amended complaint then restates the relief requested,

adding claims for damages recoverable "under 42

U.S.C. §1983"1 and damages pursuant to "Connecticut

General Statute 7-465 and 4-141." The revised prayer

for relief also demands punitive damages and costs of

the action including [*2] attorneys fees.

On July 7, 2014, when the defendants' motion to dismiss

was heard by the court, the plaintiff filed withdrawals of

all causes of action brought against the defendants in

their respective official capacities (Nos. 115.00 and

116.00). Thus, the plaintiff's amended complaint now

contains the [*3] following causes of action which the

plaintiff asserts against the defendants in their individual

capacities only: malicious prosecution, defamation,

negligent and intentional infliction of emotional distress,

civil conspiracy, aiding a tort, false light, vexatious

litigation and abuse of process.

The plaintiff alleges the following facts and

circumstances in his amended complaint in support of

his claims. The plaintiff is a Connecticut resident and an

attorney licensed to practice before the courts of the

state of Connecticut. O'Garro at all times relevant to the

present case was the Chief Clerk of the Norwalk

Housing Session. Semexant-Coffy at all times relevant

to the present case was a housing court mediator

employed by the state of Connecticut to assist the

hearing of housing matters as provided by General

Statutes §47a-69.

1
Section 1983 provides: ″Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any state or territory

or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction

thereof to the deprivation of any rights, privileges or immunities secured by the Constitution and laws, shall be liable to the party injured

in an action at law, suit in equity or other proper proceeding for redress, except that in any action brought against a judicial officer for

an act or omission taken in such judicial officer’s capacity, injunctive relief shall not be granted unless a declaratory decree was violated

or declaratory relief was unavailable. For the purposes of this section, any Act of Congress applicable exclusively to the District of

Columbia shall be considered to be a statute of the District of Columbia.″
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On September 30, 2010, the plaintiff (who was not yet

licensed to practice as an attorney in Connecticut)

appeared at a Norwalk Housing Session hearing in a

landlord-tenant matter involving his uncle. The plaintiff

accompanied his uncle to act not as a legal

representative but solely as a translator. In accordance

with the ordinary and customary practice of the Norwalk

Housing Session, [*4] the parties were referred to a

housingmediator to see if the parties could resolve their

differences without resort to a court trial on the merits.

The parties were referred in this case to

Semexant-Coffy, whowas on duty that day as a housing

mediator in theNorwalk courthouse. The plaintiff alleges

that all he wished to do at the mediation session on this

particular occasion was assist his uncle by translating

the proceedings, as his uncle had limited proficiency in

English. Semexant-Coffy, again in the ordinary course

of affairs, then began discussing the terms of a proposed

settlement at the mediation session. According to the

plaintiff, there was a heated exchange between him and

Semexant-Coffy, and she began to object unnecessarily

and unfairly to the plaintiff's efforts on his uncle's behalf.

She then became irate without cause and summarily

dismissed them from the mediation without approving

the stipulation that the parties had already agreed upon.

Shortly thereafter, according to the plaintiff, the

mediation that Semexant-Coffy refused to complete

was handled by a different mediator who quickly

approved it and submitted it to the court later that same

day.

Approximately one [*5] month later, on or about

November 2, 2010, the plaintiff further alleges, the

tenant breached the stipulated judgment and the plaintiff

and his uncle returned to court for an execution. The

plaintiff alleges that rather than issue the execution

quickly and without further action by the landlord as the

situation warranted, O'Garro wrongfully delayed issuing

the execution.According to the plaintiff, O'Garro delayed

issuing the execution from an improper motive related

to the earlier proceedingswith Semexant-Coffy. O'Garro

continued to delay issuance of the execution and it was

not in fact issued until, on November 12, 2010, the

plaintiff made a formal complaint to the Office of the

Chief Court Administrator. Later that same afternoon,

according to the plaintiff, the executionwas immediately

delivered to his uncle.

Also, later that same day, the plaintiff further alleges

that Semexant-Coffy wrongfully accused him of stalking

her at the courthouse, leading to his arrest on charges

of threatening, stalking, harassment and creating a

public disturbance. According to the plaintiff,

Semexant-Coffy and O'Garro both made statements to

investigating police officers that were not true. The

plaintiff [*6] refused any plea arrangements and

proceeded to trial on the criminal charges. The plaintiff

alleges that Semexant-Coffy at his trial under his cross

examination "recanted the entire contents of the

statement she'd given to the police." The plaintiff

received a directed verdict in his favor on all but one of

the charges and was acquitted of the remaining charge.

The plaintiff further alleges that once he became eligible

to practice law in March of 2012, he attempted to file

appearances in several cases pending in the Norwalk

Housing Session.According to the plaintiff, upon receipt

of these appearance forms, O'Garro, who noticed that

the forms did not contain a juris number, immediately

filed a formal complaint with the state grievance

committee, claiming that the plaintiff was practicing law

without a license. As a result of this action, which

plaintiff alleges was taken by O'Garro "with a false and

malicious intent," the plaintiff was forced to defend a

formal complaint against him at the very start of his legal

career.

Finally, the plaintiff alleges that from the time of his

acquittal in January of 2012 through November of 2012,

Semexant-Coffy continued to defame him and damage

his [*7] reputation by making false and disparaging

statements about him to Norwalk court staff personnel

and members of the local legal community. In July of

2012, Semexant-Coffy made a new accusation against

the plaintiff that he was stalking her at the Norwalk

courthouse; this new allegation was not substantiated

after investigation by the Judicial Branch Human

Resources Department.

As a result of these actions by the defendants, which

the plaintiff alleges were motivated at all times by

vengeful and retaliatory intentions against him, the

plaintiff claims monetary damages due to, among other

things, a fifteen-month delay in beginning his legal

career, the loss of a possible job opportunity as a

Haitian-Creole interpreter with the Connecticut judicial

department and damage to his personal and

professional reputations. He alleges also that he

suffered physical and emotional injuries as a direct

result of the defendants' wrongful actions and seeks

compensatory and punitive damages.

The defendants havemoved to dismiss all counts of the

plaintiff's amended complaint. The defendants argue
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that all of the incidents recited by plaintiff arise out of the

defendants' employment with the judicial branch [*8] of

the State of Connecticut. The plaintiff's causes of action

formonetary damages are therefore barred by doctrines

of sovereign immunity, statutory immunity, judicial or

quasi-judicial immunity and/or qualified immunity. As a

result, defendants argue, the court lacks subject matter

jurisdiction over any of the plaintiff's claims and the

plaintiff's action should be dismissed in its entirety.

The plaintiff argues in response that the defendants'

actions qualify as wanton, reckless and malicious. The

plaintiff argues also that their actions cannot be found to

be objectively reasonable as a matter of law by the

court, and even if the court were inclined to so find,

questions of fact remain that would preclude such a

finding at this time. Therefore, according to the plaintiff,

no form of immunity can apply to either defendant in this

case, and the motion to dismiss must be denied.

Neither defendant has filed an affidavit disputing the

facts alleged in the plaintiff's amended complaint. The

court will therefore decide the motion to dismiss solely

on the well-pleaded facts set forth in the amended

complaint.

II

DISCUSSION

Practice Book §10-30(a) provides in relevant part: "A

motion to dismiss shall be used to assert [*9] . . . lack of

jurisdiction over the subjectmatter." "Amotion to dismiss

. . . properly attacks the jurisdiction of the court,

essentially asserting that the plaintiff cannot as amatter

of law and fact state a cause of action that should be

heard by the court . . . A motion to dismiss tests, inter

alia, whether, on the face of the record, the court is

without jurisdiction." (Internal quotation marks omitted.)

Beecher v. Mohegan Tribe of Indians of Connecticut,

282 Conn. 130, 134, 918 A.2d 880 (2007). "When a . . .

court decides a jurisdictional question raised by a pretrial

motion to dismiss, it must consider the allegations in

their most favorable light . . . In this regard, a court must

take the facts to be those alleged in the complaint,

including those facts necessarily implied from the

allegations, construing them in amannermost favorable

to the pleader . . . The motion to dismiss . . . admits all

facts which arewell pleaded, invokes the existing record

and must be decided upon that alone." (Citations

omitted; internal quotation marks omitted.) Cogswell v.

American Transit Ins. Co., 282 Conn. 505, 516, 923

A.2d 638 (2007).

"A court has subject matter jurisdiction if it has the

authority to adjudicate a particular type of legal

controversy." (Internal quotationmarks omitted.)South-

ern N.E. Telephone Co. v. Dept. of Public Utility Control,

261 Conn. 1, 21, 803 A.2d 879 (2002). When

determining whether the court has jurisdiction over any

[*10] controversy, "every presumption favoring

jurisdiction should be indulged." (Internal quotation

marks omitted.) Keller v. Beckenstein, 305 Conn. 523,

531, 46 A.3d 102, 107 (2012). But in all cases "[t]he

plaintiff bears the burden of proving subject matter

jurisdiction, whenever and however raised." (Internal

quotation marks omitted.) Fort Trumbull Conservancy,

LLC v. Alves, 265 Conn. 423, 430 n.12, 829 A.2d 801

(2003).

Common law sovereign immunity deprives a court of

subject matter jurisdiction and is therefore properly

raised by a motion to dismiss. Columbia Air Services v.

Dept. of Transportation, 293 Conn. 342, 347, 977 A.2d

636 (2009). The same is true of absolute quasi-judicial

immunity; Osuch v. Hull, Superior Court, judicial district

of Stamford-Norwalk, CV-08-4014443-S, 2012 Conn.

Super. LEXIS 1829 (July 17, 2012, Jennings, J.T.R.);

federal qualified immunity; Johnson v. Rell, Superior

Court, judicial district of Hartford, CV-08-5016589-S,

2008 Conn. Super. LEXIS 1751 (July 1, 2008, Dubay,

J.), aff'd, 119 Conn.App. 730, 990 A.2d 354 (2010); and

statutory immunity under General Statutes §4-165.

Kelly v. Albertsen, 114 Conn.App. 600, 605, 970 A.2d

787 (2009).

The court notes also that the immunity defenses

advanced by the defendants are intended to be

"immunity from suit rather than a mere defense to

liability," which is "effectively lost if a case is erroneously

permitted to go to trial." (Internal quotation marks

omitted.) Pearson v. Callahan, 555 U.S. 223, 231, 129

S.Ct. 808, 172 L.Ed.2d 565 (2009). The United States

Supreme Court "repeatedly [has] stressed the

importance of resolving immunity questions at the

earliest possible stage in litigation." Hunter v. Bryant,

502 U.S. 224, 227, 112 S.Ct. 534, 116 L.Ed.2d 589

(1991). For this reason, as [*11] well as the challenge to

the court's jurisdiction, the immunity defenses are

properly raised by defendants' motion to dismiss and

will be considered by the court before further

proceedings in this case.

As stated above the plaintiff has withdrawn his common

law and §1983 causes of action against the defendants

"in their official capacities." The court therefore
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considers only whether the immunity defenses asserted

by the defendants bar the plaintiff's claims against the

defendants individually.

A

Sovereign Immunity

"The principle that the state cannot be sued without its

consent, or sovereign immunity, is well established

under our case law . . . It has deep roots in this state and

our legal system in general, finding its origin in ancient

common law . . . Not only have we recognized the

state's immunity as an entity, but [w]e have also

recognized that because the state can act only through

its officers and agents, a suit against a state officer

concerning a matter in which the officer represents the

state is, in effect, against the state . . . Exceptions to this

doctrine are few and narrowly construed under our

jurisprudence." (Internal quotation marks omitted.)

Daimler Chrysler Corp. v. Law, 284 Conn. 701, 711, 937

A.2d 675 (2007). There are three exceptions to [*12]

immunity enjoyed by the state and its officials: "(1) when

the legislature, either expressly or by force of a

necessary implication, statutorily waives the state's

sovereign immunity . . . (2) when an action seeks

declaratory or injunctive relief on the basis of a

substantial claim that the state or one of its officers has

violated the plaintiff's constitutional rights . . . and (3)

when an action seeks declaratory or injunctive relief on

the basis of a substantial allegation of wrongful conduct

to promote an illegal purpose in excess of the officer's

statutory authority." (Citations omitted; internal quotation

marks omitted.) Columbia Air Services, Inc. v. Dept. of

Transportation, supra, 293 Conn. 349.

With respect to the common law claims for monetary

damages, such as made by the plaintiff in the present

case, only the first exception could apply, and would

allow an action against the state or its officials only if a

claimant has first made an application to the state

claims commissioner as provided by General Statutes

§§4-141 through 4-165b.Miller v. Egan, 265 Conn. 301,

317-18, 828 A.2d 549 (2003). In the present case, the

plaintiff states in his Memorandum of Law in Support of

Plaintiff's Objection to Motion to Dismiss (No. 118.00)

that he did, in fact, make an application to the claims

commissioner for damages arising out of the facts of

this case, [*13] which was denied. The court therefore

finds no exception to the defense of sovereign immunity

asserted by the defendants in the present case.

If, however, "the plaintiff's complaint reasonably may be

construed to bring claims against the defendant in their

individual capacities, then sovereign immunity would

not bar those claims." Id., 307. But themere fact that the

plaintiff declares that he is suing the defendants in their

individual capacities only does not make it so;

construction of pleadings is a question of law for the

court's determination;Boone v.WilliamW. Backus Hos-

pital, 272 Conn. 551, 559, 864 A.2d 1 (2005); and the

test for whether an action is brought against state

employees in their personal or professional capacities

is set forth in the case of Spring v. Constantino, 168

Conn. 563, 568, 362 A.2d 871 (1975).

In Spring v. Constantino, id., the court stated that "[t]he

vital test is to be found in the essential nature and effect

of the proceeding." To determine whether an action is

against the state or against a defendant in his individual

capacity, we look to the four criteria established by our

Supreme Court; the court must determine whether "(1)

a state official has been sued; (2) the suit concerns

some matter in which that official represents the state;

(3) the state is the real party against whom the relief

[*14] is sought; and (4) the judgment, though nominally

against the official, will operate to control the activities

of the state or subject it to liability." Id. If the answers to

all four inquiries are affirmative, then "the action is

deemed to be against the state, and therefore, is

barred." Cimmino v. Marcoccia, 149 Conn.App. 350,

357-58, 89 A.3d 384 (2014).

Applying these tests to the present case, there is no

question that both O'Garro and Semexant-Coffy are

state officials. O'Garro was the Chief Clerk of the

Norwalk Housing Session and Semexant-Coffy was a

housing mediator employed by the state.

As to the second inquiry, the court finds that with respect

to O'Garro, the plaintiff alleges that O'Garro acted

wrongfully on three occasions: first, when he gave a

statement to Norwalk Police in which he supported

Semexant-Coffy's allegations which led to the arrest

warrant being issued; second, when he delayed

issuance of the execution of judgment in his uncle's

summary process case; and third, when he delayed

issuance of the execution of judgment in his uncle's

summary process case; and third, when he precipitously

filed a formal complaint against the plaintiff based on his

suspicion that the plaintiff was practicing law without

being licensed. The court [*15] finds that in all three

instances O'Garro was acting on behalf of the state. In

the first instance,O'Garrowasmerely giving a statement

as a state employee as to his version of the plaintiff's

behavior at the Norwalk courthouse, where O'Garro is
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employed in a supervisory position. In the second and

third instances, he was acting on behalf of the state

while processing executions and appearances in the

clerk's office, part of his ordinary and customary

responsibilities.

Reduced to its essential allegations, the plaintiff's

amended complaint against Semexant-Coffy asserts

that she similarly gave statements on two separate

occasions to investigators and to her supervisors about

the plaintiff's conduct at the Norwalk courthouse that

she found threatening, or at least disturbing. The plaintiff

also alleges in paragraphs 99 through 101 of his

amended complaint that Semexant-Coffy made

defamatory statements about him to persons other than

her supervisors, police and investigators.

The court agreeswith the defendant that the statements

Semexant-Coffy allegedly made to the police, to other

investigators and to her supervisors in the judicial branch

were made in the course of her duties as [*16] housing

mediator, and therefore were made while she was

acting in a matter in which she represented the state.

With respect to the statements allegedly made to

persons other than courthouse personnel (which may

have been made outside the courthouse), the court

does not find that such statements were made in the

course of her duties as a housing court mediator, and

therefore would not satisfy the second prong of the

Spring four-part test.

The court finds that with respect to the statements

made by O'Garro and Semexant-Coffy to police,

investigators and judicial branch supervisors, the third

criterion is met because the state is the real party in

interest in that plaintiff's claim is based entirely on

actions by the defendants for which the state employed

them. See Macellaio v. Newington Police Dept., 142

Conn. App. 177, 181, 64 A.3d 348 (2013). The court

also agrees with the defendants that the state is the real

party in interest with respect to these statements

because the state would be liable to reimburse either

defendant in accordance with General Statutes

§5-141d(a).2

Finally, the court also agrees with the defendants that

subjecting them to liability for their statements to police,

investigators and supervisors in these circumstances

would have a direct bearing on how the state manages

its policies and procedures on threats of workplace

violence. The court therefore finds that the fourth

criterion of the Spring test is met for both defendants as

to such statements.

Accordingly, the court finds that the facts of this case

satisfy all four parts of the Spring v. Constantino test as

to defendant Edmond O'Garro and all of the plaintiff's

[*18] claims are directed at him in his official capacity

despite the plaintiff's assertions. The court finds that all

of the plaintiff's claims against him are barred by

sovereign immunity.

The court finds that all four parts are also satisfied as to

defendant Magalie Semexant-Coffy, but only as to

statements she made to investigators, police and

supervisors. Sovereign immunity, therefore, applies and

bars the plaintiff's claims against her as to those

statements.

With respect to the plaintiff's §1983 claims for monetary

damages against the defendants, in order "[t]o state a

claim under §1983, a plaintiff must allege the violation

of a right secured by the Constitution and laws of the

United States, and must show that the alleged

deprivation was committed by a person acting under

color of state law." (Internal quotation marks omitted.)

Tuchman v. State, 89 Conn.App. 745, 762, 878 A.2d

384, cert. denied, 275Conn. 920, 883A.2d 1252 (2005).

The plaintiff does not assert with specificity in his

amended complaint the violation or deprivation of a

right secured by federal law that would allow recovery of

monetary damages. Taake v. County of Monroe, 530

F.3d 538, 540 (7th Cir. 2008) (violations of non-federal

laws cannot form a basis for liability under §1983). The

court, therefore, has no jurisdiction to award §1983

2 General Statutes §5-141d(a) provides in relevant part: "The state shall save harmless and indemnify any state . . . employee

as defined in section 4-141 . . . from financial loss and expense arising out of any claim, demand, suit or judgment by reason

of his alleged [*17] negligence or alleged deprivation of any person's civil rights . . . if the . . . employee . . . is found to have been

acting in the discharge of his duties or within the scope of his employment and such act or omission is found not to have been

wanton, reckless or malicious." The court is aware of the plaintiff's allegations that all of the defendants' actions were

maliciously motivated and therefore would not be within the scope of General Statutes §5-141d(a). The court does not find

however sufficient evidence that either defendant's actions or statements rise to the level of wanton, reckless ormalicious, such

that the exclusion would apply.
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damages for violations of state common law claims.

[*19] However, viewing the plaintiff's allegations in the

most favorable light possible, the court construes one

allegation of the amended complaint—i.e., the alleged

abuse of power in delaying issuance of the execution of

judgment (paragraphs 25-30)—as a possible valid

§1983 claim against both defendants. The court finds,

however, that even if these particular actions constituted

a valid §1983 cause of action, the plaintiff's claim is

barred by one or more of the other immunity defenses,

as stated below. The court therefore does not reach the

question of whether the §1983 claim against both

defendants as individuals is barred by the doctrine of

sovereign immunity.

B

Quasi-Judicial Immunity for Court Employees

The law of absolute judicial immunity in our state (or, as

applied to court personnel other than judges, the law of

quasi-judicial immunity) was articulated in the recent

case of Gross v. Rell, 304 Conn. 234, 246-49, 40 A.3d

240 (2012). The court explained the policy and effect of

judicial immunity as follows:

"It is well established that a judge may not be civilly

sued for judicial acts he undertakes in his capacity as a

judge . . . This role of judicial immunity serves to

promote principled and fearless decision-making by

removing a judge's fear that unsatisfied [*20] litigants

may hound him with litigation charging malice or

corruption . . . Although we have extended judicial

immunity to protect other officers in addition to judges,

that extension generally has been very limited. This fact

reflects an [awareness] of the salutary effects that the

threat of liability can have . . . as well as the undeniable

tension between official immunities and the deal of the

rule of law . . . The protection extends only to those who

are intimately involved in the judicial process, including

judges, prosecutors and judges' law clerks. Absolute

judicial immunity, however, does not extend to every

officer of the judicial system . . . Furthermore, even

judges are not entitled to immunity for their

administrative actions, but only for their judicial actions

. . . We repeatedly have recognized that [a]bsolute

immunity . . . is strongmedicine . . . Therefore, not every

category of persons protected by immunity [is] entitled

to absolute immunity. In fact, just the opposite

presumption prevails—categories of persons protected

by immunity are entitled only to the scope of immunity

that is necessary to protect those persons in the

performance of their duties. [T]he presumption is that

[*21] qualified rather than absolute immunity is

sufficient to protect government officials in the exercise

of their duties . . . In limited circumstances, however,

courts have extended absolute judicial immunity to

officials insofar as they perform actions that are integral

to the judicial process." Id., 246-47.

"In considering whether [persons] . . . should be

accorded absolute judicial immunity, the United States

Supreme Court has applied a three factor test, which

we now adopt . . . under our common law. In its immunity

analysis, the court has inquired: [(1)] whether the official

in question perform[s] functions sufficiently comparable

to those of officials who have traditionally been afforded

immunity at common law . . . [(2)] whether the likelihood

of harassment or intimidation by personal liability [is]

sufficiently great to interfere with the official's

performance of his or her duties . . . [and (3)] whether

procedural safeguards [exist] in the system that would

adequately protect against [improper] conduct by the

official." Id., 248-49.

"The functional inquiry" of the first part of the test

"ultimately hinges on the relevant functions performed

by the defendant in the present case." Carrubba v.

Moskowitz, 274 Conn. 533, 544, 877 A.2d 773 (2005).

In all cases the inquiry is [*22] "whether the official was

performing a function that was integral to the judicial

process." Id., 542. The court, in other words, must focus

on the role and responsibilities the officials in question,

and not the alleged specific wrongdoing. "A functional

approach assumes that [I]mmunity flows not from the

rank or title or location within the Government . . . but

from the nature of the responsibilities of the individual

official . . . It requires [examining] the nature of the

functions with which a particular class of officials has

been lawfully entrusted, and [seeking] to evaluate the

effect that exposure to particular forms of liability would

likely have on the appropriate exercise of those

functions." (Citation omitted; internal quotation marks

omitted.) Lombard v. Edward J. Peters, Jr., P.C., 252

Conn. 623, 631-32 n.4, 749 A.2d 630 (2000); See also

Rodriguez v. Weprin, 116 F.3d 62, 66-67 (2d Cir. 1997)

(court clerks who allegedly failed "to properly manage

the court calendar" and delayed the plaintiff's appeal

were entitled to absolute immunity because control of

the court's dockets was part of the judicial function). The

court finds that the nature of the duties assumed by a

court clerk and housing court mediator demonstrates

that their functions are integral to the judicial process,

thus satisfying the first part of the test.
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The court [*23] finds similarly that the likelihood of

harassment and personal liability would substantially

interfere with the positions of court clerk and housing

court mediator and therefore finds that the second part

of the test is also met as to both defendants. Finally, the

court finds that sufficient procedural safeguards exist to

protect against improper conduct by both defendants

with respect to their official responsibilities. Most (if not

all) of the work performed by clerks and housing

mediators is subject to review and final approval by

other clerks and judges; most clerks (and some

mediators) are attorneys and subject to discipline for

violations of the Code of Professional Conduct. All

mediators (and some clerks) who are permanent

employees of the Judicial Department are subject to

discipline for violations of the Code of Ethics for Public

Officials and State Employees.

The court therefore finds that judicial clerk and housing

court mediator are functions that traditionally have been

afforded the protections of quasi-judicial immunity at

common law. See, e.g., Traylor v. Gerratana, 148 Con-

n.App. 605, 613-14, 88 A.3d 552, cert. denied, 312

Conn. 902, 91A.3d 908 (2014). The court finds that with

respect to statements made by O'Garro and

Semexant-Coffy to their supervisors, police [*24] officers

and investigators about the plaintiff's conduct at the

courthouse, they were acting in their official capacities

as overseers and managers of day-to-day courthouse

activities, which is part of the judicial process. The court

further finds that defendants' responsibilities in

processing execution of judgment and appearances in

summary process cases are also discretionary functions

integral to the judicial process. The plaintiff's causes of

action against the defendants based on these facts and

circumstances are barred by the defense of

quasi-judicial immunity.

C

Absolute Immunity and Qualified Immunity for

Statements Made in a Judicial Proceeding

The defendants claim also that the plaintiff's causes of

action that are based on statements the defendants

made to police, investigators and possibly supervisors

within the judicial department are barred because such

statements are protected by absolute immunity and/or

qualified immunity for statements made in a judicial

proceeding.

"In Connecticut, parties to or witnesses before judicial

or quasi-judicial proceedings are entitled to absolute

immunity for the content of statements made therein."

Field v. Kearns, 43 Conn.App. 265, 271, 682 A.2d 148,

cert. denied, 239 Conn. 942, 684 A.2d 711 (1996),

overruled on other grounds [*25] by Rioux v. Barry, 283

Conn. 338, 927 A.2d 304 (1997). "The effect of an

absolute privilege in a defamation action . . . is that

damages cannot be recovered for a defamatory

statement even if it is published falsely andmaliciously."

(Internal quotation marks omitted.) Craig v. Stafford

Construction, Inc., 271 Conn. 78, 84, 856 A.2d 372

(2004). "The judicial proceeding to which [absolute]

immunity attaches has not been defined very exactly. It

includes any hearing before a tribunal which performs a

judicial function, ex parte or otherwise, and whether the

hearing is public or not . . . It extends also to the

proceedings of many administrative officers, such as

boards and commissions, so far as they have powers of

discretion in applying the law to the facts which are

regarded as judicial or quasi-judicial, in character . . .

This privilege extends to every step of the proceeding

until final disposition." (Citation omitted; internal

quotation marks omitted.) Petyan v. Ellis, 200 Conn.

243, 246, 510 A.2d 1337 (1986).

Statements made to police officers are entitled to

qualified immunity; such statements are not actionable

as libel or slander unless they are shown to have been

madewith actual malice ormalice in fact.Gallo v. Barile,

284 Conn. 459, 467-68, 935 A.2d 103 (2007); Mara v.

Otto, 127 Conn.App. 404, 409, 13 A.3d 1134 (2011).

"Actual malice requires that the statement, when made,

be made with actual knowledge that it was false or with

reckless disregard of whether it was [*26] false . . . A

negligent misstatement of fact will not suffice; the

evidence must demonstrate a purposeful avoidance of

the truth . . . Malice in fact is sufficiently shown by proof

that the publications were made with improper and

unjustifiable motives." (Citations omitted; internal

quotation marks omitted.) Chadha v. Shimelman, 75

Conn.App. 819, 827, 818 A.2d 789, cert. denied, 264

Conn. 909, 826 A.2d 180 (2003).

It is clear that statements Semexant-Coffy made at trial

are absolutely privileged. On the other hand, qualified

immunity may or may not apply to the statements made

to police officers, investigators and supervisors by either

defendant depending on the plaintiff's proof that they

were made from improper motives or with knowing

disregard to their veracity.

The court acknowledges the plaintiff's allegation that

Semexant-Coffy admitted at trial that part or all of her
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statements to police were not correct and "recanted the

entire contents of the statement she'd given to the

police" (paragraphs 55 and 70), and also his allegation

that the state investigator found her allegations to be a

fabrication (par. 96). The plaintiff argues that this proves

that she made the statements knowing they were false,

which proves malicious intent. The court has carefully

reviewed the [*27] plaintiff's amended complaint,

including the exhibits thereto, and finds insufficient facts

to establish the plaintiff's central allegation that O'Garro

andSemexant-Coffymade knowingly untrue statements

to police and others. The court finds, based on the

pleadings alone and viewing them in the best possible

light for the plaintiff, that the inconsistencies raised by

the plaintiff between Semexant-Coffy's statements to

police and her statements at trial are insignificant and

do not rise to the level of statements made with

intentional disregard of known facts, or from improper

motives. The court also believes that the plaintiff

misstates (or overstates) the investigator's findings in

the Report of Investigation (Ex. G to amended

complaint). The court therefore does not find malice in

fact or actual malice on the part of either defendant as a

matter of law on the facts alleged. The court therefore

finds that qualified immunity does apply to statements

made by O'Garro and Semexant-Coffy about the

plaintiff's conduct at the courthouse to police,

investigators or supervisors.

Semexant-Coffy is entitled to absolute immunity for any

and all statements made at the plaintiff's trial. The court

[*28] finds that the defenses of absolute immunity

and/or qualified immunity do not apply to statements

Semexant-Coffy allegedly made to persons other than

police officers, investigators or supervisors.

D

Statutory Immunity

The defendants have also interposed a defense of

statutory immunity applicable to all state of Connecticut

employees. General Statutes §4-165(a) provides as

follows: "No state officer or employee shall be personally

liable for damage or injury not wanton, reckless or

malicious, caused in the course of his or her duties or

within the scope of his or her employment. Any person

having a complaint for such damage or injury shall

present it as a claim against the state under the

provisions of this chapter." In other words, a state

employee is immune from suits for monetary damages

for actions taken in the course of his or her employment

unless the plaintiff proves that the employee's actions

were wanton, reckless or malicious. "[T]o overcome the

immunity provided under §4-165, a plaintiff must

produce facts from which a reasonable person could

infer that the defendant acted with the requisite mental

state of recklessness and malice." (Emphasis in

original.) Manifold v. Ragaglia, 102 Conn.App. 315,

325, 926 A.2d 38 (2007).

"In applying §4-165, our SupremeCourt has understood

'wanton, [*29] reckless or malicious' to have the same

meaning as it does in the common-law context . . .

Under the common law, [I]n order to establish that the

defendants' conduct was wanton, reckless, willful,

intentional and malicious, the plaintiff must prove, on

the part of the defendants, the existence of a state of

consciousness with reference to the consequences of

one's acts . . . [Such conduct] is more than negligence,

more than gross negligence . . . [I]n order to infer it,

there must be somethingmore than a failure to exercise

a reasonable degree of watchfulness to avoid danger to

others or to take reasonable precautions to avoid injury

to them . . . It is such conduct as indicates a reckless

disregard of the just rights or safety of others or of the

consequences of the action . . . [In sum, such] conduct

tends to take on the aspect of highly unreasonable

conduct, involving an extreme departure from ordinary

care, in a situation where a high degree of danger is

apparent." (Citation omitted; internal quotation marks

omitted.) Id., 324.

Merely labeling alleged conduct as wanton, reckless or

malicious is not sufficient. "[I]n order to overcome

sovereign immunity, the plaintiffs must do more than

allege that [*30] the defendants' conduct was in excess

of their statutory authority; they also must allege or

otherwise establish facts that reasonably support those

allegations."Shay v. Rossi, 253Conn. 134, 174-75, 749

A.2d 1147 (2000), overruled on other grounds by Miller

v. Egan, supra, 265 Conn. 325, and C.R. Klewin North-

east, LLC v. Fleming, 284 Conn. 250, 932 A.2d 1053

(2007).

In the present case, the court cannot and does not find

that the conduct alleged by the defendants rises to the

level of wanton, reckless or malicious, as defined by our

common law jurisprudence. Both defendants allegedly

made statements to police, investigators and

supervisors, according to the plaintiff, whichwere untrue

and known to be untrue at the time theyweremade. The

plaintiff's complaint also alleges, with respect to these

allegations, that the prosecuting authority and a superior
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court judge found probable cause that the plaintiff had

engaged in some criminally proscribed conduct. The

court finds as to these actions that the plaintiff has not

alleged or established sufficient facts which corroborate

his claims of wanton, reckless or malicious conduct.

The court further finds that the actions of O'Garro in

delaying issuance of the execution and filing a formal

complaint against the plaintiff for unauthorized practice

of law also do not rise to the level of highly unreasonable

[*31] conduct involving an extreme departure from

ordinary care. The court therefore finds that statutory

immunity bars all of the plaintiff's claims againstO'Garro.

E

Qualified Immunity

The defendants have also asserted that the plaintiff's

causes of action against them in this action are barred

by the doctrine of federal qualified immunity. "The

doctrine of qualified immunity protects government

officials from liability for damages insofar as their

conduct does not violate clearly established statutory or

constitutional rights of which a reasonable personwould

have known." (Internal quotation marks omitted.) Pear-

son v. Callahan, supra, 555 U.S. 231. "Qualified

immunity balances two important interests—the need

to hold public officials accountable when they exercise

power irresponsibly and the need to shield public

officials from harassment, distraction, and liability when

they perform their duties reasonably. The protection of

qualified immunity applies regardless of whether the

government official's error is a mistake of law, or a

mistake of fact or a mistake based on mixed questions

of law and fact." (Internal quotation marks omitted.) Id.

The United States Supreme Court has developed a

"two-step sequence for resolving government [*32]

officials' qualified immunity claims. First, a court must

decide whether the facts that a plaintiff has alleged . . .

or shown . . . make out a violation of a constitutional

right . . . Second, if the plaintiff has satisfied this first

step, the court must decide whether the right at issue

was 'clearly established' at the time of the defendant's

alleged misconduct . . . Qualified immunity is applicable

unless the official's conduct violated a clearly

established right." (Citations omitted.) Id., 232. Courts

have discretion to decide which prong of the

qualified-immunity analysis to address first. Id., 236.

Despite the plaintiff's insistence at oral argument that

the court consider the defendants' malicious intent in

deciding the motion to dismiss, the official's intent is not

relevant to the inquiry; "an allegation of malice is not

sufficient to defeat [qualified] immunity if the defendant

acted in an objectively reasonable manner." Malley v.

Briggs, 475 U.S. 335, 341, 106 S.Ct. 1092, 89 L.Ed.2d

271 (1986). The court agrees with the defendants that

the proper legal standard to apply to their actions is the

standard of objective reasonableness set forth by the

United States Supreme Court in Graham v. Connor,

490 U.S. 386, 109 S.Ct. 1865, 104 L.Ed.2d 443 (1985).

In Graham the court provided an objective test for

reasonableness: "the question [*33] is whether the

officer's actions are 'objectively reasonable' in light of

the facts and circumstances confronting them, without

regard to their underlying intent or motivation . . . An

officer's evil intentions will not make a Fourth

Amendment violation out of an objectively reasonable

use of force; nor will an officer's good intentions make

an objectively unreasonable use of force constitutional."

Id., 397; See also Ricketts v. Hartford, 74 F.3d 1397,

1406 (2d Cir.), cert. denied, 519 U.S. 815, 117 S. Ct. 65,

136 L. Ed. 2d 26 (1996) (exclusion of evidence of

officer's use of force against a third party to show intent

was proper, where defendants did not raise defense of

mistake; under Graham, officer's intent is irrelevant).

In the present case the plaintiff alleges: (1) that each

defendant made defamatory and untrue statements

about him to police officers, investigators and

supervisors about his conduct at the courthouse; (2)

that O'Garro abused his official position by delaying

issuance of an execution of judgment in a case in which

he acted as an assistant and not as an attorney and by

precipitously filing a formal complaint against him for

filing an appearance without a juris number; and (3) that

Semexant-Coffy made defamatory and untrue

statements about him to persons other than police

officers, investigators [*34] and judicial department

supervisors.

The court cannot find on these facts that the defendants

violated a statutory or constitutional right of the plaintiff

so clearly established that any reasonable official would

know that the conduct was unlawful. The plaintiff cites

no authority that the defendants' actions violated a

clearly established right, and "where no controlling

authority specifically prohibits a defendant's conduct . .

. the law cannot be said to be clearly established."

Morgan v. Swanson, 659 F.3d 359, 372 (5th Cir. 2011),

cert. denied, 132 S. Ct. 2740, 183 L. Ed. 2d 614 (2012)

(en banc). Except with respect to statements allegedly

made by Semexant-Coffy to persons other than police
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officers, investigators and her supervisors, the court

finds: (1) that both O'Garro and Semexant-Coffy acted

objectively, reasonably and within the scope of their

assigned responsibilities when reporting to police and

other officials what they believed to be the plaintiff's

criminal actions inside the courthouse; (2) that O'Garro

acted within the scope of his assigned responsibilities

and objectively reasonably when processing the

execution for the plaintiff's uncle's summary process

case; and (3) when he filed a formal complaint for what

he reasonably believed was the unauthorized [*35]

practice of law. The court can and does take judicial

notice of the fact that housing court clerks routinely

deny issuing executions of judgment "over the counter"

when presented with a claim of noncompliance with a

stipulated judgment. This is a customary, lawful and

discretionary exercise of the clerk's responsibilities

intended to reduce the very real possibility of wrongful

evictions that might occur if all formalities are not

carefully reviewed and followed.

With respect to O'Garro's filing of the formal grievance,

the court finds that this was also a lawful and

discretionary exercise of his responsibilities as a clerk.

In all three instances, therefore, the court finds that both

defendants were acting at all times in the course of their

official duties, and are therefore protected from the

plaintiff's actions for monetary damages by qualified

immunity, including, the plaintiff's claims pursuant to 42

U.S.C. §1983.

III

CONCLUSION

For the reasons set forth above defendants' Motion to

Dismiss, No. 111.00, is granted as to Counts One,

Three, Four, Five, Six, Seven, Eight, Nine, Ten, Twelve,

Thirteen, Fourteen and Fifteen of the plaintiff's amended

complaint. The defendants' motion to dismiss is also

[*36] granted as to Counts Two and Eleven as to all

statements made by Semexant-Coffy except as to

statements allegedly made by her outside the scope of

her official duties to persons other than police officers,

investigators and judicial department supervisors.3

By the Court

Anthony D. Truglia, Jr., J.

3 The defendants have also moved to dismiss plaintiff's amended complaint for his failure to supply a proper recognizance in

accordance with Practice Book §§8-3, et seq. The court notes that the plaintiff filed a satisfactory bond for costs on July 14,

2014, and therefore denies the motion to dismiss on this ground.
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Case Summary

Procedural Posture

In a public nuisance claim, plaintiffs, a city and a county,

in an effort to stem the rising tide of gun violence and to

recoup some of the expenses that flowed from gun

crimes sued defendant companies, manufacturers,

distributors, and dealers of handguns. The trial court

granted the companies' motion to dismiss for failure to

state a public nuisance claim. The Illinois appellate

court reversed the trial court's judgment. The companies

appealed.

Overview

The city's and county's theory was that the companies'

conduct in designing, manufacturing, distributing, and

selling certain handguns was done with the knowledge

that a significant number of the guns would ultimately

find their way into an illegal secondary gun market and

then into hands of persons who could not legally

possess those guns within the city. The supreme court

concluded that the city and county did not state a claim

for public nuisance as they did not show that a public

right had been infringed. Even assuming that a public

right had been infringed, their assertions of negligent

conduct were not supported by any recognized duty on

the part of the manufacturers and distributors and their

allegations of intentional conduct were insufficient for

public nuisance liability as a matter of law. In addition,

proximate cause could not be established as to the

dealers because the claimed harm was the aggregate

result of numerous unforeseeable intervening criminal

acts by third parties not under the companies' control.

Finally, the supreme court held that the city's and

county's action for damages was barred by the

Moorman doctrine and themunicipal cost recovery rule.

Outcome

The supreme court reversed the appellate court's

judgment and affirmed the trial court's judgment

dismissing the city's and county's public nuisance claim.
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Opinion

[*355] [**1105] JUSTICE GARMAN delivered the

opinion of the court:

The tragic personal consequences of gun violence are

inestimable. The burdens imposed upon society as a

whole in the costs of law enforcement and medical

services are immense. In the present case, the City of

Chicago and Cook County, in an effort to stem the rising

tide of gun violence and to recoup some of the expenses

that flow from gun crimes, have sued 18manufacturers,

4 distributors, and 11 dealers of handguns that have

been [*356] illegally possessed and used in the city. For

various reasons, 13 manufacturers, 2 distributors, and

8 dealers remain as defendants in this case. The theory

of liability is public [**1106] nuisance. The relief sought

by the City includes compensation for the costs of

emergency medical services, law enforcement efforts,

the prosecution of violations [***2] of gun control

ordinances, and other related expenses. The County

seeks compensation for the costs of treatment of victims

of gun violence and the costs of prosecutions for criminal

use of firearms, including the expenses associated with

providing defense counsel to those accused of gun

crimes. Both plaintiffs seek punitive damages and

permanent injunctive relief to abate the alleged public

nuisance.

In the circuit court of Cook County, defendants sought

dismissal of the lawsuit under section 2-615 of the Code

of Civil Procedure (Code) (735 ILCS 5/2-615 (West

2000)), on the basis that plaintiffs failed to state a cause

of action for public nuisance. The circuit court granted

the motion to dismiss.

The appellate court, construing the facts in a light most

favorable to the plaintiffs, found that based on the

specific acts alleged in the complaint, plaintiffs had

sufficiently stated a cause of action for public nuisance

against all three classes of defendants, reversed the

trial court, and remanded for further proceedings. 337

Ill. App. 3d 1, 18, 785 N.E.2d 16, 271 Ill. Dec. 365.

We granted defendants' petitions for leave to appeal

pursuant to Rule 315(a) (177 Ill. 2d R. 315(a)). [***3]

Pursuant to Supreme Court Rule 345 (155 Ill. 2d R.

345), we have permitted the National Association of

Manufacturers and the Product Liability Advisory

Council to file briefs amici curiae on behalf of the

defendants. We have also permitted the Attorney

General of the State of Illinois and the National League

of Cities, along with the U.S. Conference of Mayors and

the International Municipal Lawyers [*357] Association,

to file briefs amici curiae on behalf of the plaintiffs.

I. BACKGROUND

Plaintiffs filed this suit in November 1998 and their first

amended complaint in April 1999. On February 10,

2000, the trial court granted defendants' motion to

dismiss with respect to count II, negligent entrustment,

and reserved ruling on count I, public nuisance. In

March 2000, plaintiffs were permitted to file a second

amended complaint. On September 15, 2000, the trial

court granted defendants'motion to dismiss both counts,

with prejudice. On appeal, plaintiffs raised only the

dismissal of the public nuisance count of the second

amended complaint.

All of the defendants-manufacturers, distributors, and

dealers-are federally licensed to engage in their

respective businesses. None of the manufacturer [***4]

defendants have their principal places of business in

Illinois. Several are incorporated in other states for the

purpose of importing firearms manufactured abroad.

Only one of the distributor defendants is based in Illinois.

The dealer defendants are located in Illinois, but outside

the city of Chicago.

In the second amended complaint, plaintiffs offer

dramatic statistics, both for the city and the nation,

regarding the number of homicides and other crimes

involving handguns. Relying on these statistics, they

assert that the "widespread availability and use of

firearms is a national problem." They claim, further, that

"absent effective enforcement and prosecution of gun

control laws, firearms are readily available to anyone

who wishes to use them." The ready availability of guns

also contributes to suicides and accidental shootings,

particularly of children. These dangers, according to the

plaintiffs, "were [**1107] long ago, are today, and will

continue to be specifically known to defendants."

[*358] Plaintiffs also cite provisions of the city's

Municipal Code that place strict requirements and

prohibitions on the possession, use, and transfer of

firearms in Chicago and assert that such ordinances

[***5] can be effective only if the "residents of the

jurisdiction imposing the restriction cannot legally

purchase those firearms elsewhere and bring them

back into the jurisdiction." The State of Illinois also

regulates the possession, use, and transfer of firearms.
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However, according to the complaint, "data from

recovered firearms and the undercover work of the

Chicago Police Department reflect numerous and

systematic violations" of these ordinances and statutes.

Despite strict gun control laws intended to protect the

citizens of Chicago, there are "thousands of illegal

firearms" in the city and more are brought into the city

every year. Thus, plaintiffs assert, the "existence of

illegal firearms in the City of Chicago constitutes a

public nuisance because it violates ordinances and

laws designed to protect the public from a threat to its

health, welfare and safety," and because the existence

of readily available firearms "creates an unreasonable

and significant interference" with public safety.

The second amended complaint further alleges that all

three categories of defendants are put on notice of the

"crime-facilitating consequences of their conduct," by

virtue of the process used [***6] by the United States

Bureau of Alcohol Tobacco and Firearms (ATF) to trace

firearms recovered by federal, state, and local law

enforcement agencies. According to the complaint,

defendants "know that only firearms that have been

used in connection with crimes can be the subject of

traces." On the basis of trace data fromMarch 26, 1988,

to December 31, 1998, involving 858,902 guns traced

nationwide, 20 of the 22 manufacturer defendants

"account for approximately 48.3% of those crime guns,

even though they comprise only 2.8% of the 716

manufacturers [*359] listed in the national trace

database." The data provided, however, do not reveal

the market shares of these manufacturers.

With regard to gun dealers, plaintiffs offer more recent

data from the ATF revealing that 1.2% of dealers

nationwide account for 57%of traced firearms. Plaintiffs

also rely on a congressional study of ATF data released

in December 1999, which found that "an extraordinary

proportion of crime guns bought from 'high crime' gun

dealers were probably straw purchased" and that

"one-third of these crime guns were recovered in

connection with a crime within just one year of its

purchase, and half were traced to crimes within [***7]

two years of their purchase."

Plaintiffs' specific allegation against the named dealer

defendants is that they "sell firearms even when they

know or should know that the firearms will be used or

possessed illegally in Chicago." This allegation is

supported by assertions that dealers know some of

their customers are residents of Chicago and that it is

illegal for those customers to use or possess these

weapons in the city; that dealers make sales even when

thewords or behavior of the buyers indicate an intention

to use the weapon illegally; that dealers sell handguns

designed to be carried as concealed weapons, even

though state law prohibits the carrying of concealed

weapons; and that dealers make multiple sales to

individuals whom they know or should know intend to

resell the guns in the city. The second amended

complaint identifies the dealer defendants as part of a

"core group of irresponsible dealers" who attract the

business of gunrunners and other criminals, as reflected

by ATF trace data. The complaint also includes factual

assertions [**1108] regarding numerous undercover

"sting" operations carried out by police officers at the

various dealer defendants' stores. Plaintiffs further [***8]

assert that the dealers' practices "have caused a large

undergroundmarket for illegal firearms to flourish [*360]

in the City of Chicago," and that they "know that many of

the firearms they sell are used or possessed illegally,

and put into the underground market." Finally, the

complaint states that the dealers' "actions and omissions

in selling firearms to Chicago residents that are illegal in

the City of Chicago unreasonably facilitate violations of

City ordinances, and contribute to physical harm, fear

and inconvenience to Chicago residents, and are

injurious to the public health and safety of Chicago

residents."

With regard to the defendant manufacturers and

distributors, the second amended complaint alleges

that they produce and distribute firearms that are

regularly recovered by the Chicago police department.

For each of themanufacturer defendants, the complaint

lists the total number of firearms recovered by the police

department from 1992 until the date of the filing of the

complaint.

The tracing data offered by plaintiffs also contain a "time

to crime" measurement, which reflects the number of

days between the initial sale of a traced gun and its use

in a crime.According to [***9] the complaint, themedian

"time to crime" for guns traced to distributor defendants

is 834 days, while the median "time to crime" for guns

traced to nondefendant distributors is 1,386 days.

In addition, the second amended complaint alleges that

the defendantmanufacturers and distributors knowingly

oversupply or "saturate the market" with their products

in areas where gun-control laws are less restrictive,

knowing that persons will illegally bring them into

jurisdictions where they are illegal and then possess or

illegally resell them. Further, the complaint alleges that
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these defendants do not discourage the dealer

defendants fromselling their firearms irresponsibly, even

though they are on notice as a result of the ATF traces

that certain dealers are "responsible for a vastly

disproportionate number" of the traced weapons. The

defendant [*361] manufacturers and distributors "know

that there is an absence of meaningful regulations of

dealers" and know that "almost anyone can become a

federally licensed firearms dealer." Despite this

knowledge, these defendants "fail to supervise, regulate

or set standards for dealers' conduct, instead relying on

themere fact that the dealers are licensed [***10] by the

federal government."

Finally, plaintiffs allege that themanufacturer defendants

design and market their products to appeal to those

who intend to use them for criminal purposes.

Specifically, features such as ease of concealment,

resistance to fingerprints, and the ability to fire many

rounds from a single ammunition clip make certain

firearms particularly attractive to criminals. These types

of weapons, according to the complaint, "serve no

legitimate sport or hunting purpose and are designed to

appeal to criminals who wish to be better armed than

other criminals or law enforcement officers." The

complaint identifies individual models manufactured by

each of the manufacturer defendants as evidence of

this marketing strategy, which "intentionally and

recklessly causes thousands of illegal firearms to end

up in Chicago."

Based on these allegations, the second amended

complaint states in "Count I: Public Nuisance" that the

residents of Chicago "have a common right to be free

from conduct that creates an unreasonable jeopardy to

the public's health, welfare and safety, and to be free

from conduct that [**1109] creates a disturbance and

unreasonable apprehension of danger to person and

[***11] property." The defendants' conduct of

"intentionally and recklessly" designing, marketing,

distributing, and selling firearms that they "should know"

will be taken to Chicago causes "thousands of firearms

to be possessed and used in Chicago illegally" and

causes "a significant and unreasonable interference"

with the rights of the [*362] public. Further, the complaint

alleges that the conduct is of a continuing nature and

has created an on-going nuisance.

The complaint also alleges that defendants "owe a duty

of care to the City of Chicago and its residents and the

County of Cook and its residents living within Chicago

to exercise reasonable care to prevent their firearms

from ending up in the hands of persons who use and

possess them illegally" in the city. In addition to this

allegation, which sounds in negligence, the complaint

alleges that defendants' conduct is "outrageous" and is

"committed with a reckless and wanton indifference to

the rights and safety of others."

With regard to the remedy sought, the complaint states

that the defendants' conduct causes increased

expenditures by the city and county that should be

compensated bymoney damages. In addition, because

money damages "will [***12] not adequately

compensate" plaintiffs for the harm suffered, they do

not have an adequate remedy at law. Injunctive relief is

proper, plaintiffs claim, because they and the residents

of the city will continue to suffer irreparable harm in the

absence of an injunction.

In sum, plaintiffs' theory is that the defendants' conduct

in designing, manufacturing, distributing, and selling

certainmodels of handguns is donewith the knowledge,

if not the intent, that a significant number of the guns will

ultimately find their way into an illegal secondary gun

market and then into hands of persons who cannot

legally possess those guns within the city of Chicago.

Further, the plaintiffs allege that this conduct is

unreasonable, even if it may be generally in compliance

with applicable state and federal laws governing the

sale of firearms, because the presence and use of

these guns by the people who possess them illegally,

with the substantial participation of the defendants,

violates the [*363] right of the general public to be free

from the threat of gun violence and from jeopardy to

health and safety. Finally, plaintiffs allege that the

defendants' unreasonable conduct is the proximate

cause of a [***13] substantial interference with the

ability of Chicago residents to live in the city without

fear, inconvenience, or undue risk of physical injury,

and of the resulting demand on the plaintiffs' limited

resources.

II. ISSUES PRESENTED

Before this court, the manufacturer defendants argue

that the trial court properly dismissed the second

amended complaint because: (1) plaintiffs' complaint

alleges conclusions, not specific underlying facts, and

thus does not conform to the fact-pleading standard; (2)

the lawful sale of a nondefective product cannot, as a

matter of law, constitute a public nuisance; (3) their

conduct is so remote from the alleged injury that, as a

matter of law, the plaintiffs cannot establish proximate
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cause; (4) they are not liable under public nuisance law

for a situation over which they have no control,

specifically, the criminal acts of others after the firearms

have left their possession; (5) plaintiffs are barred from

any recovery of damages in this case based on the

economic loss doctrine and the doctrine prohibiting a

municipality from recovering the expenses of local

governmental services from alleged tortfeasors in the

absence [**1110] of statutory authority; and (6) [***14]

the state and federal constitutions forbid the imposition

of civil liability for the purpose of regulating extraterritorial

commercial conduct.

The distributor defendants adopt these arguments and,

with respect to (4) above, make the related argument

that the claim against them sounds in negligent

entrustment, not public nuisance, and because they

provide firearms only to licensed dealers, not to

individual consumers, they cannot be held liable for the

actions of the ultimate purchaser based on negligent

entrustment.

[*364] The dealer defendants make the additional

argument, related to (2) above, that their practices

cannot be deemed unreasonable if they are in

compliance with all applicable state and federal

regulations.

III. ANALYSIS

A motion to dismiss under section 2-615 of the Code

(735 ILCS 5/2-615 (West 2000)) challenges the legal

sufficiency of the complaint by alleging defects on its

face.We, therefore, review de novo an order granting or

denying a section 2-615 motion.Wakulich v. Mraz, 203

Ill. 2d 223, 228, 785 N.E.2d 843, 271 Ill. Dec. 649

(2003). In reviewing the sufficiency of a complaint, we

accept as true all well-pleaded facts and all [***15]

reasonable inferences that may be drawn from those

facts. Jarvis v. South Oak Dodge, Inc., 201 Ill. 2d 81, 86,

773N.E.2d 641, 265 Ill. Dec. 877 (2002). In addition, we

construe the allegations in the complaint in the light

most favorable to the plaintiff. Wakulich, 203 Ill. 2d at

228. When the plaintiff's theory of liability is public

nuisance, the pleading requirements are not exacting

because the "concept of common law public nuisance

*** eludes precise definition."City of Chicago v. Festival

Theatre Corp., 91 Ill. 2d 295, 306, 438 N.E.2d 159, 63

Ill. Dec. 421 (1982). The existence of a nuisance "

'depends on the peculiar facts presented by each case.'

" Donaldson v. Central Illinois Public Service Co., 199

Ill. 2d 63, 101, 767 N.E.2d 314, 262 Ill. Dec. 854 (2002),

quoting City of Chicago v. Commonwealth Edison Co.,

24 Ill. App. 3d 624, 631-32, 321 N.E.2d 412 (1974).

A. The Common Law of Public Nuisance

Because the concept "eludes precise definition," public

nuisance has been " 'negatively defined' " by

distinguishing it fromother tort actions, such as trespass.

Festival Theatre, 91 Ill. 2d at 306, quoting O. Reynolds,

Public Nuisance: [***16] A Crime in Tort Law, 31 Okla.

L. Rev. 318, 318 (1978). As one learned treatise notes:

"There is perhaps no more impenetrable jungle in

the entire law than that which surrounds the word

'nuisance.' [*365] It has meant all things to all

people, and has been applied indiscriminately to

everything from an alarming advertisement to a

cockroach baked in a pie. There is general

agreement that it is incapable of any exact or

comprehensive definition." W. Keeton, Prosser &

Keeton on Torts § 86, at 616 (5th ed. 1984).

It is well settled, however, that public nuisance

encompasses:

"that class of wrongs that arise from the

unreasonable, unwarrantable or unlawful use by a

person of his own property, real or personal, or from

his own improper, indecent or unlawful personal

conduct, working an obstruction of, or injury to, a

right of another or of the public. *** It is a part of the

great social compact to which every person is a

party, a fundamental and essential principle in every

civilized community, that every person yields a

portion of his [**1111] right of absolute dominion

***." H. Wood, A Practical Treatise on the Law of

Nuisances § 1, at 1-3 (3d ed. 1893).

The promulgation [***17] of the Restatement of Torts in

1939 was the first "significant attempt to determine

some limits to the types of tort liability" associated with

nuisance. W. Keeton, Prosser & Keeton on Torts § 86,

at 617 (5th ed. 1984). Two lines of development in the

case law were noted, one "narrowly restricted to the

invasion of interests in the use or enjoyment of land,"

which has come to be known as private nuisance; the

other "extending to virtually any form of annoyance or

inconvenience interfering with common public rights,"

which is known as public nuisance. W. Keeton, Prosser

& Keeton on Torts § 86, at 618 (5th ed. 1984). While

private nuisance is "a civil wrong, based on a

disturbance of rights in land," public nuisance is "a

Page 6 of 33
213 Ill. 2d 351, *363; 821 N.E.2d 1099, **1109; 2004 Ill. LEXIS 1665, ***13

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C66-0V41-6YS3-D0WH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5C66-0V41-6YS3-D0WH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:47W0-WX20-0039-41KN-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:47W0-WX20-0039-41KN-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:47W0-WX20-0039-41KN-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:464K-F9C0-0039-43TW-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:464K-F9C0-0039-43TW-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:47W0-WX20-0039-41KN-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:47W0-WX20-0039-41KN-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-3G10-0054-H1B4-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-3G10-0054-H1B4-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-3G10-0054-H1B4-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4575-3JT0-0039-40DG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4575-3JT0-0039-40DG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-43H0-003C-44C3-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-43H0-003C-44C3-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-3G10-0054-H1B4-00000-00&context=1000516


species of catch-all criminal offense, consisting of an

interference with the rights of the community at large."

W. Keeton, Prosser & Keeton on Torts § 86, at 618 (5th

ed. 1984).

The Restatement definitions of public and private

nuisance are consistent with Illinois law. See Wheat v.

[*366] Freeman Coal Mining Corp., 23 Ill. App. 3d 14,

18, 319 N.E.2d 290 (1974) (citing Illinois cases from

1901 to support conclusion that Illinois courts have

adopted theRestatement definition [***18] of nuisance);

Gilmore v. Stanmar, Inc., 261 Ill. App. 3d 651, 660, 633

N.E.2d 985, 199 Ill. Dec. 189 (1994) (summarizing

cases). See alsoDonaldson, 199 Ill. 2d at 101 (adopting

language contained in the then-draft of section 821B of

the Restatement (Second) of Torts), quoting Common-

wealth Edison, 24 Ill. App. 3d at 631.

With regard to public nuisance, section 821B of the

Restatement (Second) of Torts states: "(1) A public

nuisance is an unreasonable interference with a right

common to the general public." Restatement (Second)

of Torts § 821B (1979). Thus, it is generally recognized

that:

"A public nuisance, unlike a private nuisance, does

not necessarily involve an interference with the use

and enjoyment of land, or an invasion of another's

interest in the private use and enjoyment of land,

but encompasses any unreasonable interference

with a right common to the general public. Thus, an

action for public nuisance may lie even though

neither the plaintiff nor the defendant acts in the

exercise of private property rights." 58 Am. Jur. 2d

Nuisances § 31 [***19] , at 592 (2002).

See also Festival Theatre, 91 Ill. 2d at 313-15 (equitable

jurisdiction to abate public nuisances exists even where

such is not conferred by statute, offender is amenable

to criminal law, and no property right is involved).

We therefore reject plaintiffs' argument that their claim

"squarely attacks the manner in which the defendants

use their property, namely, the way in which they sell

firearms from their various plants, offices, and stores."

The mere fact that defendants' conduct in their plants,

offices, and stores puts guns into the stream of

commerce does not state a claim for public nuisance

based on their use of land. It is the presence and use of

the guns within the city of Chicago that constitutes the

alleged nuisance, not the activities at the defendants'

various places of business. However, because it is clear

[*367] that neither the use or misuse of land nor the

invasion of property rights of another is required for a

public nuisance to be found, plaintiffs' theory of liability

is not absolutely foreclosed by the existing common law

of public nuisance. We, therefore, proceed to consider

the legal adequacy of the second [**1112] amended

complaint [***20] and to address the issues raised by

defendants.

B. Pleading Requirements

The manufacturer defendants argue that the appellate

court, relying on the proposition that the pleading

requirements in an action for public nuisance are not

exacting, failed to hold the plaintiffs to the fact-pleading

standard that this court has repeatedly stated is

applicable to civil cases in Illinois. See, e.g., Weiss v.

Waterhouse Securities, Inc., 208 Ill. 2d 439, 451, 804

N.E.2d 536, 281 Ill. Dec. 571 (2004) (noting that this

court has stated "time and again" that Illinois is a

fact-pleading jurisdiction). Specifically, these defendants

claim that the only factual allegation made regarding

their conduct is that they lawfully sell firearms to licensed

distributors. In addition, they assert that the complaint

offers no facts to support its conclusory allegations

regarding their knowledge and intent. They contend

that the complaint fails to plead factual allegations

sufficient to state a claim as to any of the individual

manufacturer defendants. In their reply brief, the

distributor defendants adopt these arguments.

Further, these defendants suggest that the appellate

court improperly relied upon [***21] the decision of the

Supreme Court of Ohio in City of Cincinnati v. Beretta

U.S.A. Corp., 95 Ohio St. 3d 416, 2002 Ohio 2480, 768

N.E.2d 1136 (2002), when it found the Ohio court's

decision to be "an analogous and instructive case that

permits this type of lawsuit to go beyond the pleading

stage." 337 Ill. App. 3d at 16. Ohio is a notice-pleading

state and, under the notice-pleading standard, a plaintiff

is not required to plead operative facts with particularity.

City of Cincinnati, 95 Ohio St. 3d [*368] at 423-24, 768

N.E.2d at 1146. Rather, the complaint need only contain

a short and plain statement of the claim which shows

that the plaintiff is entitled to relief. If there is any set of

facts consistent with the plaintiff's complaint that would

allow recovery, the court in a notice-pleading jurisdiction

may not grant a defendant's motion to dismiss on the

pleadings. City of Cincinnati, 95 Ohio St. 3d at 424, 768

N.E.2d at 1146.

When looking to cases from other jurisdictions to

determine whether the complaint should be dismissed
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on the pleadings, a court must keep in mind that

pleading standards vary. Fact pleading imposes a

heavier burden [***22] on the plaintiff, so that a complaint

that would survive a motion to dismiss in a

notice-pleading jurisdiction might not do so in a

fact-pleading jurisdiction. See, e.g., People ex rel. Ma-

digan v. Tang, 346 Ill. App. 3d 277, 286, 805N.E.2d 243,

281 Ill. Dec. 875 (2004) (noting that in action to hold

corporate officer personally liable for public nuisance,

the burden of pleading facts may be "heavier" than the

burden on the plaintiffs in the cited cases from other

jurisdictions).

Under our fact-pleading standard, the plaintiff must

allege facts sufficient to bring a claim within a legally

recognized cause of action. Vernon v. Schuster, 179 Ill.

2d 338, 344, 688 N.E.2d 1172, 228 Ill. Dec. 195 (1997).

"The requirement that a complaint set forth facts

necessary for recovery under the theory asserted is not

satisfied, in the absence of the necessary allegations,

by the general policy favoring the liberal construction of

pleadings." Teter v. Clemens, 112 Ill. 2d 252, 256-57,

492 N.E.2d 1340, 97 Ill. Dec. 467 (1986). Thus, in

considering a motion to dismiss, a court must disregard

the conclusions that are pleaded and look only to

well-pleaded facts to determine whether they are

sufficient [***23] to state a cause of action against the

defendant. If not, the motion must be granted,

"regardless of how many conclusions the count may

contain [**1113] and regardless of whether or not they

inform the defendant in a general way of the nature of

the claim [*369] against him." Knox College v. Celotex

Corp., 88 Ill. 2d 407, 426, 430 N.E.2d 976, 58 Ill. Dec.

725 (1981).

However, despite the requirement that the complaint

must contain allegations of fact bringing the case within

the cause of action, "the plaintiff is not required to set

out evidence; only the ultimate facts to be proved should

be alleged, not the evidentiary facts tending to prove

such ultimate facts." Chandler v. Illinois Central R.R.

Co., 207 Ill. 2d 331, 348, 798 N.E.2d 724, 278 Ill. Dec.

340 (2003). Plaintiffs contend that they have set out

such ultimate facts and suggest that if they are permitted

to conduct discovery, additional supporting facts will

come to light. Plaintiffs rely heavily on the facts

underlying the trace data and the "time to crime"

statistics which, they claim, point to these defendants

as contributing to the problem of illegal guns to a degree

that is not merely a function of their sales volume.

A sufficient [***24] pleading in a public nuisance cause

of action will allege a right common to the general

public, the transgression of that right by the defendant,

and resulting injury. Feder v. Perry Coal Co., 279 Ill.

App. 314, 318 (1935). To bemore precise, factsmust be

alleged in support of four distinct elements of a public

nuisance claim: the existence of a public right, a

substantial and unreasonable interference with that

right by the defendant, proximate cause, and injury.

A close examination of the second amended complaint

reveals that factual allegations are sparse, particularly

with respect to the individual manufacturer and

distributor defendants. We note, however, that factual

allegations with regard to the individual dealer

defendants are somewhat more detailed. Although we

have reservations regarding the adequacy of the second

amended complaint under our fact-pleading standard,

we decline to dispose of this case on a procedural

issue. The questions of law raised by this appeal are of

great importance, have been [*370] fully briefed and

argued, and provide a substantive basis for resolving

this case.

Turning to these substantive issues, we consider each

of the required elements [***25] of the public nuisance

cause of action in turn, beginning with the existence of

a public right. Under the heading of "Unreasonable

Interference," we consider the argument that the lawful

sale of a nondefective product cannot, as a matter of

law, constitute a public nuisance and the related

argument that defendants' compliance with applicable

state and federal laws precludes liability for public

nuisance. Under heading of "Proximate Cause," we

address the argument that defendants may not be held

liable in public nuisance when they have no control over

the instrumentality at the time the alleged harm results

from the criminal acts of third parties, as well as the

argument that their conduct is too remote from the

alleged injury for liability to attach. After addressing

each of the elements of the claim, we consider the

remedial issues raised by the defendants.

We now turn to our examination of the elements of the

public nuisance cause of action to determine whether

plaintiffs have stated a cause of action in which, if they

were to prevail, the remedies they seek might be

available.

C. Public Right

A public nuisance has been defined as " 'the doing of or

the failure to do something [***26] that injuriously affects

the safety, health or morals of the public, or works some
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substantial annoyance, inconvenience or injury to the

public.' " Village of Wilsonville v. SCA Services, Inc., 86

Ill. 2d 1, 21-22, [**1114] 426 N.E.2d 824, 55 Ill. Dec. 499

(1981), quoting W. Prosser, Torts § 88, at 583 n.29 (4th

ed. 1971). Thus, the first element that must be alleged

to state a claim for public nuisance is the existence of a

right common to the general public. Such rights include

the rights of public health, public safety, public [*371]

peace, public comfort, and public convenience. Re-

statement (Second) of Torts § 821B(2)(a) (1979).

In the second amended complaint, plaintiffs allege that

the residents of Chicago have "a common right to be

free from conduct that creates an unreasonable

jeopardy to the public's health, welfare and safety, and

to be free from conduct that creates a disturbance and

reasonable apprehension of danger to person and

property." (Emphasis added.) Because none of the

defendants are alleged to have engaged in any conduct

in the city of Chicago, we understand the asserted

public right to be the right to be free from unreasonable

[***27] jeopardy to health, welfare, and safety, and from

unreasonable threats of danger to person and property,

caused by the presence of illegal weapons in the city of

Chicago, allegedlymade possible by defendants' action

or inaction elsewhere.

Defendant manufacturers and distributors do not argue

that plaintiffs have failed to identify a public right affected

by the alleged nuisance. Several dealer defendants,

however, argue that plaintiffs have failed to assert a

recognized public right.

We note that although other courts have dismissed

public nuisance suits against similar groups of

defendants (see Spitzer v. Sturm, Ruger & Co., 309

A.D.2d 91, 761 N.Y.S.2d 192 (2003); Camden County

Board of Chosen Freeholders v. Beretta U.S.A. Corp.,

273 F.3d 536 (3d Cir. 2001) (applying New Jersey law);

City of Philadelphia v. Beretta U.S.A. Corp., 277 F.3d

415 (3d Cir. 2002) (applying Pennsylvania law)), no

such case has been dismissed for failure to properly

plead the existence of a public right affected by the

alleged nuisance.

Nevertheless, we question whether there is a public

right, as opposed to an individual right, to be free from

the threat [***28] of illegal conduct by others. The case

law is not helpful. Cases involving the right of public

safety have involved nuisances created by vicious dogs,

the storage [*372] of explosives, blasting, the storage

or use of fireworks, or the presence of unsafe buildings.

See, e.g., Turpen v. City of St. Francisville, 145 Ill. App.

3d 891, 495 N.E.2d 1351, 99 Ill. Dec. 616 (1986)

(dilapidated building); Village of Northbrook v. Cannon,

61 Ill. App. 3d 315, 377 N.E.2d 1208, 18 Ill. Dec. 572

(1978) (allowing dogs to run free). The right of public

peace has been disrupted by disorderly houses, unruly

taverns, and dance halls. See, e.g., City of Chicago v.

Cecola, 75 Ill. 2d 423, 389 N.E.2d 526, 27 Ill. Dec. 462

(1979) (house of prostitution); City of Chicago v. Clark,

359 Ill. 374, 194 N.E. 537 (1935) (disorderly house);

People v. Sequoia Books, Inc., 149 Ill. App. 3d 383, 500

N.E.2d 82, 102 Ill. Dec. 460 (1986) (lewd behavior in

adult bookstore); Toushin v. City of Chicago, 23 Ill. App.

3d 797, 320N.E.2d 202 (1974) (massage parlor). Public

comfort has been affected by odors, fumes, dust, and

other sources of pollution. See, e.g., Gardner v. Inter-

national Shoe Co., 319 Ill. App. 416, 49 N.E.2d 328

(1944) [***29] (odors, noises, smoke);City of Chicago v.

Latronica Asphalt & Grading, Inc., 346 Ill. App. 3d 264,

805N.E.2d 281, 281 Ill. Dec. 913 (2004) (illegal dumping

of waste); County of Cook v. Chicago Magnet Wire

Corp., 152 Ill. App. 3d 726, 504 N.E.2d 904, 105 Ill. Dec.

619 (1987) (odor). Such nuisances have affected the

public generally.

We have found no Illinois case recognizing a public

right to be free from the threat that members of the

public may [**1115] commit crimes against individuals.

Plaintiffs cite Cecola in support of their assertion that "a

violation of laws that protect public health, welfare, or

safety infringes a public right and hence may be

remedied through a nuisance action."Cecola, however,

involved an action to abate the nuisance created by the

operation of a house of prostitution. The conduct itself

was illegal; a statute specifically permitted houses of

prostitution to be enjoined as public nuisances; and the

operation of a house of prostitution was considered a

nuisance at common law. Cecola, 75 Ill. 2d at 427.

Cecola does not offer support for recognition of a public

right characterized in plaintiffs' reply brief as "the public's

right [***30] to enjoy the benefits of the laws governing

the unlawful possession and use of firearms."

[*373] "The interference with a public right is the

sine qua non of a cause of action for public

nuisance. However, not all interferences with public

rights are public nuisances. The nuisance must

affect an interest common to the general public,

must produce a common injury, or be dangerous or

injurious to the general public, or it must be harmful

to the public health, or prevent the public from a

peaceful use of their land and the public streets, or
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there must be some direct encroachment on public

property." 58 Am. Jur. 2d Nuisances § 39 (2002).

Further,

"A public right is one common to all members of the

general public. It is collective in nature and not like

the individual right that everyone has not to be

assaulted or defamed or defrauded or negligently

injured." Restatement (Second) of Torts § 821B,

Comment g, at 92 (1979).

InGanim v. Smith &Wesson Corp., 258 Conn. 313, 780

A.2d 98 (2001), the Supreme Court of Connecticut

resolved a case similar to the present case on the

threshold [***31] question of whether the plaintiff mayor

and city had standing to assert a claim of public

nuisance. Ganim, 258 Conn. at 343-44, 780 A.2d at

117. The Connecticut court also commented that:

" 'Nuisances are public where they violate public

rights, and produce a common injury, and where

they constitute an obstruction to public rights, that

is, the rights enjoyed by citizens as part of the

public. … If the annoyance is one that is common to

the public generally, then it is a public nuisance. …

The test is not the number of persons annoyed, but

the possibility of annoyance to the public by the

invasion of its rights. A public nuisance is one that

injures the citizens generally who may be so

circumstanced as to come within its influence.' "

Ganim, 258 Conn. at 369, 780 A.2d at 131-32,

quoting Higgins v. Connecticut Light & Power Co.,

129 Conn. 606, 611, 30 A.2d 388, 391 (1943).

The Connecticut court acknowledged that the definition

of a common law public nuisance might be "capacious

enough" to encompass the plaintiffs' complaint: "One

might well say that the harms alleged by the [*374]

plaintiffs to have been caused by the defendants' [***32]

conduct are harms that injure the citizens of Bridgeport

who may be so circumstanced as to come within the

influence of that conduct." Ganim, 258 Conn. at 370,

780 A.2d at 132. One might also say, however, that the

harm alleged was harm to individual members of the

public, not to the public generally.

In the second amended complaint, plaintiffs describe

the harms that they allege result from the possession

and use of illegal firearms in the city of Chicago: "a

higher level of crime, death and injuries to Chicago

citizens, a higher level of fear, discomfort and

inconvenience to the residents [**1116] of Chicago, and

increased costs to the plaintiffs to investigate and

prosecute crimes caused by the illegal possession and

use of the firearms brought into Chicago."

Leaving aside for a moment the costs incurred by

plaintiffs, which we determine, below, are not

recoverable as damages, we query whether the public

right asserted by plaintiffs is merely an assertion, on

behalf of the entire community, of the individual right not

to be assaulted. See, e.g., Restatement (Second) of

Torts § 821B, Comment g, at 92 (1979) (a public right is

[***33] "not like the individual right that everyone has

not to be assaulted").We are also reluctant to recognize

a public right so broad and undefined that the presence

of any potentially dangerous instrumentality in the

community could be deemed to threaten it.

By posing this question, we do not intend to minimize

the very real problem of violent crime and the difficult

tasks facing law enforcement and other public officials.

Nor do we intend to dismiss the concerns of citizens

who live in areas where gun crimes are particularly

frequent. Rather, we are reluctant to state that there is a

public right to be free from the threat that some

individuals may use an otherwise legal product (be it a

gun, liquor, a [*375] car, a cell phone, or some other

instrumentality) in a manner that may create a risk of

harm to another.

For example, the purchase and consumption of alcohol

by adults is legal, while driving under the influence is a

crime. If there is public right to be free from the threat

that others may use a lawful product to break the law,

that right would include the right to drive upon the

highways, free from the risk of injury posed by drunk

drivers. This public right to safe passage on the [***34]

highways would provide the basis for public nuisance

claims against brewers and distillers, distributing

companies, and proprietors of bars, taverns, liquor

stores, and restaurants with liquor licenses, all of whom

could be said to contribute to an interference with the

public right.

Similarly, cell phones, DVD players, and other lawful

products may be misused by drivers, creating a risk of

harm to others. In an increasing number of jurisdictions,

state legislatures have acted to ban the use of these

otherwise legal products while driving. A public right to

be free from the threat that other drivers may defy these

lawswould permit nuisance liability to be imposed on an

endless list of manufacturers, distributors, and retailers
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of manufactured products that are intended to be, or are

likely to be, used by drivers, distracting them and

causing injury to others.

We conclude that there is no authority for the

unprecedented expansion of the concept of public rights

to encompass the right asserted by plaintiffs. Further,

because we conclude, below, that plaintiffs' claim does

notmeet all of the required elements of a public nuisance

action, we need not decidewhether to break newground

[***35] by creating such precedent.

D. Unreasonable Interference

"Circumstances that may sustain a holding that an

interference with a public right is unreasonable include

the following:

[*376] (a) Whether the conduct involves a

significant interference with the public health, the

public safety, the public peace, the public comfort or

the public convenience, or

(b) whether the conduct is proscribed by a statute,

ordinance or administrative regulation, or

(c) whether the conduct is of a continuing nature or

has produced a permanent or long-lasting effect,

and, as the actor knows or has reason to [**1117]

know, has a significant effect upon the public right."

(Emphases added.)Restatement (Second) of Torts

§ 821B(2) (1979).

We understand plaintiffs' claim of unreasonable

interference to be based on section 821B(2)(c), because

their complaint alleges that defendants' "conduct in

designing, marketing, distributing, and selling firearms

to Chicago residents or to persons whom defendants

know will cause those firearms to end up in Chicago is

of a continuing nature." (Emphasis added.) The second

amended complaint describes the "significant effect"

[***36] of defendants' conduct as: "a higher level of

crime, death and injuries to Chicago citizens, a higher

level of fear, discomfort and inconvenience to the

residents of Chicago, and increased costs to the

plaintiffs." The complaint also avers that illegal firearms

"are used in the commission of crimes, including crimes

in which residents of Chicago are killed, maimed, or

terrorized." In addition, the complaint contains data

regarding the number of homicides, robberies, and

other crimes involving handguns, both in the city and

nationwide. Data are offered regarding the ready

availability of handguns to those who are forbidden by

law to possess them. The significance of the problem is

further demonstrated by citations to numerous state

statutes intended to curb gun violence.

Defendants assert that in more than 2,500 reported

cases in the over-100-year history of public nuisance

law in Illinois, a public nuisance has been found to exist

only when one of two circumstanceswas present: either

the [*377] defendant's conduct in creating the public

nuisance involved the defendant's use of land, or the

conduct at issue was in violation of a statute or

ordinance. Thus, they argue, even though an action

[***37] for public nuisance may lie without allegations

that the nuisance emanates from the defendants' use of

land, the law of public nuisance does not encompass

conditions that eventuate from the lawful manufacture,

distribution, and sale of a nondefective product.

Although we have not attempted to verify defendants'

claim that the body of law on this topic in state and

federal courts applying Illinois law exceeds 2,500 cases,

we have found no Illinois case inwhich a public nuisance

was found in the absence of one of these two conditions.

While no case law in this jurisdiction expressly limits

application of the doctrine of public nuisance to these

two circumstances, no case law expressly authorizes

its application in the absence of either condition. To do

so would be to expand the law of nuisance to

encompass a third circumstance-the effect of lawful

conduct that does not involve the use of land. We are

reluctant to allow such an expansion.

With this reluctance in mind, we turn to the two

arguments made by defendants challenging the

appellate court's conclusion that plaintiffs have properly

pleaded the element of unreasonable interference.

1. Lawful Sale of Nondefective Product

[***38] Defendants argue that, as a matter of law, the

lawful production and sale of a nondefective product is

per se reasonable and, thus, cannot result in liability for

creation of a public nuisance. The appellate court

responded to this argument by citing section 834 of the

Restatement: " 'One is subject to liability for a nuisance

caused by an activity, not only when he carries on the

activity but also when he participates to a substantial

extent to carrying it on.' " 337 Ill. App. 3d at 15, quoting

[*378] City of Bloomington, Indiana v. Westinghouse

Electric Corp., 891 F.2d 611, 614 n.5 (7th Cir. 1989),

citing Restatement (Second) of Torts § 834 (1979). The

appellate court also noted that a federal court deciding
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a case of first [**1118] impression under Illinois law had

previously declined to impose public nuisance liability

against a gun manufacturer in the absence of state

decisional law. 337 Ill. App. 3d at 14, citing Bubalo v.

Navegar, Inc., 1998 U.S. Dist. LEXIS 3598, No. 96-C-

3664 (N.D. Ill. March 20, 1998). Then, relying on City of

Cincinnati, the appellate court rejected defendants'

argument. The SupremeCourt of Ohio, inCity [***39] of

Cincinnati, allowed a public nuisance claim against a

similar group of defendants to stand, holding that, "under

the Restatement's broad definition, a public-nuisance

action can be maintained for injuries caused by a

product if the facts establish that the design,

manufacturing, marketing, or sale of the product

unreasonably interfere[] with a right common to the

general public."City of Cincinnati, 95Ohio St. 3d at 419,

768 N.E.2d at 1142.

Plaintiffs' novel application of the cause of action of

public nuisance renders authorities such as the

Restatement less than helpful in answering this

question. Section 834, for example, focuses primarily

on private nuisance and its common law basis tied to a

defendant's use of land and the resulting invasion a

plaintiff's property rights. The "Scope Note" preceding

section 834 states that the defendant's activity "may be

the direct cause of the invasion or it may create a

physical condition that ultimately results in the invasion."

(Emphasis added.) Restatement (Second) of Torts §

834 (1979).All of the illustrations that follow section 834

involve invasions of property rights caused [***40] by

the defendant's use of land and are clearly predicated

on a view of nuisance as a physical condition brought

about by the wrongful use of real property.

Similarly, the assertion in manufacturer defendants'

[*379] brief that a " 'product which has caused injury

cannot be classified as a nuisance to hold liable the

manufacturer or seller for the product's injurious effects'

" (quoting 63A Am. Jur. 2d Products Liability § 927, at

105 (1997)) is not entirely helpful when a public nuisance

is alleged. The cited authority also states that:

"Because a seller in a commercial transaction

relinquishes ownership and control of its products

when they are sold, it lacks the legal right to abate

whatever hazards its products may pose. Under

these circumstances, the purchaser's proper

remedies are products liability actions for

negligence or breach of warranty rather than a

nuisance action." 63AAm. Jur. 2d Products Liability

§ 927, at 106 (1997).

Clearly, this authority is considering whether the

purchaser of a product may state a nuisance claim for

injuries caused by the product. Neither [***41] the

plaintiffs in the present case, nor the citizens injured by

the firearms that have been manufactured, distributed,

and sold by the defendants, are purchasers seeking to

assert a public nuisance claim when an action for

products liability or breach of warranty would be more

appropriate.

Plaintiffs concede that their public nuisance claim, based

on the alleged effects of defendants' lawful manufacture

and sale of firearms outside the city and the county,

would extend public nuisance liability further than it has

been applied in the past. Nevertheless, they, and the

amici in support of their position, argue that extending

the doctrine of public nuisance in this manner is a

proper exercise of this court's inherent authority to

develop the common law. Further, they claim, the

legislature has expressed no intent to foreclose common

law liability for marketing, distribution, and sales

practices that create a public nuisance.

The Supreme Court of Indiana has agreed with this

approach, holding in City of Gary v. Smith & Wesson

Corp., 801 N.E.2d 1222, 1234 [**1119] (Ind. 2003), that

"a [*380] nuisance claim may be predicated on a lawful

activity conducted in such a manner that it [***42]

imposes costs on others." We do not find City of Gary

convincing, however, because the authority cited for

this statement, Yeager & Sullivan, Inc. v. O'Neill, 163

Ind. App. 466, 474-75, 324 N.E.2d 846, 852 (1975),

involved a nuisance created by the keeping of hogs, a

lawful enterprise, in a manner that invaded the rights of

others. Again, it was the manner in which the defendant

used his real property, and the effect of his conduct on

plaintiff's use and enjoyment of his real property, that

resulted in imposition of nuisance liability in Yeager &

Sullivan.

The other authorities offered by plaintiffs do not directly

address defendants' contention that plaintiffs' claim is,

in effect, a products liability claim repackaged as public

nuisance. Because a products liability claim against

onewho lawfullymanufactures and sells a nondefective

product must fail (see Riordan v. International Arma-

ment Corp., 132 Ill. App. 3d 642, 477 N.E.2d 1293, 87

Ill. Dec. 765 (1985); Linton v. Smith & Wesson, 127 Ill.

App. 3d 676, 469 N.E.2d 339, 82 Ill. Dec. 805 (1984)),

defendants urge this court to conclude that plaintiffs

have failed to state a cause of action in public nuisance

[***43] and to leave to the legislature the question of
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whether to impose additional constraints on the

marketing and sale of firearms.

Cases from other jurisdictions in which reviewing courts

have rejected public nuisance claims against the gun

industry offer more analysis of this question. In Spitzer

v. Sturm, Ruger & Co., a New York appellate court

observed:

"Giving a green light to a common-law public

nuisance cause of action todaywill, in our judgment,

likely open the courthouse doors to a flood of

limitless, similar theories of public nuisance, not

only against these defendants, but also against a

wide and varied array of other commercial and

manufacturing enterprises and activities.

All a creative mind would need to do is construct a

[*381] scenario describing a known or perceived

harm of a sort that can somehow be said to relate

back to the way a company or an industry makes,

markets, and/or sells its non-defective, lawful

product or service, and a public nuisance claim

would be conceived and a lawsuit born." Spitzer,

309 A.D.2d at 96, 761 N.Y.S.2d at 196.

Citing an earlier case rejecting a theory of negligent

marketing against a gun manufacturer, the Spitzer

[***44] court observed that " 'judicial resistance to the

expansion of duty grows out of practical concerns both

about potentially limitless liability and about the

unfairness of imposing liability for the acts of another.' "

Spitzer, 309 A.D.2d at 95-96, 761 N.Y.S.2d at 196,

quoting Hamilton v. Beretta USA Corp., 96 N.Y.2d 222,

233, 750N.E.2d 1055, 1061, 727N.Y.S.2d 7, 13 (2001).

This concern, the court, noted, "is common to both

negligent marketing and public nuisance claims."

Spitzer, 309 A.D.2d at 95-96, 761 N.Y.S.2d at 196.

Similarly, a federal court of appeals, applying New

Jersey law, concluded that:

"Whatever the precise scope of public nuisance law

in New Jersey may be, no New Jersey court has

ever allowed a public nuisance claim to proceed

against manufacturers for lawful products that are

lawfully placed in the stream of commerce. On the

contrary, the courts have enforced the boundary

between thewell-developed body of product liability

law and public nuisance law. Otherwise, if public

nuisance lawwere permitted to encompass product

liability, nuisance law 'would become amonster that

would devour in one gulp the entire [***45] law of

[**1120] tort,' [citation]. If defective products are not

a public nuisance as a matter of law, then the

non-defective, lawful products at issue in this case

cannot be a nuisance without straining the law to

absurdity."Camden County Board, 273 F.3d at 540.

In addition, a Florida appellate court affirmed the trial

court's dismissal ofMiami-DadeCounty's action against

firearms manufacturers, trade associations, and

retailers, saying:

"The County's request that the trial court use its

injunctive [*382] powers to mandate the redesign

of firearms and declare that the appellees' business

methods create a public nuisance, is an attempt to

regulate firearms and ammunition through the

medium of the judiciary." Penelas v. Arms Technol-

ogy, Inc., 778 So. 2d 1042, 1045 (Fla. App. 2001).

A Florida statute expressly reserves the field of

regulation of firearms and ammunition to the state

legislature (Fla. Stat. § 790.33 (1999)). In Illinois, cities

and counties are free to impose gun regulations within

certain limits (see 720 ILCS 5/47-5 (West 2002)).

Nevertheless, we agree with defendants that the [***46]

Florida court's observation is worthy of consideration.

Defendants' position is that the legislative and executive

branches of state and federal government are better

suited than this court to address the societal costs that

flow from the illegal use of handguns, particularly given

that the commercial activity at issue is already highly

regulated. Further, defendants argue that plaintiffs'

"frustration" at their inability to effectively regulate gun

possession in the city cannot be "alleviated through

litigation as the judiciary is not empowered to 'enact'

regulatory measures in the guise of injunctive relief.

The power to legislate belongs not to the judicial branch

of government, but to the legislative branch." Penelas,

778 So. 2d at 1045.

Our own research reveals that the Criminal Code

contains a nuisance provision listing 17 categories of

conduct or uses of land that are public nuisances. 720

ILCS 5/47-5 (West 2002). In addition, the General

Assembly has enacted numerous other statutes defining

certain conduct as constituting a public nuisance. See,

e.g., 510 ILCS 5/15(b) (West 2002) (permitting a

dangerous [***47] dog or other animal from leaving the

premises of the owner without a leash or other method

of control); 515 ILCS 5/1-215 (West 2002) (use of illegal
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fishing device); 605 ILCS 5/9-108 (West 2002) (planting

of willow trees or hedges on the margin of a highway);

620 ILCS 25/11 [*383] (West 2002) (creation of a

hazard that obstructs the airspace required for the

take-off or landing of aircraft); 625 ILCS 45/4-8 (West

2002) (use of watercraft equipped with siren or flashing

lights); 720 ILCS 5/28-2 (West 2002) (keeping a

gambling place); 720 ILCS 5/37-1 (West 2002)

(knowingly maintaining a building used in the

commission of certain enumerated criminal offenses).

As these examples well illustrate, the legislature has

the power to declare something to be a nuisance that

was not such at common law. People v. Jones, 329 Ill.

App. 503, 69 N.E.2d 522 (1946); Village of Gurnee v.

Depke, 114 Ill. App. 2d 162, 251 N.E.2d 913 (1969).

However, the codification of certain common law

nuisances in the Criminal Code and the legislative

[***48] declaration that certain other conditions

constitute nuisances does not exclude common law

nuisances not codified therein from being classed as

public nuisances. People ex rel. Dyer v. Clark, 268 Ill.

156, 108 N.E. 994 (1915). See also Gilmore, 261 Ill.

App. 3d at 661 (public nuisance statute does not

displace common law actions; [**1121] common law

right to action to abate public nuisance exists

independently of any statutory right). As this court

observed in Festival Theatre:

"Equitable jurisdiction to abate public nuisances is

said to be of 'ancient origin,' and it exists even

where not conferred by statute, where the offender

is amenable to the criminal law, and where no

property rights are involved. [Citations.] Too, in a

common law action, the extent of the concept of

public nuisance is not limited to those activities the

legislature has declared public nuisances." Festival

Theatre, 91 Ill. 2d at 303.

On the other hand:

"If a defendant's conduct in interfering with a public

right does not come within one of the traditional

categories of the common law crime of public

nuisance or is not prohibited by a legislative act, the

court [***49] is acting without an established and

recognized standard." Restatement (Second) of

Torts § 821B, Comment e, at 90 (1979).

In such cases, the Restatement warns, the analysis set

[*384] forth in sections 826 to 831 becomes more

significant. Restatement (Second) of Torts § 821B,

Comment e, at 90 (1979). These sections define factors

that should be considered by a court when determining

whether an intentional invasion of another's interest in

the use and enjoyment of land is unreasonable. Re-

statement (Second) of Torts § 826 (unreasonableness

of intentional invasion), § 827 (gravity of harm), § 828

(Utility of Conduct), §§ 829 through 831 (gravity versus

utility) (1979).

Because these factors are intended to apply to

intentional conduct affecting the use and enjoyment of

land, they are not directly applicable to the novel claim

made by plaintiffs. Thus, if we were to engage in the

balancing of harm versus utility that the plaintiffs urge,

we would be "acting without an established and

recognized standard" (Restatement (Second) of Torts §

821B, Comment e, at 90 [***50] (1979)). In addition,

although courts frequently weigh such factors in other

contexts, an analysis of the harm caused by firearms

versus their utility is better suited to legislative

fact-finding and policymaking than to judicial

assessment.

Further, despite the existence of numerous statutes

declaring various practices and conditions to constitute

public nuisances, we have no indication from the

legislature that it would be inclined to impose public

nuisance liability for the sale of a product that may be

possessed legally by some persons, in some parts of

the state. It seems that plaintiffs seek injunctive relief

from this court because relief has not been forthcoming

from theGeneralAssembly.We are reluctant to interfere

in the lawmaking process in the manner suggested by

plaintiffs, especially when the product at issue is already

so heavily regulated by both the state and federal

governments.

We, therefore, conclude that there are strong public

policy reasons to defer to the legislature in the matter of

regulating the manufacture, distribution, and sale of

firearms.

[*385] 2. Compliance with Applicable Law

Defendants argue further that their business practices

[***51] cannot be deemed unreasonable if they are in

compliance with applicable state and federal

regulations. In a related argument, defendants suggest

that because the firearms industry is highly regulated at

both the state and federal levels, judicial restraint in

further regulating their activities is advisable.

As to the argument that compliance with applicable

laws precludes a claim of common law public nuisance
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because it is, by [**1122] definition, reasonable, the

appellate court concluded that "compliance with the law

is not dispositive of whether a public nuisance exists,

butmerely serves as a 'guideline' in determiningwhether

an unreasonable interference has occurred." 337 Ill.

App. 3d at 13. The authority cited for this statement,

however, was not persuasive. The appellate court cited

its own recent decision in Young v. Bryco Arms, 327 Ill.

App. 3d 948, 765 N.E.2d 1, 262 Ill. Dec. 175 (2001), a

case virtually identical to the present case except that it

was brought by private individuals, and a law review

article by one of plaintiffs' own attorneys (D. Kairys, The

Governmental Handgun Cases and the Elements and

Underlying Policies of Public Nuisance Law, 32 Conn.

L. Rev. 1175, 1182 (2000)). [***52] The only other

authority cited by the appellate court for this proposition

is Commonwealth Edison, 24 Ill. App. 3d at 632-33, in

which the court concluded that although the defendant

demonstrated that it was in compliance with applicable

standards, the court was "not bound by federal

air-pollution standards in deciding whether the facility's

emissions constitute a common law nuisance." Rather,

the court stated, "those standards offer us guidelines in

the determination of the reasonableness of the operation

and the extent of any harm to the public." In

Commonwealth Edison, however, the appellate court

affirmed the trial court's dismissal of the city's public

nuisance claim against an alleged polluter on other

grounds, [*386] specifically, lack of proof of both

substantial injury and causation. Commonwealth Edi-

son, 24 Ill. App. 3d at 633. Thus, the commentary in

Commonwealth Edison on the relevance of defendant's

compliance with federal regulations was dicta and of

little persuasive value to this court.

As to the argument that comprehensive regulation of

the firearms industry cautions against judicial

involvement, the appellate court commented [***53]

that defendant's alleged fostering of an underground

handgun market is "not [a] lawful action." 337 Ill. App.

3d at 13. The appellate court acknowledged that

"comprehensive legislation of a certain activity causes

courts to exercise judicial restraint in declaring an activity

to be a public nuisance if it complies with the

regulations." 337 Ill. App. 3d at 13. However, the court

found such restraint unjustified in the present case

because " ' "there is generally no regulation of the

quantity, frequency, or purpose of firearm purchases or

sales[,] nor is there any national registration of

purchasers of firearms. Multiple sales and even straw

purchases are generally not unlawful and are not

significantly regulated." ' " 337 Ill. App. 3d at 13, quoting

Young, 327 Ill. App. 3d at 967, quoting D. Kairys, The

Governmental Handgun Cases and the Elements and

Underlying Policies of Public Nuisance Law, 32 Conn.

L. Rev. at 1183. Again, this conclusion is taken from a

law review article written by one of plaintiffs' attorneys

and, as such, is entitled to little, if any, consideration by

this court. In addition, we find [***54] the appellate

court's conclusion regarding the regulation of firearms

purchases to be inaccurate. State and federal regulation

of handgun sales is extensive. See 18 U.S.C. § 921 et

seq. (2000) (Gun ControlAct); 430 ILCS 65/0.01 et seq.

(West 2002) (Firearm Owners Identification Card Act).

Indeed, the second amended complaint acknowledges

that the "State of Illinois is a high regulation state."

Plaintiffs respond that the federal GunControlAct [*387]

expressly provides that it does not preempt state or

local laws. 18 U.S.C. § 927 (2000). They also call our

attention [**1123] to Kalodimos v. Village of Morton

Grove, 103 Ill. 2d 483, 470 N.E.2d 266, 83 Ill. Dec. 308

(1984), in which this court rejected the argument that

state laws regulating firearms are so comprehensive

that they evince a legislative intent to preclude

municipalities from imposing other restrictions of

firearms.

The Gun Control Act and Kalodimos, however, refer to

state and local laws and municipal ordinances and, as

such, anticipate legislative action, not judicial

intervention. They offer support for defendants'

observation that a court should [***55] be reluctant to

use its equitable powers to impose an injunctive remedy

on an activity that is already highly regulated by statute.

As the drafters of the Restatement commented:

"If there has been established a comprehensive set

of legislative acts or administrative regulations

governing the details of a particular kind of conduct,

the courts are slow to declare an activity to be a

public nuisance if it complies with the regulations.

*** The variety and complexity of a problem and of

the interests involved and the feeling that the

particular decision should be a part of an overall

plan prepared with a knowledge of matters not

presented to the court and of interests not

represented before it, may also promote judicial

restraint and a readiness to leave the question to an

administrative agency if there is one capable of

handling it appropriately."Restatement (Second) of

Torts § 821B, Comment f, at 91-92 (1979).

Plaintiffs apparently would prefer other forms of

regulation, as demonstrated by the nature of the
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injunctive relief they seek. Litigation should not be used

to achieve legislative goals. Nonetheless, we turn to the

merits of defendants' [***56] argument that public

nuisance liability may not be imposed because their

compliance with existing statutory schemes renders

their conduct, by definition, reasonable.

Defendants point toMeyers v. Kissner, 149 Ill. 2d 1, 10,

594 N.E.2d 336, 171 Ill. Dec. 484 (1992), as authority

for their contention that a lawful [*388] act cannot

constitute a public nuisance. In Meyers, the plaintiff

landowner sought injunctive relief against adjacent

landowners who constructed a levee that altered the

natural flow of water across his land, causing erosion.

The construction was not prohibited by law at the time.

Indeed, a statute specifically provided that a levee

existing before a certain date could be maintained and

repaired without a permit.Meyers, 149 Ill. 2d at 10. This

court concluded that: "It is by no means true that an act

constituting a nuisance must necessarily be in itself

unlawful. While a lawful act will not constitute a public

nuisance, it can nonetheless constitute a private

nuisance." Meyers, 149 Ill. 2d at 10.

In addition, defendants call our attention to a comment

to section 821B of the Restatement: "Although it would

be a nuisance at common law, [***57] conduct that is

fully authorized by statute, ordinance or administrative

regulation does not subject the actor to tort liability."

Restatement (Second) of Torts § 821B, Comment f, at

91 (1979).

Finally, defendants offer Gilmore v. Stanmar for the

proposition that when the defendant's conduct is

governed by comprehensive laws and regulations, a

public nuisance may be found only if the plaintiff

establishes that the defendant failed to comply with the

law or was otherwise negligent in carrying out the

activity. The alleged nuisance in Gilmore was a

pedestrian canopy adjacent to a construction site, which

extended into the street, obstructing [**1124] motorists'

vision and their ability to maneuver. Gilmore, 261 Ill.

App. 3d at 653. The defendants had obtained the proper

permit for construction of the canopy and argued that

they, therefore, could not be held liable for a resulting

accident.Gilmore, 261 Ill. App. 3d at 654. The appellate

court concluded that plaintiffs' claims for negligence

and common law public nuisance were improperly

dismissed [*389] by the trial court.Gilmore, 261 Ill. App.

3d at 659, 662. [***58] With regard to the nuisance

claim, the court said:

"The existence of an ordinance or other law

purportedly making a nuisance legal does not

automatically destroy a common law nuisance

action where the defendant's conduct was not in

compliance with the law, where the defendant was

otherwise negligent, or where the law itself is invalid

for allowing a nuisance."Gilmore, 261 Ill. App. 3d at

661.

We conclude that it is possible to create a public

nuisance by conducting a lawful enterprise in an

unreasonable manner. If, however, as in the present

case, the enterprise is highly regulated by state or

federal law, the Gilmore rule provides the proper

framework for addressing the unreasonable interference

element of a public nuisance claim. Under the Gilmore

rule, this element can be met only by the plaintiff's

pleading and proving that (1) the defendant violated the

applicable statutes or regulations, (2) the defendant

was otherwise negligent in carrying out the enterprise,

or (3) the law regulating the defendant's enterprise is

invalid. Gilmore, 261 Ill. App. 3d at 661.

As there is no suggestion that state and federal

regulations regarding [***59] firearms are invalid, we

consider whether plaintiffs have properly pleaded the

unreasonable interference element under either the

first or second prongs of the Gilmore rule.

The second amended complaint contains no specific

factual allegations of actual violations of applicable

statutes and regulations by any of the named

defendants. The complaint asserts that "absent effective

enforcement and prosecution of gun control laws,

firearms are readily available to anyone who wishes to

use them." We do not question the accuracy of this

statement, but it does not specifically implicate these

defendants. Plaintiffs also plead that "data from

recovered firearms and the undercover work of the

Chicago Police Department [*390] reflect numerous

systemic violations of the aforementioned statutes," but

do not allege that these particular defendants committed

the violations. Further, plaintiffs claim that "despite strict

gun control laws protecting the plaintiffs' citizens in

Chicago, there are thousands of illegal firearms in

existence in the City of Chicago." Again, the second

amended complaint alleges lawbreaking, but not by any

of these defendants. Finally, the allegations regarding

specific sales [***60] transactions by the individual

dealer defendants stop short of alleging violations of

applicable statues and regulations. We conclude,

therefore, that plaintiffs have not stated a claim for

public nuisance predicated on violations of applicable

law.
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Plaintiffs argue that they have sufficiently alleged

negligent conduct that has caused unreasonable

interference with public rights. Under our application of

the Gilmore rule in the context of a highly regulated

industry, a claim for public nuisance may stand if the

defendant was negligent in his operation of the

enterprise.

The appellate court did not consider whether plaintiffs

had properly pleaded a claim for public nuisance

predicated on defendants' negligently, and therefore

unreasonably, [**1125] creating a significant effect on a

public right. 337 Ill. App. 3d at 13 ("Plaintiffs here do not

allege that defendants are liable under theories of

negligence or strict liability. Instead, their public nuisance

claims allege defendants' intentional and unreasonable

conduct"). Plaintiffs' brief disputes this conclusion,

asserting that they have properly pleaded a public

nuisance claim predicated on negligence. We agree

that the [***61] second amended complaint does contain

allegations that sound in negligence.

Thus, we turn to the assertion of defendant

manufacturers and distributors that a claim based on

negligence, whether the theory of liability is nuisance or

any other [*391] species of tort liability, may not lie in

the absence of a duty owed by the defendant. Wash-

ington v. City of Chicago, 188 Ill. 2d 235, 239, 720

N.E.2d 1030, 242 Ill. Dec. 75 (1999) (stating that, as a

matter of law, a plaintiff may not recover in a negligence

action unless a duty is owed to her by the defendant).

Specifically, they rely onRiordan, 132 Ill. App. 3d at 647

(manufacturers and distributors of handguns owed no

duty to plaintiffs in wrongful-death action to control the

distribution of their products), and Linton, 127 Ill. App.

3d at 678-79 (manufacturer of nondefective firearm has

no duty to plaintiff in personal injury action to control the

distribution of its product to the general public), which,

they argue, preclude any reliance on allegations of

negligence as the underpinning of a public nuisance

claim.

"Whether a duty of care exists is a question of law to be

determined by the court." Bajwa v. Metropolitan Life

Insurance Co., 208 Ill. 2d 414, 422, 804 N.E.2d 519,

281 Ill. Dec. 554 (2004). [***62] The question turns

largely on public policy considerations, informed by

consideration of four traditional factors: (1) the

reasonable foreseeability of the injury; (2) the likelihood

of the injury; (3) themagnitude of the burden of guarding

against the injury; and (4) the consequences of placing

that burden on the defendant. Bajwa, 208 Ill. 2d at 427.

Plaintiffs' second amended complaint asserts, in the

section headed "Nature of the Action," that defendants

"have breached their duty to not sell or supply firearms

to Chicago residents whom they know or have reason

to know will illegally use, possess, transfer, or resell the

firearms in Chicago and have thus circumvented the

Chicago ordinances and other gun control laws

governing use or possession of firearms in Chicago."

Under the heading "COUNT ONE: PUBLIC

NUISANCE," the second amended complaint alleges

that:

"Defendants owe a duty of care to the City of

Chicago and its residents and the County of Cook

and its residents [*392] living within Chicago to

exercise reasonable care to prevent their firearms

from ending up in the hands of persons who use

and possess them illegally in the City of Chicago in

light of the direct, [***63] foreseeable, and serious

consequences of their actions."

With regard to the four traditional factors, the complaint

further alleges that: (1) "it is reasonably foreseeable to

the defendants that their conduct will cause deaths and

injuries to Chicago residents and otherwise significantly

and unreasonably interfere with public health, safety

and welfare"; (2) defendants' conduct creates a "strong

likelihood that these illegal firearms will cause deaths

and injuries to Chicago residents"; (3) the burden of

"taking measures to stem the flow of illegal weapons

into Chicago is not undue," consisting only of the loss of

sales to those likely to [**1126] use or possessweapons

illegally; and (4) stemming the flow of illegal guns into

the city will "save lives and prevent injuries, and it will

make the City of Chicago and County of Cook safer

places to live."

Plaintiffs' brief to this court does not return to this

factor-based analysis of the existence of a duty, nor

does it cite cases that have applied this analysis to find

that public policy weighs in favor of judicial recognition

of an heretofore unrecognized duty. See, e.g., Bajwa,

208 Ill. 2d at 427-28 (placing a [***64] duty of due care

upon an insurance company to advise a proposed

insured of a policy taken out by another on his life).

Instead, plaintiffs distinguish Riordan and Linton on the

basis that these are simply negligence cases, not public

nuisance cases, and that their nuisance claim is made

"under a very different duty than the duty at stake in

these private negligence actions." The duty asserted in

the second amended complaint, they argue, is a duty

owed to the public at large, rather than to a specific

Page 17 of 33
213 Ill. 2d 351, *390; 821 N.E.2d 1099, **1124; 2004 Ill. LEXIS 1665, ***60

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4754-JVG0-0039-43RB-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3XG7-T250-0039-41M9-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3XG7-T250-0039-41M9-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3XG7-T250-0039-41M9-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-5DR0-0054-H2BX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-5MD0-0054-H38V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-5MD0-0054-H38V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4BJF-HMP0-0039-43CW-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4BJF-HMP0-0039-43CW-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4BJF-HMP0-0039-43CW-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4BJF-HMP0-0039-43CW-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4BJF-HMP0-0039-43CW-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4BJF-HMP0-0039-43CW-00000-00&context=1000516


member of the public, as was the case in Riordan and

Linton.

Applying the four traditional factors (Bajwa, 208 Ill. 2d at

427), in light of public policy, we find no duty owed

[*393] to the public at large, at least with respect to the

manufacturer and distributor defendants. It is

reasonably foreseeable, in a nation that permits private

ownership of firearms, that criminals will obtain guns

and it is not only likely, but inevitable, that injuries and

death will result. It is less foreseeable to these

defendants that the criminal conduct of individuals who

illegally take firearms into a particular community will

result in the creation of a public nuisance there. [***65]

Further, despite plaintiffs' suggestion that the only

burden they would place on defendants is the loss of

sales to criminals, the magnitude of the burden that

plaintiffs seek to impose on the manufacturer and

distributor defendants by altering their business

practices is immense. Finally, plaintiffs predict only

positive consequences if this duty is recognized-the city

will be safer and lives will be saved. Such positive

consequences are speculative at best, being based on

the assumption that criminals will not be able to obtain

guns manufactured by other companies and sold by

other dealers. The negative consequence of judicially

imposing a duty upon commercial enterprises to guard

against the criminal misuse of their products by others

will be an unprecedented expansion of the law of public

nuisance. See Spitzer, 309 A.D.2d at 104-05, 761

N.Y.S.2d at 202-03 (expanding the reach of common

law public nuisance in the manner urged by plaintiff

would reachwell beyond these defendants to "countless

other types of commercial enterprises, in order to

address a myriad of societal problems").

We hold, therefore, that with respect to the defendant

manufacturers and distributors, [***66] plaintiffs have

failed to state a cause of action for public nuisance

predicated on negligence, because these defendants

owe no duty to the city of Chicago or its residents to

prevent their firearms from "ending up in the hands of

persons who use and possess them illegally." This

result is consistent with [*394] Riordan and Linton, in

which the theories of liability included, inter alia,

negligence, products liability, and negligent distribution,

but did not include public or private nuisance. The

appellate court in these cases held that the defendant

firearms manufacturers and distributors owed no duty

to individual members of the public to control the

distribution of handguns. Riordan, 132 Ill. App. 3d at

647; Linton, 127 Ill. App. 3d at 679.

[**1127] The second amended complaint does contain

specific factual allegations regarding transactions

engaged in by the dealer defendants that, although not

illegal, are suggestive of a willingness to serve

customers who may intend to circumvent the law. Thus,

the first factor, reasonable foreseeability of injury (Ba-

jwa, 208 Ill. 2d at 427), is arguably stronger with respect

to the dealer defendants [***67] than with respect to the

other groups of defendants. In addition, the relief sought

against the dealer defendants is somewhat less

burdensome. Only the fourth factor, the consequences

of placing that burden on the defendant (Bajwa, 208 Ill.

2d at 427), weighs heavily against imposing a duty upon

the dealer defendants. The decisions in Riordan and

Linton are not relevant because neither case involved a

defendant who was a retailer of firearms. Because the

question of foreseeability plays a pivotal role not only in

the question of the existence of a duty but also in the

determination of legal cause, we leave this question

unanswered for the moment and turn to the question of

whether plaintiffs have sufficiently pleaded the element

of proximate cause with respect to the dealer

defendants.

E. Proximate Cause

Leaving aside the question of duty, the remaining

element of the public nuisance claim that must be

present before injunctive relief against the dealer

defendants may be available is "resulting injury" (see

Gilmore, 261 Ill. App. 3d at 661), or, more precisely,

proximate cause. [*395] The term "proximate cause"

encompasses two distinct requirements: [***68] cause

in fact and legal cause. Lee v. Chicago Transit Authority,

152 Ill. 2d 432, 455, 605 N.E.2d 493, 178 Ill. Dec. 699

(1992). The first requirement, cause in fact, is present

"when there is a reasonable certainty that a defendant's

acts caused the injury or damage." Lee, 152 Ill. 2d at

455. In deciding this question, we first ask whether the

injury would have occurred absent the defendant's

conduct. Lee, 152 Ill. 2d at 455. In addition, when, as

here, there aremultiple factors that may have combined

to cause the injury, we ask whether defendant's conduct

was a material element and a substantial factor in

bringing about the injury. Lee, 152 Ill. 2d at 455.

The second requirement, legal cause, is established

only if the defendant's conduct is " 'so closely tied to the

plaintiff's injury that he should be held legally responsible

for it.' " Simmons v. Garces, 198 Ill. 2d 541, 558, 763

N.E.2d 720, 261 Ill. Dec. 471 (2002), quotingMcCraw v.

Cegielski, 287 Ill. App. 3d 871, 873, 680 N.E.2d 394,
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223 Ill. Dec. 661 (1996). The question is one of

policy-How far should a defendant's legal responsibility

extend for conduct that did, in [***69] fact, cause the

harm? Simmons, 198 Ill. 2d at 558. See W. Keeton,

Prosser & Keeton on Torts § 41, at 264 (5th ed. 1984)

("As a practical matter, legal responsibility must be

limited to those causes which are so closely connected

with the result and of such significance that the law is

justified in imposing liability. Some boundary must be

set to liability for the consequences of any act, upon the

basis of some social idea of justice or policy"). The

proper inquiry regarding legal cause involves an

assessment of foreseeability, in which we ask whether

the injury is of a type that a reasonable person would

see as a likely result of his conduct. Lee, 152 Ill. 2d at

456.

Although proximate cause is generally a question of

fact (Lee, 152 Ill. 2d at 455), [**1128] the lack of

proximate cause may be determined by the court as a

matter of law where the facts alleged do not sufficiently

demonstrate both [*396] cause in fact and legal cause

(Harrison v. Hardin County Community Unit School

District No. 1, 197 Ill. 2d 466, 476, 758 N.E.2d 848, 259

Ill. Dec. 440 (2001)).

The appellate court briefly addressed the question of

causation, concluding that a "reasonable [***70] trier of

fact could find that the criminal misuse of guns to kill

persons were occurrences that defendants knew would

result or were substantially certain to result from the

defendants' alleged conduct." 337 Ill. App. 3d at 18. It is

unclear whether this statement is intended to refer to

cause in fact, or legal cause, or to both. The mention of

the trier of fact suggests that the appellate court was

considering the question of cause in fact, but the

appellate court did not determine whether plaintiffs had

properly pleaded cause in fact by alleging that

defendants' conduct was a material element and a

substantial factor in bringing about the alleged harm, or

that the harm would not have occurred absent

defendants' conduct. On the other hand, the appellate

court's mention of defendants' ability to foresee certain

results suggests that the appellate court was engaging

in the policy-based legal cause inquiry. However,

because this inquiry looks at what a reasonable person

would foresee as the result of his conduct, not at what

this specific defendant knew or should have known, the

appellate court's conclusion does not properly dispose

of the question of legal cause.

The dealer [***71] defendants make a number of

arguments under the general heading of causation. We

consider two of them here. First, they argue that Illinois

law does not permit liability to be imposed for public

nuisance unless the defendant is in control of the

instrumentality causing the nuisance at the time of

injury. Second, they argue that their conduct is too

remote from the alleged injury to be deemed a legal

cause. Because we are reviewing a dismissal pursuant

to a section 2-615 motion, our standard of review is de

novo.Wakulich, 203 Ill. 2d at 228.

[*397] 1. Control

Relying on the decision of the Ohio Supreme Court in

City of Cincinnati, the appellate court addressed the

argument that defendants cannot be held liable in public

nuisance for the harms alleged because they do not

have control over the instrumentality at the time of

injury:

"It is not fatal to the public nuisance claim that

defendants did not control the actual firearms at the

moment that harm occurred. [Citation.] The Ohio

Supreme Court stated: 'Appellant alleged that

appellees control the creation and supply of this

illegal secondary market for firearms, not the actual

use of the firearms that [***72] cause injury. *** Just

as the individuals who fire the guns are held

accountable for the injuries sustained, appellees

can be held liable for creating the alleged nuisance.'

" 337 Ill. App. 3d at 17, quotingCity of Cincinnati, 95

Ohio St. 3d at 420, 768 N.E.2d at 1143.

Dealer defendants argue that the appellate court failed

to apply Illinois law precluding public nuisance liability

where the defendant does not control the alleged

nuisance at the time of injury and, therefore, cannot

effectively abate it. Defendants insist that control and

proximate cause are distinct concepts and that Illinois

courts have, for many decades, required both to be

proven in nuisance cases. The control requirement,

according to defendants, [**1129] serves as a

"boundary-setting limitation on liability."

Plaintiffs acknowledge the general rule that when a

defendant is blameless for the subsequent misuse of its

product, it bears no legal responsibility for a nuisance

subsequently created by those who have purchased

the product. See, e.g., Traube v. Freund, 333 Ill. App. 3d

198, 201-02, 775 N.E.2d 212, 266 Ill. Dec. 650 (2002)

(holding thatmanufacturer of pesticide cannot be [***73]

held liable in public nuisance for contamination of lake

resulting from farmers' use of the pesticide on adjacent
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property; and noting that "the absence of a

manufacturer's control over a product at the time the

nuisance is created generally is fatal to any nuisance or

[*398] negligence claim"). Plaintiffs argue, however,

that neither the case law nor the Restatement imposes

a control requirement in addition to the causation

requirement and, further, that when cause in fact is

proven, a defendantmay be held liable if he substantially

participated in the creation or maintenance of the

nuisance, even if he no longer controlled the

instrumentality. In effect, plaintiffs' contention is that

because defendants participate in transactions that

eventually lead to gun violence in the city of Chicago,

they are not "blameless" for the subsequent misuse of

the firearms they sell.

This court has discussed the question of control in the

context of a nuisance claim only once, in People v.

Brockman, in which we acknowledged the "oft-stated

rule" that nuisance liability "requires that the defendant

be in control *** either through ownership or control of

the property." People v. Brockman, 143 Ill. 2d 351, 373,

574 N.E.2d 626, 158 Ill. Dec. 513 (1991) [***74] (citing

cases from the appellate court and from other

jurisdictions). The public nuisance at issue in Brockman

was pollution caused by the illegal disposal of hazardous

substances in a landfill. The defendant landfill operator

filed a third-party complaint against certain of his

customers who had been the source of the hazardous

substances, seeking contribution towards the costs of

removal. We concluded that although the customers'

control argument was compelling, "the differing policy

interests attendant to our contribution statute require

that we not regard 'control' as the dominant

consideration in cases such as the one before us."

Brockman, 143 Ill. 2d at 373. Thus, we concluded that:

"Principles of equity support our conclusion that

control does not operate to bar a contribution claim

based on violations of the Act which create a public

nuisance. Where a proper claim for contribution

may be stated, the fact that a contributing polluter

lacked control over the premises will not defeat that

claim. By our holding we do not advocate total

disregard of the issue of control, for it [*399] may

properly be a consideration in the apportioning of

fault." Brockman, 143 Ill. 2d at 374. [***75]

InBrockman, we recognized control as a "consideration"

and an "issue," but not as a prerequisite to the imposition

of nuisance liability. Implicit in our holding, however,

was a conclusion that although the "contributing

polluters" did not have control over the property at the

time abatement was to be undertaken, they did have

control over the polluting hazardous substances at the

time they contributed to the creation of the nuisance by

depositing the substances in the landfill.

Plaintiffs rely on Brockman for the proposition that

control is not a separate element of a public nuisance

claim and, even if control is a consideration in

apportioning fault, it should not be the dominant

consideration when defendants had control over the

instrumentality of the nuisance [**1130] when they sold

the firearms that subsequently created the alleged

nuisance.

We find the analogy between the defendants in this

case and the contributing polluters in Brockman

unpersuasive. Our holding in Brockman was based on

equitable considerations, specifically, concern about

unjust enrichment:

"So valued are principles of fairness and the

avoidance of unjust enrichment that even if a person

who [***76] might otherwise be immune has

contributed as a cause to the injury he should be

liable in contribution. This is so even though he

cannot be directly liable to the plaintiff." Brockman,

143 Ill. 2d at 373-74.

Plaintiffs have not sought recovery from these

defendants under a theory of contribution. They do not

suggest that fault be apportioned between these

defendants and the individuals in direct control of the

instrumentality-the lawbreakers who possessed and

used the firearms in the city. Defendants will not be

unjustly enriched if the lawbreakers are made to pay for

their crimes without defendants' contribution.

[*400] Finding no support in Brockman for relaxing the

control requirement, if indeed such a requirement exists,

we look to other authorities to determine whether the

appellate court properly concluded that defendants'

lack of control over the firearms after the point of sale

does not preclude imposition of liability for their

participation in the creation of the alleged public

nuisance.

Because the common law doctrine of nuisance has

traditionally been tied to harms resulting from the use of

land, the question of control has arisenmost often when

the [***77] defendant has "completely divested himself

from any connection with the property involved."
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Maisenbach v. Buckner, 133 Ill. App. 2d 53, 55, 272

N.E.2d 851 (1971). In Maisenbach, where a minor was

injured by tripping over a fence, the former owners of

the property, who had not installed the fence but had

actively maintained it for 14 years, could not be held

liable in nuisance because: "Where a landowner clearly

has no right to control the property after he sells it to

another, he likewise can have no duty to third persons

injured in connection with the property after the sale."

Maisenbach, 133 Ill. App. 2d at 56. This situation sits in

contrast to the case in which "an owner who creates a

nuisance and then leases the property with the nuisance

attached." Maisenbach, 133 Ill. App. 2d at 54. Such an

owner will be held responsible for injuries caused by the

nuisance even though he does not have possession

and control at the time of the injury.Maisenbach, 133 Ill.

App. 2d at 54.

Adecade later, inCity of Chicago v. Stern, 96 Ill. App. 3d

264, 421 N.E.2d 260, 51 Ill. Dec. 752 (1981), the city

sought injunctive relief to abate the [***78] operation of

a "bawdy house" by several named defendants.

However, the premises were owned by a corporation,

not by the named individuals. The appellate court

affirmed the trial court's dismissal of the nuisance claim:

"In the absence of proof of ownership, operation, or

control of the premises by any defendant, the trial

[*401] court properly found that equity could not

intervene to abate the alleged nuisance existing on the

premises," even though the named individuals formed

the corporation, owned it, and operated the "club" that

featured nude dancing and other erotic entertainment.

Stern, 96 Ill. App. 3d at 267.

In Brunsfeld v. Mineola Hotel & Restaurant, Inc., 119 Ill.

App. 3d 337, 456 N.E.2d 361, 74 Ill. Dec. 859 (1983),

the plaintiff failed to state a cause of action for public

nuisance against owners of [**1131] property adjacent

to the frozen lake upon which he was injured while

snowmobiling. Although the property owners

cooperated with individuals who constructed a

motorcycle race track on the lake, and even allowed

them to use their equipment to create and maintain the

track, plaintiff pointed "to no act, structure, or device

within defendant's control which could constitute [***79]

[a public] nuisance." Brunsfeld, 119 Ill. App. 3d at 345.

The court explained:

"The creator of the nuisance is liable therefor

[citation], as may be a person who continues or

maintains a nuisance created by another [citation];

but where it is not shown that a person created or

continued a nuisance, or that he owned,maintained,

or controlled the premises on which it exists, such

person has no responsibility therefor." Brunsfeld,

119 Ill. App. 3d at 345.

In each of these cases, the issue of control was

inextricably linked to the ownership of land and to the

rights and duties of a property owner. Control was

relevant, not as an element of proximate cause, but as

a remedial issue. These cases stand for the

unremarkable proposition that an injunction will not

issue, ordering a defendant to abate a nuisance upon

the land, if he has no authority, by reason of ownership

or possession, to enter upon the land. As such, these

cases offer scant support for the imposition of a separate

control requirement in public nuisance cases that are

not predicated on the defendant's use of land.

[*402] Defendants call our attention to City of Bloom-

ington, Indiana v. Westinghouse Electric Corp., 891

F.2d 611 (7th Cir. 1989), [***80] as an example of a case

in which nuisance liability was precluded because the

instrumentality of the nuisance was no longer in the

control of the defendant. In City of Bloomington, the

court of appeals, applying Indiana law, affirmed the trial

court's dismissal of nuisance and other claims against

Monsanto, the manufacturer of polychlorinated

biphenyls (PCBs). Monsanto sold the PCBs to

Westinghouse for use in manufacturing capacitors.

Westinghouse improperly disposed of the toxic waste in

various local landfills, and small amounts of PCBs were

also discharged in the plant's sewer effluent. City of

Bloomington, 891 F.2d at 613. The city sought damages

and injunctive relief against both Westinghouse and

Monsanto, under various theories of liability including

public and private nuisance. City of Bloomington, 891

F.2d at 612. In affirming the dismissal of the nuisance

counts against Monsanto, the court observed that the

city had not "been able to find any cases holding

manufacturers liable for public or private nuisance

claims arising from the use of their product subsequent

to the point of sale." City of Bloomington, 891 F.2d at

614. [***81] Further, since the pleadings did not "set

forth facts from which it could be concluded that

Monsanto retained the right to control the PCBs beyond

the point of sale to Westinghouse," the court agreed

with the district court's conclusion that Monsanto could

not be held liable on a nuisance theory. City of Bloom-

ington, 891 F.2d at 614.

We find City of Bloomington unpersuasive. Indeed, on

similar facts, an Illinois court following the precedent
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established by this court in Brockman (143 Ill. 2d at

373-74) might have held that the city of Bloomington

had stated a claim against Monsanto. See also City of

Bloomington, 891 F.2d at 619 (Cudahy, J., dissenting)

(suggesting that themajority had confused participation

in the [*403] creation of the nuisance with control over

the instrumentality).

[**1132] Control is not a separate element of causation

in nuisance cases that must be pleaded and proven in

addition to cause in fact and legal cause. It is, rather, a

relevant factor in both the proximate cause inquiry and

in the ability of the court to fashion appropriate injunctive

relief. When the nuisance results from a condition or

conduct upon land, control [***82] over the land is

generally a necessary prerequisite to the imposition of

liability. See Brockman, 143 Ill. 2d at 373. However,

when the nuisance results from the use or misuse of an

object apart from land, or from conduct unrelated to a

defendant's use of land, lack of control of the

instrumentality at the time of injury is not an absolute

bar to liability.

In the present case, the dealer defendants had

ownership and control of firearms at some point in the

distribution chain. If a public nuisance later results from

the illegal use of the firearms by third parties, liability in

public nuisance is not necessarily precluded simply

because defendants no longer control the objects. The

types of injunctive relief sought (i.e., requiring these

defendants to obtain proof that a Chicago resident

making a gun purchase has a place outside the city in

which he can legally maintain the firearm; prohibiting

repeat sales to the same customer within 30 days of a

previous purchase) do not require them to be able to

exert control over the firearms that have already left

their possession.

As for the question of cause in fact, the second amended

complaint contains detailed allegations [***83] regarding

the dealer defendants' participation in bringing about

the alleged nuisance, specifically their conduct leading

up to and at the point of sale. Dealer defendants remark

that these allegations pertain only to police "sting"

operations and not to actual sales of firearms that were

subsequently used illegally in the city. The relevant

[*404] inquiry is whether the harmwould have occurred

absent the defendants' conduct or, in the alternative,

whether defendants' conduct was a material element

and a substantial factor in bringing about the harm. Lee,

152 Ill. 2d at 455. Where reasonable minds could differ,

the question of whether the defendant's conduct was a

substantial factor or a material element is for the jury to

decide. Lee, 152 Ill. 2d at 455. We are unwilling to state

as a matter of law that plaintiffs have failed to raise an

issue of material fact with regard to cause in fact.

As for the question of legal cause, defendants' lack of

control over the firearms at the time of injury is related to

their argument that their conduct was so far removed

from the eventual criminal acts that, as a matter of

policy, it would not be appropriate to hold [***84] them

legally responsible. We now turn to that argument.

2. Remoteness

Dealer defendants argue that any nuisance resulting

from the possession and use of firearms in the city is

caused not by their conduct but by the independent,

criminal acts of third parties. Defendants assert that

their selling of firearms merely furnishes a condition by

which the criminal acts of others are made possible and

is, thus, too remote to constitute legal cause of a

nuisance that results from the aggregate effect of many

such acts. They further argue that under Riordan and

Linton, the criminal misuse of a firearm is not a

foreseeable consequence of the lawful sale of firearms

to the general public.

In response to defendants' remoteness argument, the

appellate court ruled that plaintiffs sufficiently pleaded

"resulting injury" by alleging "facts that, notwithstanding

actual knowledge that the guns would be brought into

Chicago and used in [**1133] crimes, the

manufacturers, distributors, and dealers failed to alter

their actions, thereby creating a public nuisance." 337

Ill. App. 3d at [*405] 17-18. In reaching this conclusion,

the appellate court relied upon section 824 of the Re-

statement and comment b [***85] thereto.

Section 824, however, does not address the element of

proximate cause. Instead, it deals with the type of

conduct essential to liability for public or private

nuisance.An actor will be held liable for a nuisance if his

conduct consists of: "(a) an act; or (b) a failure to act

under circumstances in which the actor is under a duty

to take positive action to prevent or abate the

interference" that constitutes the nuisance. Restate-

ment (Second) of Torts § 824 (1979). In the "ordinary

case," comment b instructs, liability for nuisance "arises

because one person's acts set in motion a force or

chain of events resulting in the invasion." Restatement

(Second) of Torts § 824, Comment b (1979). Further,

"so far as the actor's liability is concerned, it is immaterial
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whether he does the acts solely in the pursuit of his own

interests or whether he is acting for another, gratuitously,

under contract or as the other's servant or agent. It is

enough that his acts are a legal cause of the invasion."

(Emphasis added.) Restatement (Second) of Torts §

824, Comment b [***86] (1979). Thus, section 824 and

comment b do not provide the answer to the question of

whether the alleged conduct of defendants constitutes

a legal cause of the claimed nuisance. Rather, com-

ment b merely poses the question-Is the conduct of

these defendants a legal cause of the alleged

interference with a public right? The answer to this

question must be found elsewhere.

In cases involving claims of negligence or nuisance,

Illinois courts draw a distinction between condition and

cause. First Springfield Bank & Trust v. Galman, 188 Ill.

2d 252, 257, 720 N.E.2d 1068, 242 Ill. Dec. 113 (1999).

If a defendant's breach of duty furnishes a condition by

which injury is made possible and a third person, acting

independently, subsequently causes the injury, the

defendant's creation of the condition [*406] is not a

proximate cause of the injury. Briske v. Village of Burn-

ham, 379 Ill. 193, 199, 39 N.E.2d 976 (1942).

In Galman, this court was urged to abandon this

approach and to apply the proximate cause standard of

Lee to all cases involving a question of proximate

cause, even those in which the immediate cause of the

injury is the subsequent, independent act of a [***87]

third person. See, e.g., W. Keeton, Prosser & Keeton on

Torts § 42, at 278 (" 'Cause' and 'condition' still find

occasional mention in the decisions; but the distinction

is now almost entirely discredited"). Rather than

abandon our long-standing framework for the analysis

of proximate cause, we instead harmonized our

precedents with the proximate cause test articulated in

Lee. See Galman, 188 Ill. 2d at 257-58. See also

Abrams v. City of Chicago, 211 Ill. 2d 251, 259, 811

N.E.2d 670, 285 Ill. Dec. 183 (2004) (restating the

applicability of cause versus condition analysis to a

special subset of proximate cause cases involving

injuries caused by the intervening acts of third parties).

Under the Lee standard, as noted above, cause in fact

exists if the defendant's conduct is "a material element

and a substantial factor in bringing about the injury."

Lee, 152 Ill. 2d at 455. Legal cause, however, is

"essentially a question of foreseeability." Lee, 152 Ill. 2d

at 456. The relevant inquiry is whether the injury is of a

type that a reasonable person would see as a likely

result of his conduct. Lee, 152 Ill. 2d [**1134] at 456.

[***88] This court has rejected the implication that the

Lee test is incompatible with earlier decisions involving

a "particular subset of cases," in which subsequent acts

of third parties constituted an intervening and efficient

cause of the injury. SeeGalman, 188 Ill. 2d at 259, citing

Briske, 379 Ill. 193, 39 N.E.2d 976 (village's placement

of barricade across vacated street was condition, not

legal cause, of automobile's collision with the barricade

where intervening efficient cause was driver's

negligence); Merlo v. Public Service Co. of [*407]

Northern Illinois, 381 Ill. 300, 45 N.E.2d 665 (1942)

(height and condition of wires was condition, not legal

cause, of injury where efficient intervening cause was

negligence of crane operator who caused crane to

come into contact with wires); Thompson v. County of

Cook, 154 Ill. 2d 374, 609 N.E.2d 290, 181 Ill. Dec. 922

(1993) (county's failure to post warning sign at

dangerous curve was condition, not legal cause, of

injury where efficient intervening cause of death of

passenger was recklessness of drunken driver); see

also Abrams, 211 Ill. 2d at 260. This court concluded in

Galman that when, as in these [***89] cases, plaintiff's

injury directly results from the subsequent, independent

act of a third person, the "material and substantial

element" test of Lee is applied by asking "whether the

intervening efficient cause was of a type that a

reasonable person would see as a likely result of his or

her conduct." Galman, 188 Ill. 2d at 259. As the Merlo

court noted over 60 years ago:

"If the act of a third party is the immediate cause of

the injury and is such as in the exercise of

reasonable diligence would not be anticipated and

the third person is not under the control of the one

guilty of the original wrong, the connection is broken

and the first act or omission is not the proximate

cause of the injury. There may be more than one

proximate cause of an injury. But if two wholly

independent acts, by independent parties, neither

bearing to the other any relation or control, cause

an injury by one creating the occasion or condition

upon which the other operates, the act or omission

which places the dangerous agency in operation is

the efficient intervening cause that breaks the

casual connection and makes the other act or

omission the remote and not the proximate [***90]

cause of the injury." Merlo, 381 Ill. at 317.

Applying this analysis, this court in Galman determined

that an illegally parked tanker truck was a cause in fact

of the fatal injury of plaintiff's decedent, but was not the

legal cause. Galman, 188 Ill. 2d at 259-60.
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Having assumed, arguendo, that the presence and use

of illegal firearms can constitute a public nuisance,

[*408] wemust determinewhether defendants' conduct

in selling firearms that eventually are taken into the city

of Chicago is a legal cause of the nuisance. Legal

cause will be found if reasonable persons in the retail

business of selling firearms would have seen the

creation of the nuisance in the city of Chicago as a likely

result of their conduct. See Galman, 188 Ill. 2d at 259.

However, legal cause will not be found where the

criminal acts of third parties have broken the causal

connection and the resulting nuisance "is such as in the

exercise of reasonable diligence would not be

anticipated and the third person is not under the control

of the one guilty of the original wrong."Merlo, 381 Ill. at

317. Clearly, the individualswho illegally [***91] possess

and use firearms in the city of Chicago are not under the

control of the dealer defendants. The question then

becomes entirely one of [**1135] foreseeability-Is the

creation of a public nuisance in the city of Chicago so

clearly foreseeable that the sales practices of these

dealers should be deemed a legal cause of the nuisance

even though it results from the criminal acts of third

parties?

Dealer defendants argue that this questionwas resolved

by the appellate court inRiordan and Linton. Lintonwas

a personal injury case in which the court held that the

manufacturer of a firearm had no duty to the particular

plaintiff who was shot by a third party. Linton, 127 Ill.

App. 3d at 678-79. Riordan involved wrongful-death

claims against the manufacturers and distributors of

guns used in fatal shootings. The appellate court held

that these defendants had no duty to the victims of

crimes committed by third parties.Riordan, 132 Ill. App.

3d at 646. Neither case discussed the element of

causation and in neither case was the dealer who sold

the gun a defendant, sowe find these cases informative,

but not dispositive, of the present case.

[***92] The City responds to the question of legal cause

and [*409] the related remoteness argument by stating

that the "entire object of the scheme alleged in the

complaint is to exploit the demand for illegal firearms

within Chicago. The complaint pleads not only

foreseeability, but that defendants intend to market and

distribute firearms in a manner than facilitates their

unlawful use and possession in Chicago." The city

acknowledgesmultiple links in the causal chain between

defendants' actions and the alleged nuisance, but claims

that the complaint "demonstrates exactly how each

defendant has participated in distribution channels that

supply grossly disproportionate numbers of guns to

criminals in Chicago."

The city also argues that Rowe v. State Bank of Lom-

bard, 125 Ill. 2d 203, 531 N.E.2d 1358, 126 Ill. Dec. 519

(1988), is dispositive of this case. In Rowe, this court

stated that a defendant may be held liable in negligence

if he creates a condition conducive to a foreseeable

intervening criminal act. Rowe, 125 Ill. 2d at 224. The

condition at issue in Rowe was a criminal's ability to

gain entry to an office by using a master key that he had

obtained while working [***93] as a construction laborer

on the site. Rowe, 125 Ill. 2d at 225. Under the

circumstances alleged, which included previous crimes

committed on the premises with no sign of forcible

entry, this court held that an assault and murder "were

within the scope of the foreseeable risk created by the

inadequate control with regard to the master and

grandmaster keys." Rowe, 125 Ill. 2d at 227. Because

the issue under discussion in Rowe was the existence

of a duty, not the existence of legal cause, Rowe is not

dispositive of the present case.

A familiar treatise on torts warns that "it must be

remembered that the mere fact that misconduct on the

part of anothermight be foreseen is not of itself sufficient

to place the responsibility upon the defendant." W.

Keeton, Prosser & Keeton on Torts § 44, at 305 (5th ed.

1984). Further, "even though the intervening cause

[*410] may be regarded as foreseeable, the defendant

is not liable unless the defendant's conduct has created

or increased an unreasonable risk of harm through its

intervention." W. Keeton, Prosser & Keeton on Torts §

44, at 305 (5th ed. 1984). These comments, contained

in the section of the treatise [***94] discussing

intervening causes, refer the reader to the earlier

discussion of the standard of conduct: "Under all

ordinary and normal circumstances, in the absence of

[**1136] any reason to expect the contrary, the actor

may reasonably proceed upon the assumption that

others will obey the criminal law. W. Keeton, Prosser &

Keeton on Torts § 33, at 201 (5th ed. 1984). In "other

situations," however, the actor may have a duty of care

for the protection of others. Such situations include

situations in which the actor has a special responsibility

for the protection of the plaintiff, perhaps arising by

contract or founded upon a special relationship between

the two, and where there is "an especial temptation and

opportunity for criminal misconduct brought about by

the defendant." W. Keeton, Prosser & Keeton on Torts §

33, at 201-03 (5th ed. 1984).

These excerpts from the treatise illustrate the link

between the questions of the existence of a duty and

Page 24 of 33
213 Ill. 2d 351, *407; 821 N.E.2d 1099, **1134; 2004 Ill. LEXIS 1665, ***90

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3XR8-09B0-0039-41NR-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-3680-003F-10P4-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-3680-003F-10P4-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-5MD0-0054-H38V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-5MD0-0054-H38V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-5DR0-0054-H2BX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-5DR0-0054-H2BX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-21H0-003D-H3WT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-21H0-003D-H3WT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-21H0-003D-H3WT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-21H0-003D-H3WT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-21H0-003D-H3WT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-21H0-003D-H3WT-00000-00&context=1000516


the existence of legal cause. Both depend on an analysis

of foreseeability. In the present case, the question is

whether dealer defendants, given the nature of the

product they sell, their awareness of Chicago

ordinances regarding firearms, and their [***95]

knowledge that some of their customers are Chicago

residents, could reasonably foresee that the guns they

lawfully sell would be illegally taken into the city in such

numbers and used in such a manner that they create a

public nuisance.

We conclude not. We agree with the conclusion of the

appellate division of the supreme court of New York in

Spitzer: "defendants' lawful commercial activity, having

been followed by harm to person and property caused

[*411] directly and principally by the criminal activity of

intervening third parties, may not be considered a

proximate cause of such harm." Spitzer, 309 A.D.2d at

103, 761 N.Y.S.2d at 201.

This result is consistent with other Illinois cases in which

a defendant's conduct was found to be so remote from

the resulting injury that legal causewas not established.

See, e.g., Thompson, 154 Ill. 2d at 383 (inadequate

warning of curve in road was merely a condition; injury

was caused by intoxicated speeding driver). Although

we have found no reported cases in which a nuisance

claim has been dismissed at this stage for lack of legal

cause, the case of Watson v. Enterprise Leasing Co.,

325 Ill. App. 3d 914, 757 N.E.2d 604, 258 Ill. Dec. 915

(2001), [***96] in which the theory of liability was

negligent entrustment, offers some interesting parallels

to the present case. The defendant was a merchant

who furnished a condition by which the injury wasmade

possible. Specifically, Enterprise leased a vehicle to

one party with the knowledge that it was likely to be

driven by one ormore third parties. The lessee entrusted

the vehicle to a friend, from whom it was taken by yet

another person. Eventually, an intoxicated minor took

the keys from that person and caused an accident

resulting in the death of his passenger.Watson, 325 Ill.

App. 3d at 917-20. Affirming the trial court's grant of

summary judgment for the defendant, the appellate

court noted that the element of cause in fact had been

satisfied. Absent the leasing of a car to the first

individual, the death would not have occurred-at least

not in an accident involving this particular vehicle.Wat-

son, 325 Ill. App. 3d at 924. The intoxicated driver would

either not have driven at all and there would have been

no accident, or he would have obtained the keys to

another vehicle and the accident would have occurred,

but would not have involved the defendant's [***97]

vehicle. Thus, the appellate court concluded, the "crux

of the issue" was "legal [*412] cause, which revolves

around foreseeability."Watson, 325 Ill. App. 3d at 924.

The driver who caused the fatal injury, the court noted,

was at least two steps removed from [**1137] the

person to whom Enterprise directly entrusted the car. In

addition, the accident was caused by the criminal act of

a third party. These events were not reasonably

foreseeable. Watson, 325 Ill. App. 3d at 925. Although

the defendant furnished a condition that made the

resulting injury possible, the creation of this condition

was not the legal cause of the fatal accident because

the defendant's conduct was too remote to constitute

legal cause. Watson, 325 Ill. App. 3d at 925. As the

appellate court observed, to "impose foresight on

defendant under the particular circumstances present

in this case would render it liable for anyone who drove

the car, thus making it strictly liable." Watson, 325 Ill.

App. 3d at 925.

The parallels to the present case are obvious. Dealer

defendants, like the car rental company inWatson, are

in the business of providing a lawful product [***98] that

may be used in unlawful ways, causing injury or death.

Both the possession and use of firearms and the driving

of motor vehicles are highly regulated by state law. In

the present case, the existence of the alleged nuisance

in the city of Chicago is several times removed from the

initial sale of individual weapons by these defendants,

just as the intoxicated driver was at least twice-removed

from the defendant inWatson.

The appellate court inWatson found it unreasonable to

expect the car rental company to foresee a single

accident caused by an intoxicated teenage driver who

took the keys to the car without the permission of the

person who had rented the car. In the present case, the

claim of negligent entrustment has been dismissed and

its dismissal has not been appealed. Thus, we are not

faced with the question of whether a gun dealer might

be held liable for negligently entrusting a weapon to an

individual [*413] buyer when it is foreseeable that the

buyer might allow a third party to possess or use the

gun illegally. Instead, plaintiffs argue that it is

foreseeable to these defendants that the aggregate

effect of numerous sales transactions occurring over

time and in multiple [***99] different locations operated

by businesses with no ties to each other will result in the

creation of a public nuisance in another city.

Finally, although these dealers' sales of weapons create

a condition that makes the eventual harm possible by
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putting these weapons in private hands, it is not at all

clear that the condition would cease to exist even if

these particular defendants entirely ceased selling

firearms. Just as in Watson, in which the intoxicated

teenager managed to gain access to a set of car keys,

those who intend to illegally possess and use firearms

in the city of Chicago would still be able to obtain them.

The manufacture and sale of firearms is legal. There is

a market for these products that is served by thousands

of dealers all across the country. The sales that would

otherwise have been made by these dealers would be

made by others. Ultimately, there would be a shift in

market share between these dealers and others and,

perhaps, an increase in the price of illegal weapons "on

the street" as those intent on illegal gun ownership had

to go further afield in search of weapons to buy.

Public policy also supports a conclusion that neither

duty nor legal cause [***100] can be established with

regard to these defendants. In Evans v. Shannon, 201

Ill. 2d 424, 776 N.E.2d 1184, 267 Ill. Dec. 533 (2002),

we invoked public policy when we declined to impose a

duty on a car rental company to check the drivers'

licenses of employees of the entities to whom it leased

cars. We stated that a "duty so imposed would have

far-reaching consequences, logically [**1138] extending

to every person who takes his or her vehicle for repair or

servicing, and requiring that commercial and private car

owners alike police the hiring practices of businesses

with [*414] whom they deal." Evans, 201 Ill. 2d at 438.

In the present case, the consequences of imposing a

duty upon the dealer defendants to prevent the creation

of a public nuisance in the city of Chicago by those

intent on illegally possessing and using guns in the city

are equally far-reaching. The same concerns underlie

our conclusion that it is inadvisable as a matter of public

policy to deem the dealer defendants' actions a legal

cause of the alleged nuisance.

Based on the pleadings before us, we conclude that the

alleged public nuisance is not so foreseeable to the

dealer defendants that their conduct can be deemed

[***101] a legal cause of a nuisance that is the result of

the aggregate of the criminal acts of many individuals

over whom they have no control. This is one of those "

'instances in which a party may have contributed in

some remoteway [to the harm] and yet it is inappropriate

to subject that party to tort liability.' " Spitzer, 309A.D.2d

at 104, 761 N.Y.S.2d at 202 (quoting the lower court in

the same case). See also Abrams, 211 Ill. 2d at 262

(noting that while all traffic accidents are "to some

extent remotely foreseeable," the city's failure to send

an ambulance was not the legal cause of an accident

that occurred while plaintiff was en route to the hospital

in a private vehicle).

We turn, finally, to the remedial issues raised by

defendants.

F. Remedies Sought by Plaintiffs

"It is generally conceded that a nuisance is remediable

by injunction or a suit for damages." Village of Wilson-

ville, 86 Ill. 2d at 22.

1. Damages

Defendants' remoteness argument has two facets. We

considered, above, whether their conduct is too remote

from the criminal acts of third parties to be considered a

[*415] legal cause of the resulting harm. The second

[***102] facet of defendants' remoteness argument is

that because any harm to the city and county is merely

derivative of injuries to individuals who have been

directly affected by gun violence, plaintiffs are too

remote from the harm to seek monetary damages.

An award of damages in an action for nuisance is

"retroactive, applying to past conduct," and is proper if

"it is unreasonable to engage in the conduct without

paying for the harm done." Restatement (Second) of

Torts § 821B, Comment i (1979). Under section 821(C)

of the Restatement, a plaintiff may recover damages in

an individual action for public nuisance only if he

"suffered harm of a kind different from that suffered by

other members of the public exercising the right

common to the general public that was the subject of

interference."Restatement (Second) of Torts § 821C(1)

(1979). The ability of an individual plaintiff to recover

damages in a public nuisance suit is the result of "a tort

remedy [having] been engrafted onto a crime," the tort

remedy being damages for trespass and the crime

being the common law crime of public nuisance. Re-

statement (Second) of Torts § 821C,Comment a [***103]

(1979). No mention is made in section 821C or the

comments that follow of the ability of a public official or

entity to recover damages in an action for public

nuisance brought on behalf of the general public.

Plaintiffs claim more than $ 433 million in operating

expenses attributable to the alleged public nuisance

during the years 1994-98. This amount includes the

expenses of emergency communications and [**1139]

emergency response, health care provided to victims of
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gun violence, police investigations, and the prosecution

and defense of those accused of crimes involving illegal

possession and use of firearms. Plaintiffs also seek

punitive damages against each defendant. Although

acknowledging the difficulty of [*416] apportioning

damages among the individual defendants, plaintiffs

insist that damages are neither speculative nor

particularly difficult to calculate. Plaintiffs also suggest

that it is premature to consider issues related to

damages at the pleading stage of this litigation. Plaintiffs

assert that they may properly seek money damages

because their public nuisance claim "is not based on

economic losses flowing from damage to someone

else's person or property, but instead [***104] properly

asserts the collective rights of the public." "In short,"

plaintiffs state, "in a public nuisance action, the

government is never a remote or derivative plaintiff."

Plaintiffs' position is that because abatement of the

alleged nuisance by collecting unlawful firearms is not

feasible, they are entitled to recover damages

"representing the cost of providing governmental

services made necessary by the widespread unlawful

possession and use of firearms."

a. Economic Loss Doctrine

Defendants assert that the economic loss doctrine

adopted by this court inMoorman Manufacturing Co. v.

National Tank Co., 91 Ill. 2d 69, 435 N.E.2d 443, 61 Ill.

Dec. 746 (1982), and elaborated upon in In re Chicago

Flood Litigation, 176 Ill. 2d 179, 680 N.E.2d 265, 223 Ill.

Dec. 532 (1997), bars plaintiffs' claim for damages. In

Moorman, this court held that the plaintiff purchaser of a

grain storage tank could not recover in tort from the

manufacturer for solely economic loss due to defects in

the tank. Moorman, 91 Ill. 2d at 85-86. The theories of

liability pleaded by the plaintiff in Moorman were strict

liability, negligence, and innocent misrepresentation.

Moorman, 91 Ill. 2d at 72. [***105]

After citing the landmark case of Seely v. White Motor

Co., 63 Cal. 2d 9, 403 P.2d 145, 45 Cal.Rptr. 17 (1965),

this court adopted the reasoning of Seely to conclude

that claims regarding "qualitative defects" in products

"are best handled by contract, rather than tort," whether

the tort theory asserted is strict liability or negligence.

Moorman, [*417] 91 Ill. 2d at 75-76, 86. Further,

allowing amanufacturer to be subjected to liability in tort

for solely economic losses occasioned by amalfunction

of its product "would, in effect, make a manufacturer a

guarantor that all of its products would continue to

perform satisfactorily throughout their reasonably

productive life." Moorman, 91 Ill. 2d at 91. This would

also encroach upon the prerogative of the legislature in

enacting the sales provisions of theUniformCommercial

Code. Moorman, 91 Ill. 2d at 91.

Plaintiffs argue that their claim is not based on the type

of commercial interests for which theMoorman doctrine

bars recovery. The damages they seek are not the type

of economic losses associated with "disappointed

commercial expectations" (In re Chicago Flood, 176 Ill.

2d at 200), [***106] such as " 'damages for inadequate

value, costs of repair and replacement of the defective

product, or consequent loss of profits,' " and " 'the

diminution in value of the product because it is inferior in

quality and does not work for the general purposes for

which it was manufactured and sold' [Citation.]" Moor-

man, 91 Ill. 2d at 82.

[**1140] The present case does not involve a claim by

the purchaser of a product against the manufacturer or

seller of that product for losses caused by a "qualitative

defect." Indeed, the firearmsmanufactured, distributed,

and sold by defendants are alleged to have performed

properly. Moorman, therefore, does not provide the

complete answer.

This court revisited the economic loss doctrine in In re

Chicago Flood, a case in which there was no privity of

contract between the parties and no allegation that a

product was defective. The plaintiffs included a class of

individuals and businesses affected by the flooding of a

tunnel beneath the Chicago River, allegedly caused by

the negligence of the city of Chicago and one of its

[*418] contractors. In addition, an insurance company,

ITT Hartford, the subrogee of several other claimants,

brought [***107] a separate action in nuisance. In re

Chicago Flood, 176 Ill. 2d at 183.Applying theMoorman

doctrine, the trial court dismissed the nuisance claim as

to Hartford's subrogors who did not incur both an

invasion of their property by the flood waters and

resulting property damage. In re Chicago Flood, 176 Ill.

2d at 187. On appeal, the appellate court held that the

Moorman doctrine did not bar an otherwise proper

nuisance claim. In re Chicago Flood, 176 Ill. 2d at

188-89.

This court held that a plaintiff in a private nuisance

action may recover all consequential damages flowing

from an injury to the plaintiff's person or property. In re

Chicago Flood, 176 Ill. 2d at 207. However, because

this court found no reason to treat nuisance differently

than any other tort, recovery of damages for solely
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economic loss would not be permitted. In re Chicago

Flood, 176 Ill. 2d at 207. We based this holding on the

policy underlying the economic loss rule: that because

"the economic consequences of any single accident are

virtually endless," a defendant who could be held liable

for every economic effect of [***108] its tortious conduct

would face virtually uninsurable risks, far out of

proportion to its culpability. The economic loss rule

operates to prevent such open-ended tort liability. In re

Chicago Flood, 176 Ill. 2d at 207 (referring to earlier

discussion in the opinion). The present case, however,

is distinguishable from Chicago Flood, in which the

theory of liability was private nuisance and the harm

was the result of a single accident, rather than a course

of conduct.

Plaintiffs citeBoard of Education of City of Shepard v. A,

C & S, Inc., 131 Ill. 2d 428, 546 N.E.2d 580, 137 Ill. Dec.

635 (1989), as an example of a case in which this court

allowed a tort action to proceed, notwithstanding the

fact that the plaintiff school boards were seeking

damages from the defendant manufacturers [*419] and

distributors of asbestos-containing materials. Recovery

of the costs of asbestos abatement would not have

been possible under a contract theory. After all, the

defendants provided and satisfactorily installed a

product that adequately performed its intended

fireproofing and insulation functions. A, C & S, 131 Ill.

2d at 451.

Moorman directed that a court consider [***109] the

"nature of the defect and the manner in which the

damage occurred" as a means of distinguishing

between property damage, whichwould support a claim

for economic damages, and purely economic loss,

which would not. Moorman, 91 Ill. 2d. at 82. Applying

this two-part inquiry in A, C & S, this court found that the

nature of the [**1141] defect was the presence of

carcinogenic asbestos fibers on school premises. A, C

& S, 131 Ill. 2d at 445. The manner in which damage

occurred was contamination, which was deemed a type

of property damage on which a claim for economic

damages could be based. A, C & S, 131 Ill. 2d at 449.

This court, therefore, declined to dismiss the school

boards' negligence and strict liability claims as barred

by the Moorman doctrine. A, C & S, 131 Ill. 2d at 451.

"Perhaps it is difficult, and may appear somewhat

artificial, to fit a claim for asbestos damage within

the framework which has been established formore

traditional tort or contract actions. Indeed, the nature

of the 'defect' and the 'damage' caused by asbestos

is unique *** . Nonetheless, we do believe that this

complaint has alleged [***110] sufficient facts to

establish a tort action under the principles

established in Moorman; however, the holding in

this case should not be construed as an invitation to

bring economic loss contract actions within the

sphere of tort law through the use of some fictional

property damage." A, C & S, 131 Ill. 2d at 445.

Despite this warning, plaintiffs urge us to read A, C & S

as creating an exception to the Moorman doctrine

whenever it is alleged that a defendant's conduct

"creates an unreasonable threat to public health, safety,

and [*420] welfare." A, C & S, however, does not

represent an exception to Moorman. Instead, A, C & S

merely stands for the proposition that because

contamination is a form of property damage, the cost of

asbestos removal from a plaintiff's property does not

constitute a solely economic loss subject to the bar of

Moorman. See also Tioga Public School District # 15 of

Williams County, State of North Dakota v. United States

Gypsum Co., 984 F.2d 915 (8th Cir. 1993) (holding that

the economic loss doctrine did not bar plaintiff's claim

for damages for the costs of asbestos abatement). In

addition, we note that [***111] A, C & S predates this

court's decision in In re Chicago Flood, in which the

recognized exceptions to the Moorman doctrine were

listed. The exception urged by plaintiffs was not noted.

In re Chicago Flood, 176 Ill. 2d at 199.

Plaintiffs also cite several cases from other jurisdictions

for the proposition that the economic loss doctrine does

not apply when the defendant is alleged to have

breached a duty to the general public. For example, in

In re One Meridian Plaza Fire Litigation, 820 F. Supp.

1460, 1480 (E.D. Pa. 1993), rev'd on other grounds, 12

F.3d 1270 (3d Cir. 1993), the federal district court held

that, under Pennsylvania law, the economic loss

doctrine was not applicable to a public nuisance claim.

One Meridian Plaza, however, is not inconsistent with

our result in In re Chicago Flood, although the federal

district court took a slightly different approach by linking

the policy underlying the economic loss doctrine to the

standing requirements for public nuisance claims. One

Meridian Plaza, 820 F. Supp. at 1480-81. The special

harm requirement, which must be met in order for an

individual [***112] to have standing to bring a public

nuisance claim,

"is intended to serve the same purpose as the

economic loss doctrine: to limit liability arising from

an event. Public nuisances, by definition, affect
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many people. If every person or entity injured from

a public nuisance could recover economic or even

property damages, liability could be [*421]

exorbitant; thus only those plaintiffs who suffer

special harm may recover." (Emphasis added.)

[**1142] OneMeridian Plaza, 820 F. Supp. at 1481.

Plaintiffs in the present case can neither avail

themselves of the standing conferred upon individuals

under section 821(C)(2) of the Restatement on the

basis of having suffered a particular harm, nor escape

the strictures of the Moorman doctrine, because they

have pleaded no injury to person or property.

Plaintiffs' reliance on People Express Airlines, Inc. v.

Consolidated R. Corp., 100 N.J. 246, 495 A.2d 107

(1985), is similarly misplaced.People Express, likeOne

Meridian Plaza, involved a single catastrophic accident,

specifically, a tank car accident in a rail yard that

necessitated evacuation of nearby businesses due to

the threat of explosion. People [***113] Express, one of

the affected businesses, suffered no property damage,

but did incur economic losses from the shutdown.

People Express, 100 N.J. at 248-49, 495 A.2d at 108.

The theories of liability pleaded were negligence,

nuisance, and strict liability. People Express, 100 N.J.

at 250, 495 A.2d at 109. The Supreme Court of New

Jersey expressed concern with the economic loss

doctrine, which allowed some parties, but not others, to

recover economic losses based on "the fortuitous

occurrence of physical harm or property damage,

however slight." People Express, 100 N.J. at 251, 495

A.2d at 109. On the other hand, the court found:

"It is understandable that courts, fearing that if even

one deserving plaintiff suffering purely economic

loss were allowed to recover, all such plaintiffs

could recover, have anchored their rulings to the

physical harm requirement. While the rationale is

understandable, it supports only a limitation on, not

a denial of, liability." People Express, 100 N.J. at

254, 495 A.2d at 111.

The limiting principle adopted by the New Jersey court

was that of foreseeability. People Express, 100 N.J. at

256, 495 A.2d at 112. [***114] Under the new rule, "a

defendant who has breached his duty of care to avoid

the risk of [*422] economic injury to particularly

foreseeable plaintiffs may be held liable for actual

economic losses that are proximately caused by its

breach of duty." People Express, 100 N.J. at 267, 495

A.2d at 118. With regard to the nuisance claim, the court

stated, the ability of an individual to recover solely

economic losses under the new rule would be

dependent on his standing to bring an action for public

nuisance. People Express, 100 N.J. at 259-60, 495

A.2d at 113-14.

The foreseeability exception to the economic loss

doctrine formulated by the New Jersey court in People

Express has not been widely adopted. In addition,

although People Express was decided several years

after Moorman, it was decided more than a decade

before In re Chicago Flood. When this court ruled in In

re Chicago Flood that the Moorman doctrine bars the

recovery of solely economic damages in private

nuisance, it implicitly rejected the approach taken in

People Express. We are not persuaded to adopt it now.

Although the economic loss doctrine is rooted in [***115]

the theory of freedom of contract, it has grown beyond

its original contract-based policy justifications of

maintaining the fundamental distinction between

contract and tort and protecting the freedom of parties

to allocate risk by contract. In re Starlink Corn Products

Liability Litigation, 212 F. Supp. 2d 828, 842 (N.D. Ill.

2002). One of the early expansions of the economic

loss doctrine beyond cases involving the parties to a

contract was in the so-called "bridge" or "access cases."

Starlink, 212 F. Supp. 2d at 840. In these cases, the

plaintiff businesses [**1143] sought damages for lost

profits after access to their places of business was

prevented by the closure of a bridge or road. The

theories of liability were negligence or nuisance. In re

Chicago Flood was such a case. Starlink, 212 F. Supp.

2d at 840.

"Although they are nominally under the same

economic loss rule, there are really some different

policy issues driving [*423] the doctrine in access

cases. The usual concerns about interfering with

contract law and the parties' freedom to allocate

risks are not present because there is no contractual

relationship. The parties are typically [***116]

strangers and, with no foreknowledge of each

other's activities, had no opportunity to assess and

allocate risks ex ante. What these cases share in

common with traditional economic loss doctrine

jurisprudence is the lack of property damage.

Moreover, because the only harms alleged were

profits lost due to customer's inability to access the

premises, these damages fit neatly within the rubric

of 'disappointed commercial expectations.' Courts

also emphasize the speculativeness and potential
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magnitude of damages in access cases. *** So,

although the original policy bases for the economic

loss doctrine are not present, because of the type of

injury, these cases seem to fit, at least linguistically,

within the economic loss doctrine." Starlink, 212 F.

Supp. 2d at 840.

The damages sought by the plaintiffs in the present

case are not lost profits and, thus, do not "fit neatly"

within the rubric of the economic loss doctrine as applied

in the access cases. However, the concerns regarding

speculativeness and potential magnitude of damages

that are present in the access cases are present here.

We conclude that the damages sought by the plaintiffs

are "solely economic damages" [***117] in the sense

that they represent costs incurred in the absence of

harm to a plaintiff's person or property. See Starlink,

212 F. Supp. 2d at 841 (plaintiff cannot rely on harm to

property belonging to others to demonstrate economic

injury).

In sum, this court has never before been asked to

determine whether the Moorman doctrine bars a claim

for solely economic damages incurred by a city when it

brings a claim of public nuisance on behalf of the

general public, in the absence of physical harm to city

property or other direct injury. TheRestatement appears

to limit recovery of economic damages in public

nuisance suits to individual plaintiffs so affected by the

public nuisance that they have standing to bring the

action. Restatement (Second) of Torts § 821(C)(1)

[*424] (1979). We need not decide in the present case

whether we agree with this approach, which has been

adopted in other jurisdictions (One Meridian Plaza, 820

F. Supp. at 1481;Stop &ShopCos. v. Fisher, 387Mass.

889, 897, 444N.E.2d 368, 373 (1983) (individual plaintiff

who suffered no damage to property may recover solely

economic damages [***118] in public nuisance claim for

obstruction of public way by demonstrating "special

pecuniary harm," not common to the general public)),

because the plaintiffs here are public entities. InChicago

Flood, this court concluded that there is no reason to

treat claims of private nuisance differently from other

torts. In re Chicago Flood, 176 Ill. 2d at 207. In the end,

we see no reason to treat claims of public nuisance

differently than claims of private nuisance. The Moor-

man doctrine does not permit an award of solely

economic damages to the plaintiff public entities in this

public nuisance action.

b. Municipal Cost Recovery Rule

The result we reach on the application of the economic

loss doctrine is [**1144] consistent with the result

mandated by the municipal cost recovery rule, also

called the "free public services doctrine," under which

public expenditures made in the performance of

governmental functions are not recoverable in tort. The

rule, where it has been adopted, is based, in part, on the

constitutional doctrine of separation of powers. See,

e.g.,United States v. Standard Oil Co. of California, 332

U.S. 301, 314-15, 91 L. Ed. 2067, 2075, 67 S. Ct. 1604,

1611 (1947) [***119] (declining to recognize cause of

action by federal government to recover costs of injured

soldier's hospitalization and pay resulting from

negligence of defendants; noting that Congress, not the

Court, "is the custodian of the national purse," and the

"exclusive arbiter of federal fiscal affairs").

This court has not had occasion to consider adoption

[*425] of the municipal cost recovery rule. The single

appellate court case to employ the rule, County of

Champaign v. Anthony, 33 Ill. App. 3d 466, 337 N.E.2d

87 (1975), held that the county could not recover from a

criminal defendant the cost of providing protection to a

witness against him. This court affirmed on other

grounds. County of Champaign v. Anthony, 64 Ill. 2d

532, 356 N.E.2d 561, 1 Ill. Dec. 373 (1976).

The seminal case on this doctrine is City of Flagstaff v.

Atchison, Topeka & Santa Fe Ry. Co., 719 F.2d 322,

324 (9th Cir. 1983), in which the city attempted to

recover from the railway the costs associated with

emergency response after the derailment of tank cars

carrying explosive gas. The city's theories of liability

were negligence and conduct of an ultrahazardous

activity. City of Flagstaff, 719 F.3d at 323. [***120]

Affirming the district court's dismissal of the complaint,

the court of appeals held that "the cost of public services

for protection from fire or safety hazards is to be borne

by the public as a whole, not assessed against the

tortfeasor whose negligence creates the need for the

service." City of Flagstaff, 719 F.2d at 323 (applying

Arizona law in a case of first impression). See alsoKoch

v. Consolidated Edison Co. of NewYork, Inc., 62 N.Y.2d

548, 468N.E.2d 1, 479N.Y.S.2d 163 (1984) (in absence

of statutory authority, city cannot recover wages,

salaries, and overtime paid to police, fire, and other

municipal employees as a result of citywide blackout

caused by defendant's negligence).

The decision in City of Flagstaff did not turn on the

underlying theory of tort liability, or on the question of

proximate or legal cause of the expenditures. Rather,

the identity of the claimant and the nature of the cost

combined to deny recovery. City of Flagstaff, 719 F.2d

at 324. As the court explained:
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"Where such services are provided by the

government and the costs are spread by taxes, the

tortfeasor does not expect a demand for [***121]

reimbursement. This is so even though the [*426]

tortfeasor is fully aware that private parties injured

by its conduct, who cannot spread their risk to the

general public, will have a cause of action against it

for damages proximately or legally caused." City of

Flagstaff, 719 F.2d at 323.

Thus, the expectations of potential defendants, both

business entities and individuals, and their insurers

would be upset substantially if an entirely new scheme

of liability were imposed. City of Flagstaff, 719 F.2d at

323. Settled expectations are often upset when new tort

doctrines emerge. Nevertheless, with regard to

municipal services "a fair and sensible system for

spreading costs is already in place." City of Flagstaff,

719 F.2d at 323.

"Governmental entities themselves currently bear

the cost in question, and they have taken no action

to shift it elsewhere. If the government has chosen

[**1145] to bear the cost for reasons of economic

efficiency, or even as a subsidy to the citizens and

their businesses, the decision implicates fiscal

policy; the legislature and its public deliberative

processes, rather than the court, is the appropriate

forum [***122] to address such fiscal concerns."

City of Flagstaff, 719 F.2d at 324, citing Standard

Oil, 332 U.S. at 314-17, 91 L. Ed. at 2075-76, 67 S.

Ct. at 1611-12.

We agree that where a system already exists for the

rational allocation of costs, and where society as a

whole relies upon that system, there is little reason for a

court to impose an entirely new system of allocation.

This is particularly truewhere, as here, allowing recovery

of the costs of routine police and other emergency

services could have significant unintended

consequences.

In addition to stating that such recovery would be

permitted if it were authorized by statute or regulation,

the court of appeals in City of Flagstaff noted that

recovery has been allowed "where the acts of a private

party create a public nuisance which the government

seeks to abate *** and where the government incurs

expenses to protect its own property." City of Flagstaff,

719 F.2d at 324. "These cases fall into distinct,

well-defined [*427] categories unrelated to the normal

provision of police, fire, and emergency services, and

none are applicable here." City of Flagstaff, 719 F.2d at

324. [***123]

A, C & S, one of the cases cited by the plaintiffs, is such

a case. Plaintiffs suggest that this court approved the

school boards' recovery of costs as a consequence of a

defendant's wrongdoing. However, the plaintiff school

boards in A, C& S were suing under ordinary tort

principles as owners of damaged property, not as

governmental entities seeking to recover the costs of

the services they routinely provide to the public. A, C &

S, 131 Ill. 2d at 450-51. See also People ex rel. Depart-

ment of Transportation v. City of Chicago, 36 Ill. App. 3d

712, 714, 344 N.E.2d 688 (1976) ("it is well established

that when the State brings an action to recover for

damages to property, it stands in the same position as

to rights and remedies as any other litigant").

Other cases cited by plaintiffs involve various forms of

environmental pollution, for which the costs of

abatement are recoverable; or damage to public

property, in which the city sues in tort as a property

owner; and, thus, fall within one of the "distinct,

well-defined categories unrelated to the normal

provision" of public services described in City of

Flagstaff. In Wyandotte Transportation Co. v. United

States, 389 U.S. 191, 19 L. Ed. 2d 407, 88 S. Ct. 379

(1967), [***124] for example, the government was

permitted to recover the costs of removing a sunken

vessel from an inland waterway because such recovery

was consistent with a federal statute that contained

specific, but not exclusive, remedies for violations.

In City & County of San Francisco v. Philip Morris, Inc.,

957 F. Supp. 1130 (N.D. Cal. 1997), plaintiffs were

permitted tomaintain an action for fraud against tobacco

defendants in effort to recover costs of medical care

provided to indigent residents for smoking-related

illness. [*428] This result, however, was not reached as

an exception to themunicipal cost recovery rule. Rather,

the court ruled that the California law, which bars

recovery by one who paysmedical expenses of another

who has been negligently injured, does not apply to

intentional torts such as fraud. City & County of San

Francisco, 957 F. Supp. at 1141.

Plaintiffs also rely on Ashcroft v. Kansas City Firefight-

ers Local No. 42, 672 S.W.2d 99 (Mo. App. 1984), in

which the State of [**1146] Missouri was permitted to

sue the firefighters' union in tort to recover the cost of

deploying the state militia during an illegal strike.

Authority for [***125] the award of damages was found
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in the state statute making such strikes illegal, which

"implicitly consigned" the recognition of a cause of

action for violation of the statute and the creation of the

proper remedy to the courts. Ashcroft, 672 S.W.2d at

109. TheMissouri court, however, expressly disclaimed

any liability for damages under the theory of public

nuisance on these facts. Ashcroft, 672 S.W.2d at 114.

Plaintiffs also cite City of New York v. Taliaferrow, 144

Misc. 2d 649, 544N.Y.S.2d 273 (1989), in which the trial

court ruled the operation of a house of prostitution a

public nuisance and awarded $ 1 in compensatory

damages and $ 100,000 in punitive damages to the city,

pursuant to a state statute authorizing the imposition of

civil penalties. No "municipal costs" were at issue

because no compensatory damages were

demonstrated. Taliaferrow, 144 Misc. 2d at 653, 544

N.Y.S.2d at 277.

Plaintiffs also argue that the exception acknowledged in

City of Flagstaff, applicable to matters "unrelated to the

normal provision of police, fire, and emergency services"

(City of Flagstaff, 719 F.2d at 324), [***126] should apply

when ongoingmisconduct is so pervasive that it creates

a public nuisance. They cite City of Cincinnati, in which

the Supreme Court of Ohio permitted the city to [*429]

maintain an action for damages in tort against a group

of defendants similar to those in the present case:

"Although a municipality cannot reasonably expect

to recover the costs of city services whenever a

tortfeasor causes harm to the public, it should be

allowed to argue that it may recover such damages

in this type of case. Unlike the train derailment that

occurred in the Flagstaff case, which was a single,

discrete incident requiring a single emergency

response, the misconduct alleged in this case is

ongoing and persistent. The continuing nature of

the misconduct may justify the recoupment of such

governmental costs. *** Moreover, even the

Flagstaff court recognized that recovery by a

governmental entity is allowed 'where the acts of a

private party create a public nuisance which the

government seeks to abate.' " City of Cincinnati, 95

Ohio St. 3d at 428, 768 N.E.2d at 1149-50, quoting

City of Flagstaff, 719 F.2d at 324.

See also City of Boston v. Smith & Wesson Corp., 12

Mass. L. Rep. 225, 2000 Mass. Super. LEXIS 352

(2000) [***127] (distinguishingCity of Flagstaff on basis

that it involved a discrete emergency).

In James v.Arms Technology, Inc., 359 N.J. Super. 291,

820 A.2d 27 (2003), a New Jersey appellate court

offered several reasons for declining to apply the

municipal cost recovery rule to a public nuisance claim

against gun manufacturers, distributors, and dealers.

First, the case upon which the New Jersey rule was

based had subsequently been abrogated, at least in

part, by statute. Second, the ongoing course of conduct

alleged against these defendants was distinguishable

from the single incident at issue in City of Flagstaff.

Third, the rule does not apply where a municipality

seeks to recover the costs of abatement of a nuisance.

And, finally, the rule has been "subject to recent criticism,

given the economic realities faced by cities." James,

359 N.J. Super. at 327, 820 A.2d at 49-50.

We do not find these reasons persuasive. Unlike New

Jersey, no Illinois statute authorizes the recovery sought

[*430] by plaintiffs. Second, we reject the distinction

between single, discrete disasters, such as fires [***128]

and explosions, and the unfortunately frequent incidents

of handgun violence as a meaningful [**1147] basis for

abrogating the rule. If anything, the need for emergency

response to shootings is a day-to-day occurrence, well

within the predictable need for law enforcement and

othermunicipal resources, while the risk of an explosion

or other disaster is unpredictable and may impose

devastating costs on a local government. Such a "single

incident" does not result in a merely "nominal expense"

(James, 359N.J. Super. at 326, 820A.2d at 48) that can

be spread across the tax base without difficulty, as

these cases would suggest. Nevertheless, as a matter

of public policy, the cost of responding to such disasters

is borne by the taxpayers, absent any legislative

authorization otherwise. It defies common sense to

suggest that the more predictable the expense, the

greater the ability of the city to recover its costs in tort.

The potential unintended consequences of such a rule

are staggering. We agree with defendants that when

the need for emergency services in response to an

alleged nuisance is ongoing, themunicipal cost recovery

rule is stronger, not weaker, because the legislature

[***129] is better able to consider need for cost-recovery

legislation than in cases of sudden disaster. If the

legislature concludes that the costs of a certain public

service should be borne by the parties whose conduct

necessitates that service, rather than by the taxpayers

in general, it has the ability to enact a statute expressly

authorizing recovery of such costs. Third, since plaintiffs

admit that abatement is not feasible and that the

damages they seek do not represent the cost of

abatement, the exception in City of Flagstaff for such

recovery does not apply. And, finally, we are not

persuaded by scholarly and judicial criticism of the rule,
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as reflected in plaintiffs' argument that "compensatory

damages may *** [*431] constitute the most effective

relief available for pastmisconduct, both to compensate

the City and the County and to establish a rule providing

the firearms industry with an economic incentive to

utilizemore responsiblemarketing practices." Theymay

be correct, but this is a question for the legislature. We

will not abandon the principles of Moorman and its

progeny, and the sound logic underlying the municipal

cost recovery rule, in order to create such an incentive.

[***130] We conclude, therefore, that even if plaintiffs

properly pleaded a cause of action in public nuisance,

money damages would not be available because the

claimed damages do not represent the actual cost of

abatement of the nuisance or compensation for actual

harm to the city's or county's property.

2. Injunctive Relief

The issuance of an injunction is contingent on plaintiffs'

prevailing at trial on the merits of their claim. Concerns

raised by defendants about the availability of a remedy

at law and breadth of the injunctive relief sought are,

therefore,merely speculative andwe decline to address

them.

Similarly, because this case has been resolved on other

grounds, we have not considered defendants'

arguments that dismissal of this action is warranted on

the basis the injunctive relief sought by plaintiffs would

violate the commerce and due process clauses of the

United States Constitution (U.S. Const., art. I, § 8, cl. 3;

amends. V, XIV) and the state constitutional provision

addressing the powers of home rule units (Ill. Const.

1970, art. VII, § 6). Lyon v. Department of Children &

Family Services, 209 Ill. 2d 264, 271, 807 N.E.2d 423,

282 Ill. Dec. 799 (2004).

IV. [***131] CONCLUSION

Plaintiffs and the amici supporting their position

advocate expansion of the common law of public

nuisance [*432] to encompass their [**1148] novel

claim. They anticipate our reluctance to expand

nuisance liability in an area highly regulated by both

state and federal law and urge that it is not only within

our inherent authority, but it is also our duty, to construe

the common law to aid a local government's effort to

protect its citizens from gun violence.

To do so, we would have had to decide each of the

issues raised in this appeal in plaintiffs' favor. In effect,

we would have had to resolve every "close call" in favor

of creating an entirely new species of public nuisance

liability. Instead, after careful consideration, we conclude

that plaintiffs have not stated a claim for public nuisance.

Even granting, arguendo, that a public right has been

infringed, we conclude that their assertions of negligent

conduct are not supported by any recognized duty on

the part of the manufacturer and distributor defendants

and that, under the Gilmore rule (Gilmore, 261 Ill. App.

3d at 661), their allegations of intentional conduct are

insufficient for public nuisance [***132] liability as a

matter of law. In addition, we hold that proximate cause

cannot be established as to the dealer defendants

because the claimed harm is the aggregate result of

numerous unforeseeable intervening criminal acts by

third parties not under defendants' control. By

implication, proximate cause is also lacking as to the

manufacturer and distributor defendants, who are even

further removed from the intervening criminal acts.

Finally, we hold that plaintiffs' action for damages is

barred by theMoorman doctrine and the municipal cost

recovery rule.

Any change of this magnitude in the law affecting a

highly regulated industry must be the work of the

legislature, brought about by the political process, not

the work of the courts. In response to the suggestion of

amici that we are abdicating our responsibility to declare

the common law, we point to the virtue of judicial

restraint.

[*433] We, therefore, reverse the judgment of the

appellate court and affirm the judgment of the circuit

court, which properly granted defendants' motion to

dismiss.

Appellate court judgment reversed; circuit court

judgment affirmed.

Concur by: FREEMAN

Concur

JUSTICE FREEMAN, specially concurring:

For [***133] the reasons given inmy special concurrence

in Young v. Bryco Arms, 213 Ill. 2d 433, 821 N.E.2d

1078, 2004 Ill. LEXIS 1664, 290 Ill. Dec. 504, No. 93678

(November 18, 2004), I specially concur.

CHIEF JUSTICE McMORROW and JUSTICES

FITZGERALD, KILBRIDE and RARICK join in this

special concurrence.
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City of New York v. Beretta U.S.A. Corp.
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September 21, 2007, Argued; April 30, 2008, Decided

Docket No. 05-6942-cv(LEAD), 05-6964-cv (XAP), 06-3692-cv (CON), 06-3695-cv (XAP)

Reporter

524 F.3d 384; 2008 U.S. App. LEXIS 9309

Speaker of the New York City Council, NEW YORK

CITY HEALTH AND HOSPITALS CORPORATION,

Plaintiffs-Appellees, UNITED STATES OF AMERICA,

Intervenor, v. BERETTA U.S.A. CORP., BROWNING

ARMS CO., COLT'S MFG. CO., INC., FORJAS

TAURUS, S.A., GLOCK INC., PHOENIX ARMS,

SIGARMS, INC., SMITH & WESSON CORP., STURM,

RUGER AND CO., INC., TAURUS INTERNATIONAL

MANUFACTURING, INC., SIGARMS SAUER GMBH,

f/k/a J.P. Sauer & Sohn Inc., TANFOGLIO FRATELLI

S.R.L., WILLIAMS SHOOTERS SUPPLY, WALTER

CRAIG, INC., VALOR CORP., SPORTS SOUTH, INC.,

SOUTHERN OHIO GUN, INC., RSR GROUP, INC.,

RONSHIRK'S SHOOTERS' SUPPLIES, INC., RILEY'S

INC., MKS SUPPLY, INC., LIPSEY'S, INC., LEW

HORTON DISTRIBUTION CO., KIESLER POLICE

SUPPLY INC., HICKS, INC., GLEN ZANDERS FUR

AND SPORTING GOODS, CO., FABER BROTHERS,

INC., EUCLIDAVENUE SALES, ELLETT BROTHERS,

INC., DIXIE SHOOTERS SUPPLY, INC., DAVIDSON'S

SUPPLY COMPANY, INC., CHATTANOOGA

SHOOTING SUPPLIES, INC., CAMFOUR, INC.,

BRAZAS SPORTING ARMS, INC., BILL HICKS &

COMPANY, BANGERS, L.P., ALAMO LEATHER

GOODS, INC., ACUSPORT CORPORATION,

Defendants-Appellants-Cross-Appellees, B.L.

JENNINGS, INC., BRYCO ARMS, INC., CARL

WALTHER GMBH, FMJ, a/k/a Full Metal Jacket,

GLOCK GMBH, H&R 1871, INC., HI-POINT

FIREARMS, NAVEGAR INC., d/b/a Intratec USA, Inc.,

O.F. MOSSBERG AND SONS, INC., PIETRO

BERETTA SP.A, ROSSI, S.A., JOHN DOE

MANUFACTURERS 1-100, CHINA NORTH

INDUSTRIES CORPORATION, a/k/a Norinco,

REMINGTON ARMS CO. INC., CHARCO 2000, INC.,

LLAMAGABILONDOYCIA, MARLIN FIREARMSCO.,

SAVAGE ARMS, INC., U.S. REPEATING ARMS CO.,

INC., SCOTT WHOLESALE CO., INC., Manufacturer

Defendants, Distributor Defendants, Manufacturer and

Distributor Defendants, Defendants, Joan Truman

Smith, Interested-Party, John F. Curran, Interested

Party.

Subsequent History: As Amended, May 30, 2008.

US Supreme Court certiorari denied by New York v.

Beretta U.S.A. Corp., 2009 U.S. LEXIS 1833 (U.S.,

Mar. 9, 2009)

Prior History: [**1] Appeal from so much of an order

entered in the United States District Court for the

Eastern District of New York (Weinstein, J.) as denies

the motion by defendant firearms suppliers, grounded

on the claim restriction provisions of the Protection of

Lawful Commerce inArmsAct, to dismiss the complaint

of plaintiff City of New York seeking injunctive relief to

inhibit the diversion of firearms into illegal markets, the

District Court having determined that theAct's statutory

exception allowing claims for violation of a state statute

is met by the New York criminal nuisance statute; cross

appeal from so much of the same order as rejects, in

accordance with the position taken by intervenor United

States of America, various constitutional challenges to

the Act.

City of New York v. Beretta U.S.A. Corp., 401 F. Supp.

2d 244, 2005 U.S. Dist. LEXIS 30363 (2005)

Disposition: The judgment of the District Court with

respect to the constitutionality of the PLCAA is

AFFIRMED. The case is remanded to the District Court

with instructions to enter judgment dismissing the case

as barred by the PLCAA.

Case Summary

Procedural Posture

Appellees, a city and others, sued appellants, firearms

manufacturers andwholesalers, seeking injunctive relief

to inhibit the diversion of firearms into illegal markets.

The U.S. District Court for the Eastern District of New

York denied appellants' motion to dismiss based on the

claim restricting provisions of the Protection of Lawful

Commerce in Arms Act (PLCAA), 15 U.S.C.S. §§

7901-7903, and certified the ruling for immediate appeal.

http://advance.lexis.com/api/shepards?id=urn:contentItem:7XW4-F4M1-2NSF-C01H-00000-00&category=initial&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SDC-FBT0-TXFX-42CF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VT0-RRV0-TXFX-12V8-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VT0-RRV0-TXFX-12V8-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4VT0-RRV0-TXFX-12V8-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4HPM-1N70-TVW3-P1W0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4HPM-1N70-TVW3-P1W0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GTG1-NRF4-429M-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GTG1-NRF4-429M-00000-00&context=1000516


Overview

The PLCAA barred civil lawsuits against firearms

manufacturers and sellers seeking injunctive or other

relief from the unlawful misuse of firearms distributed in

interstate commerce. The district court held that the

PLCAA did not require dismissal of the suit since N.Y.

Penal Law § 240.45 satisfied the predicate statute

exception to the PLCAA. On appeal, the court rejected

each of the city's arguments as to the law's

constitutionality, finding that the PLCAA was a

permissible exercise of congressional commerce power,

and that it did not violate the principles of separation of

powers or the Tenth or First Amendments. The court

further found that the PLCAA required dismissal of the

suit since § 240.45 was not a predicate statute within

the exception to the PLCAA's claim restricting

provisions. The court applied principles of statutory

construction to determine the meaning of the PLCAA

language defining a predicate statute as one that was

"applicable to" the sale or marketing of firearms. The

court found that § 240.45 was a statute of general

applicability, and that it did not fall with the PLCAA's

predicate exception, because it did not clearly regulate

the firearms industry.

Outcome

The court affirmed the district court's decision with

respect to the constitutionality of the PLCAA, reversed

the district's court's decision denying appellants' motion

to dismiss based on the claim restricting provisions of

the PLCAA, and remanded the case with instructions to

enter judgment dismissing the case as barred by the

PLCAA.
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Defendant-Appellant-Cross-Appellee Colt's
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Judges: Before: MINER, CABRANES, and

KATZMANN, Circuit Judges. Judge Katzmann dissents

in a separate opinion.

Opinion by: MINER

Opinion

[*388] MINER, Circuit Judge:

Defendants-appellants-cross-appellees,manufacturers

andwholesale sellers of firearms ("FirearmsSuppliers"),

appeal from so much of an order entered in the United

States District Court for the Eastern District of NewYork

(Weinstein, J.) as denies their motion, grounded on the

claim restriction provisions of the Protection of Lawful

Commerce in Arms Act, for dismissal of the complaint.

In the complaint, plaintiff-appellee-cross-appellant, the

City [*389] of New York (the "City"), seeks injunctive

relief to inhibit the diversion of firearms into illegal

markets. The District Court determined that the Act did

not violate the United States Constitution, and that the

Act's statutory exception for claims based on [**7] the

violation of a state statute applicable to the sale or

marketing of firearms is met by New York's criminal

nuisance statute. The City cross appeals from so much

of the above-described order as rejects, in accordance
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with the position taken by intervenor United States of

America, various constitutional challenges to the Act

raised by theCity. Becausewe conclude that thePLCAA

(1) bars the instant action and (2) represents a

permissible exercise of Congress's power under the

Commerce Clause, we affirm the order of the District

Court in part and reverse in part.

BACKGROUND

I. Introduction

The action giving rise to this appeal was commenced on

June 20, 2000, when the City filed a complaint against

the Firearms Suppliers seeking injunctive relief and

abatement of the alleged public nuisance caused by the

Firearms Suppliers' distribution practices. The City

claimed that the Firearms Suppliers market guns to

legitimate buyers with the knowledge that those guns

will be diverted through various mechanisms into illegal

markets. The City also claimed that the Firearms

Suppliers fail to take reasonable steps to inhibit the flow

of firearms into illegal markets. On October 2, 2001, the

action [**8] was stayed due to issues arising from the

September 11, 2001 attacks on theWorld Trade Center.

The initial stay of sixty days was continued pending the

outcomeof an appeal proceeding in state court involving

the same claims for relief sought by the State of New

York against most of the defendants in this action. See

People v. Sturm, Ruger & Co., 309 A.D.2d 91, 761

N.Y.S.2d 192, 194--95 (N.Y. App. Div.), leave to appeal

denied, 100 N.Y.2d 514, 801 N.E.2d 421, 769 N.Y.S.2d

200 (2003) (affirming dismissal of the state's common

law public nuisance claim). After the stay was lifted, the

City filed a Second Amended Complaint ("Amended

Complaint") on January 27, 2004.

On October 26, 2005, the Protection of Lawful

Commerce in Arms Act, Pub. L. No. 109-92, 119 Stat.

2095 (codified at 15 U.S.C. §§ 7901--03) (the "PLCAA"

or the "Act") became federal law. The PLCAA provides

that any "qualified civil liability action that is pending on

October 26, 2005, shall be immediately dismissed by

the court in which the action was brought or is currently

pending." 15 U.S.C. § 7902(b). A "qualified civil liability

action" is

a civil action or proceeding . . . brought by any

person against amanufacturer or seller of a [firearm

distributed in interstate [**9] or foreign commerce] .

. . for damages, punitive damages, injunctive or

declaratory relief, abatement, restitution, fines, or

penalties, or other relief, resulting from the criminal

or unlawful misuse of a [firearm distributed in

interstate or foreign commerce] by the person or a

third party.

15 U.S.C. § 7903(5)(A). On the day the PLCAA was

enacted, the Firearms Suppliers moved to dismiss the

Amended Complaint pursuant to section 7902(b). In its

opposition to the Firearms Suppliers' motion to dismiss,

the City argued that the Act did not bar its causes of

action because this case fell within an exception to the

forbidden qualified civil liability actions. Pursuant to an

exception written into the Act, a suit may proceed when

a plaintiff adequately alleges that a "manufacturer or

seller of [firearms transported in interstate or foreign

commerce] knowingly violated aState or Federal statute

applicable to the [*390] sale or marketing of [firearms],

and the violation was the proximate cause of the harm

for which relief is sought." 15 U.S.C. § 7903(5)(A)(iii).

This provision has been called the "predicate exception,"

which appellation we adopt. For purposes of this

opinion, a statute upon which [**10] a case is brought

under the predicate exception is referred to as a

"predicate statute." The predicate statute at issue in this

case is New York Penal Law § 240.45, Criminal

Nuisance in the Second Degree. 1 The Firearms

Suppliers claimed that New York Penal Law § 240.45

may not serve as a predicate statute because the

predicate exception is meant to apply to statutes that

are expressly and specifically applicable to the sale and

marketing of firearms, and not to statutes of general

applicability, such as section 240.45. The City also

challenged the constitutionality of the Act on various

grounds. The United States intervened to defend the

1 N.Y. Penal Law § 240.45 provides, in pertinent part:

A person is guilty of criminal nuisance in the second degree when. . .

By conduct either unlawful in itself or unreasonable under all the circumstances, he knowingly or recklessly creates

or maintains a condition which endangers the safety or health of a considerable number of persons . . . .
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constitutionality of the PLCAA, taking no position on the

PLCAA's effect, if any, on the litigation.

On December 2, 2005, the United States District Court

for the Eastern District of New York (Weinstein, J.)

denied [**11] the Firearms Suppliers' motion to dismiss,

finding that the claim restriction provisions of the PLCAA

did not require dismissal of the case at bar. City of New

York v. Beretta U.S.A. Corp., 401 F. Supp. 2d 244

(E.D.N.Y. 2005). The District Court held that, "[b]y its

plainmeaning, NewYork [Penal Law § ] 240.45 satisfies

the language of the predicate exception requiring a

'statute applicable to the sale or marketing of [a

firearm].'" Id. at 261. The District Court also found that if

the Act did operate to bar the City's claims, it would be

constitutional. Id. at 251.

The District Court certified its December 2, 2005 order

for immediate appeal to this Court, pursuant to 28

U.S.C. § 1292(b). Id. at 298 ("There is a substantial

ground for disagreement about a controlling issue of

law -- the applicability of the Act to the present litigation

-- and an immediate appeal may substantially advance

the ultimate termination of the litigation."). The Firearms

Suppliers appeal from the District Court's denial of their

motion to dismiss, and the City cross appeals from the

District Court's holding that the PLCAA is constitutional.

For the reasons that follow, we conclude that the City's

claim, predicated [**12] on New York Penal Law §

240.45, does not fall within an exception to the claim

restricting provisions of the Act because that statute

does not fall within the contours of the Act's predicate

exception. We also hold that the PLCAA is a valid

exercise of the powers granted to Congress pursuant to

the Commerce Clause and that the PLCAA does not

violate the doctrine of separation of powers or otherwise

offend the Constitution in any manner alleged by the

City.

II. The City's Allegations

The factual bases for the City's complaint are set forth in

painstaking detail in NAACP v. Acusport, 271 F. Supp.

2d 435 (E.D.N.Y. 2003), andCity of NewYork v. Beretta

U.S.A. Corp., 315 F. Supp. 2d 256 (E.D.N.Y. 2004)

(denying motion to dismiss). Accordingly, our factual

summary is brief. TheCity seeks "injunctive relief [*391]

and abatement of the public nuisance that defendants

cause, contribute to and maintain by their marketing

and distribution practices." Amended Complaint P 1.

The City alleges that the Firearms Suppliers know that

firearms distributed to legitimate retailers are diverted

into illegal markets and that the Firearms Suppliers

"could, but do not, monitor, supervise or regulate the

sale and [**13] distribution of their guns by their

downstream distributors or dealer-customers"; "could,

but do not, monitor, supervise or train distributors or

dealers to avoid sales that feed the illegal secondary

market"; and "make no effort to determine those

distributors and dealers whose sales disproportionately

supply the illegal secondary market." Amended

Complaint P 8. In spite of New York City's strict controls

on gun possession,

thousands of guns manufactured or distributed by

defendants were used to commit crimes in the City

of New York. This number includes only guns that

were recovered in the course of a crime. The actual

number of defendants' 'crime guns' used in New

York City over the last five years is vastly higher.

Amended Complaint P 62.

According to the City, among the mechanisms that

serve to facilitate the movement of legally distributed

handguns into illegal markets are: (i) gun shows, at

which non-licensed persons can sell to other private

citizens; (ii) private sales from "non-stocking" or "kitchen

table" sellers, who are not required to conduct

background checks or to maintain records that Federal

Firearms Licensees ("FFL") are required to maintain;

(iii) "straw purchases," [**14] in which persons qualified

to purchase handguns make purchases on behalf of

those who are not so qualified; (iv) "multiple sales," in

which a purchaser buys more than one gun at the same

time or during a limited period of time for the purpose of

transferring the guns to unqualified purchasers; (v)

intentional illegal trafficking by corrupt FFLs; (vi) thefts

from FFLs with poor security, as well as false reports of

theft by corrupt FFLs; and (v) oversupplying of markets

where gun regulations are lax. The City seeks injunctive

relief requiring the Firearms Suppliers to take assorted

measures that would effectively inhibit the flow of

firearms into illegal markets.

DISCUSSION

I. Jurisdiction

Pursuant to 28 U.S.C. § 1292(b), this Court has the

discretionary authority to entertain an appeal of a

non-final order of a district court "[w]hen a district judge,

in making in a civil action an order not otherwise
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appealable under this section, shall be of the opinion

that such order involves a controlling question of law as

to which there is substantial ground for difference of

opinion and that an immediate appeal from the order

may materially advance the ultimate termination of the

litigation." 28 U.S.C. § 1292(b). [**15] A district judge

must express such an opinion in writing in the otherwise

non-appealable order. Id. Here, in its December 2, 2005

Memorandum and Order, the District Court wrote, in

relevant part: "There is a substantial ground for

disagreement about a controlling issue of law -- the

applicability of the [PLCAA] to the present litigation --

and an immediate appeal may substantially advance

the ultimate termination of the litigation." Beretta, 401 F.

Supp. 2d at 298.

We have jurisdiction pursuant to 28 U.S.C. § 1292(b) to

review the constitutional questions decided by the

District Court in addition to the issue of the PLCAAas a

bar to the litigation. When a district court certifies,

pursuant to 28 U.S.C. § 1292(b), a question of

controlling [*392] law, the entire order is certified and

we may assume jurisdiction over the entire order, not

merely over the question as framed by the district court.

See United States v. Stanley, 483 U.S. 669, 676--77,

107 S. Ct. 3054, 97 L. Ed. 2d 550 (1987) (explaining

that 28 U.S.C. § 1292(b) "brings the 'order,' not the

question, before the [appellate] court"). The order here

determined that the PLCAA does not apply to this

litigation and that, if it did apply, it would be constitutional.

This [**16] Court exercised its discretionary authority

and granted permission to appeal. We therefore review

the issue of the constitutionality of the PLCAAas well as

the issue of the PLCAA as a bar to the litigation.

II. Standard of Review

The Firearms Suppliers styled their October 26, 2005

motion before the District Court as a "Motion to Dismiss,

or in the Alternative, for Judgement on the Pleadings."

Both the denial of a motion to dismiss, see Fed. R. Civ.

P. 12(b)(6), and the denial of a motion for judgment on

the pleadings, see Fed. R. Civ. P. 12(c), are reviewed de

novo. See Miller v. Wolpoff & Abramson, L.L.P., 321

F.3d 292, 300 (2d Cir. 2003); see also DeMuria v.

Hawkes, 328 F.3d 704, 706 n.1 (2d Cir. 2003) (noting

that the legal standards of review for motions to dismiss

and motions for judgment on the pleadings "are

indistinguishable"). "On a motion to dismiss or for

judgment on the pleadings we 'must accept all

allegations in the complaint as true and draw all

inferences in the non-moving party's favor.'" Miller, 321

F.3d at 300 (quoting Patel v. Contemporary Classics of

Beverly Hills, 259 F.3d 123, 126 (2d Cir. 2001)). We

review questions of the interpretation and

constitutionality [**17] of a federal statute de novo. See,

e.g., Muller v. Costello, 187 F.3d 298, 307 (2d Cir.

1999).

III. Constitutionality of the PLCAA 2

The City advances four arguments on cross-appeal

with respect to the constitutionality of the PLCAA: (i) the

PLCAA is not a permissible exercise of Congress's

power to regulate interstate commerce; (ii) the PLCAA

violates basic principles of separation of powers by

dictating the outcome of pending cases; (iii) the PLCAA,

by recognizing predicate exceptions defined by statute,

i.e. by a state's legislative branch, but not by common

law as interpreted by state courts, violates the Tenth

Amendment by dictating which branch of states'

governments may authoritatively pronounce state law;

and (iv) the PLCAA violates the First Amendment's

guarantee [*393] of the right to petition the government

2 Our dissenting colleague contends that the constitutionality of the PLCAA is "beside the point," Dissent at , suggesting that

our "practice of constitutional avoidance" represents a factor weighing in favor of certification. We are puzzled by this view for

several reasons.

First, the rules of certification promulgated by both our Court and the New York Court of Appeals make clear that, even if we

accepted our colleague's suggestion to certify the predicate exception issue to the New York Court of Appeals, it would be

necessary first to pass on the constitutional issues. Our local rules require that we certify only state law questions "that will

control the outcome of a case." 2d Cir. Rule § 0.27. New York's certification statute does the same. See 22 N.Y. Comp. Codes

R. & Regs. tit. 22, § 500.27 ("Whenever it appears to the Supreme Court of the United States, any United States Court of

Appeals, or a court of last resort of any other state that determinitive questions of New York law are involved in a case pending

before that court for which no controlling [**18] precedent of the Court of Appeals exists, the court may certify the dispositive

questions of law to the Court of Appeals." (emphases added)).

Second, there is the fact that this case itself requires us to confront questions as to the PLCAA's constitutionality. The City

presented its constitutional arguments as an alternative grounds for relief, and the District Court specifically ruled on these

arguments.

Page 6 of 18

524 F.3d 384, *391; 2008 U.S. App. LEXIS 9309, **14

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMS1-NRF4-42BM-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4HPM-1N70-TVW3-P1W0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4HPM-1N70-TVW3-P1W0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMS1-NRF4-42BM-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMS1-NRF4-42BM-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-H490-003B-44M3-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-H490-003B-44M3-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMS1-NRF4-42BM-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4816-F6M0-0038-X3H2-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4816-F6M0-0038-X3H2-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:48KF-Y4F0-0038-X3BG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:48KF-Y4F0-0038-X3BG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4816-F6M0-0038-X3H2-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4816-F6M0-0038-X3H2-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43NF-WNM0-0038-X373-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43NF-WNM0-0038-X373-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3X59-0N50-0038-X3TC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3X59-0N50-0038-X3TC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GR51-NRF4-406V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GR51-NRF4-406V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:541C-RFJ0-00XK-W2V8-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:541C-RFJ0-00XK-W2V8-00000-00&context=1000516


to redress grievances through access to the courts. For

the reasons that follow, we agree with the District

[**19] Court that "[t]here is no violation of the United

States Constitution," Beretta, 401 F. Supp. 2d at 272.

A. Commerce Clause Regulatory Power

The United States Constitution vests Congress with the

power "[t]o make all Laws which shall be necessary and

proper for carrying into Execution" its authority to

"regulate Commerce with foreign Nations, and among

the several States." U.S. Const. Art. I, § 8. Cases

decided by the SupremeCourt pertaining to Congress's

authority to regulate interstate commerce have identified

three general categories of regulation inwhichCongress

is authorized to engage pursuant to the Commerce

Clause. See Gonzales v. Raich, 545 U.S. 1, 16, 125 S.

Ct. 2195, 162 L. Ed. 2d 1 (2005). First, Congress may

regulate the channels of interstate commerce. Id. (citing

Perez v. United States, 402 U.S. 146, 150, 91 S. Ct.

1357, 28 L. Ed. 2d 686 (1971)). Second, Congress has

authority to regulate and protect the instrumentalities of

interstate commerce and persons or things in interstate

commerce. Id. "Finally, Congress'[s] commerce

authority includes the power to regulate those activities

having a substantial relation to interstate commerce,

i.e., those activities that substantially affect interstate

commerce." United States v. Lopez, 514 U.S. 549,

558--59, 115 S. Ct. 1624, 131 L. Ed. 2d 626 (1995)

[**20] (internal citations omitted); see also NLRB v.

Jones & Laughlin Steel Corp., 301 U.S. 1, 37, 57 S. Ct.

615, 81 L. Ed. 893 (1937) ("Although activities may be

intrastate in character when separately considered, if

they have such a close and substantial relation to

interstate commerce that their control is essential or

appropriate to protect that commerce from burdens and

obstructions, Congress cannot be denied the power to

exercise that control."). It is the third category with

which we are here concerned.

TheCity claims that the activity that thePLCAAconcerns

itself with -- civil litigation against members of the gun

industry for unlawful acts committed by third parties -- is

not commercial in nature and therefore is outside of

Congress's regulatory power. In support of its argument

that Congress has exceeded its power by regulating

litigation, the City relies on Lopez and United States v.

Morrison, 529 U.S. 598, 120 S. Ct. 1740, 146 L. Ed. 2d

658 (2000), both of which involved statutes found to

bear only a tenuous relationship with interstate

commerce. See Morrison, 529 U.S. at 612 (following

Lopez and explaining that the "decision in Lopez rested

in part on the fact that the link between gun possession

[in a school zone] and a substantial effect [**21] on

interstate commerce was attenuated"). Lopez involved

the Gun-Free School Zones Act of 1990, 18 U.S.C. §

922(q)(1)(A) (1988 & Supp. V), which the Court

described as "a criminal statute that by its terms has

nothing to do with 'commerce' or any sort of economic

enterprise, however broadly one might define those

terms." 514 U.S. at 561. In Lopez, the government

argued that the possession of guns in school zones

would affect interstate commerce because: (i) the costs

of violent crime that might be caused by guns in school

zones will be spread throughout the population through

increased insurance costs; (ii) increases in violent crime

caused by guns in school zones would deter interstate

travel to areas that are perceived to be unsafe; and (iii)

"the presence of guns in schools poses a substantial

threat to the educational process by threatening the

learning environment. A handicapped educational

process, in turn, will result in a [*394] less productive

citizenry. That, in turn, would have an adverse effect on

the Nation's economic well-being." Id. at 563-64.

The Lopez Court rejected these arguments, reasoning

that if Congress could permissibly regulate activities

with such ethereal ties to [**22] interstate commerce, no

logical limit could be imposed upon federal power. The

Court further held: "The possession of a gun in a local

school zone is in no sense an economic activity that

might, through repetition elsewhere, substantially affect

any sort of interstate commerce. Respondent was a

local student at a local school; there is no indication that

he had recently moved in interstate commerce, and

there is no requirement that his possession of the

firearm have any concrete tie to interstate commerce."

Id. at 567.

Morrison involved the civil remedy provision of the

Violence Against Women Act ("VAWA"), 42 U.S.C. §

13981. In enacting VAWA, Congress found that

gender-motivated violence affects interstate commerce

"by deterring potential victims from traveling interstate,

from engaging in employment in interstate business,

and from transacting with business, and in places

involved in interstate commerce; . . . by diminishing

national productivity, increasingmedical and other costs,

and decreasing the supply of and the demand for

interstate products."Morrison, 529 U.S. at 615 (quoting

H.R. Conf. Rep. No. 103-711, at 385 (1994), as reprinted

in 1994 U.S.C.C.A.N. 1801, 1853). The government

[**23] argued, consistent with the Congressional

findings, that gender-motivated violence substantially
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effects interstate commerce, but the Supreme Court

rejected this argument, explaining that the government's

reasoning "seeks to follow the but-for causal chain from

the initial occurrence of violent crime . . . to every

attenuated effect upon interstate commerce."Morrison,

529 U.S. at 615.

In the case at bar, we agree with the District Court that

"the connection between the regulated activity and

interstate commerce under the Act is far more direct

than that in Morrison [and Lopez]." Beretta, 401 F.

Supp. 2d at 287. When enacting the PLCAA, Congress

explicitly found that the third-party suits that theAct bars

are a direct threat to the firearms industry, whose

interstate character is not questioned. Furthermore, the

PLCAA only reaches suits that "have an explicit

connection with or effect on interstate commerce." Lo-

pez, 514 U.S. at 562. The claim-preclusion provisions

of § 7902 apply to actions "brought . . . against a

manufacturer or seller of a qualified product" for relief

from injuries "resulting from the criminal or unlawful

misuse of a qualified product," 15 U.S.C. § 7903(5)(A);

[**24] where "qualified product means a firearm . . . or a

component part of a firearm or ammunition, that has

been shipped or transported in interstate or foreign

commerce," id. at § 7903(4) (emphasis added).

Accordingly, unlike the Gun-Free School ZonesAct and

Violence Against Women Act, the PLCAA raises no

concerns about Congressional intrusion into "truly local"

matters. See Morrison, 529 U.S. at 618; Lopez, 514

U.S. at 567. The City itself, in the Amended Complaint,

stressed the interstate character of the firearms industry.

A foundation of the City's claim is that New York City's

strict limitations on gun possession are undermined by

the uncontrolled seepage into New York of guns sold in

other states.

We agree that the firearms industry is interstate --

indeed, international -- in nature. Of course, we

acknowledge that "simply because Congress may

conclude [*395] that a particular activity substantially

affects interstate commerce does not necessarily make

it so." Lopez, 514 U.S. at 557 n.2 (internal quotation

marks omitted). We also should not and do not express

any opinion as to the accuracy of the Congressional

findings with respect to the Act. Nevertheless, "[d]ue

respect for the decisions [**25] of a coordinate branch

of Government demands that we invalidate a

congressional enactment only upon a plain showing

that Congress has exceeded its constitutional bounds."

Morrison, 529 U.S. at 607 (citing Lopez, 514 U.S. at

568). There has been no such showing here. We find

that Congress has not exceeded its authority in this

case, where there can be no question of the interstate

character of the industry in question and where

Congress rationally perceived a substantial effect on

the industry of the litigation that the Act seeks to curtail.

B. Principles of Separation of Powers

The doctrine of separation of powers is "one of the

organizing principles of our system of government."

Nixon v. Adm'r of Gen. Servs., 433 U.S. 425, 469, 97 S.

Ct. 2777, 53 L. Ed. 2d 867 (1977). "It is . . . essential to

the successful working of this system that the persons

intrusted with power in any one of [the] branches [of

government] shall not be permitted to encroach upon

the powers confided to the others." Kilbourn v. Thomp-

son, 103 U.S. 168, 191, 26 L. Ed. 377 (1880). Article III

of the Constitution "establishes a 'judicial department'

with the 'province and duty . . . to say what the law is' in

particular cases and controversies." Plaut v. Spendthrift

Farm, Inc., 514 U.S. 211, 218, 115 S. Ct. 1447, 131 L.

Ed. 2d 328 (1995) [**26] (quotingMarbury v. Madison, 5

U.S. 137, 1 Cranch 137, 177, 2 L. Ed. 60 (1803)).Article

III forbids legislatures from "'prescrib[ing] rules of

decision to the Judicial Department of the government

in cases pending before it.'" Plaut, 514 U.S. at 218

(quoting United States v. Klein, 80 U.S. 128, 147, 20 L.

Ed. 519, 7 Ct. Cl. 240 (1871)); see also Town of Deer-

field v. FCC, 992 F.2d 420, 428 (2dCir. 1993) (explaining

that Congressmay not "'prescribe a rule for the decision

of a cause in a particular way'" (quotingKlein, 80 U.S. at

146)). However, this "prohibition does not take hold

when Congress 'amend[s] applicable law.'" Plaut, 514

U.S. at 218 (quoting Robertson v. Seattle Audubon

Soc., 503 U.S. 429, 441, 112 S. Ct. 1407, 118 L. Ed. 2d

73 (1992)).

Here, theCity claims that theAct'smandate of dismissal

of pending actions against firearms manufacturers

violates Klein by legislatively directing the outcome of

specific cases without changing the applicable law. The

government, however, argues that Klein does not

prohibit Congress from enacting statutes that set forth

new rules of law applicable to pending cases, provided

the new rule of law is alsomade applicable prospectively

to cases commenced after enactment. We agree with

the government that theAct permissibly sets [**27] forth

a new rule of law that is applicable both to pending

actions and to future actions.

The PLCAA bars qualified civil liability actions, as

defined in the statute. The definition of qualified civil
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liability action permissibly sets forth a new legal standard

to be applied to all actions. See Miller v. French, 530

U.S. 327, 348-49, 120 S. Ct. 2246, 147 L. Ed. 2d 326

(2000) (holding that the section of Prison Litigation

ReformAct providing that amotion to terminate operates

as an automatic stay of prospective relief did not violate

separation of powers because the automatic stay

provision "simply imposes the consequences of the

court's application of the new legal standard" and does

not simply direct decision [*396] in a pending case);

Robertson, 503 U.S. at 438--39 (holding that an

amendment to governing law allowing timber harvesting

in old growth forest under certain conditions and

providing that compliance with those conditions would

satisfy the statutory requirements at issue in two existing

cases "compelled changes in law, not findings or results

under old law"). Because the PLCAA does not merely

direct the outcome of cases, but changes the applicable

law, it does not violate the doctrine of separation of

powers.

C.TenthAmendment [**28] andFundamental Principles

of Federalism

The Tenth Amendment to the United States Constitu-

tion provides that "[t]he powers not delegated to the

United States by the Constitution, nor prohibited by it to

the States, are reserved to the States respectively, or to

the people."U.S. Const. amend. X. The City claims that

the PLCAA impermissibly dictates to the states which

branch of their governmentmay authoritatively articulate

state law -- to wit, that the Act prohibits courts from

giving effect to the states' exercise of their lawmaking

power through the judicial branch.According to the City,

theAct recognizes the authority of states' legislatures to

create a predicate exception to qualified civil liability

actions by enacting a statute expressly applicable to the

sale of firearms, whereas if a state court interprets a

general statute as applicable to the sale of firearms,

such an interpretation would not create a predicate

exception under the Act.

According to the City, the Act "impermissibly oversteps

[] fundamental limits when it determines which branch

of state government will be recognized by the Federal

Government as the authoritative expositor of any state's

pertinent laws." [**29] This argument is apparently in

response to the interpretation of the Act advanced by

the Firearms Suppliers at oral argument before the

District Court. See Beretta, 401 F. Supp. 2d at 264. The

FirearmsSuppliers argued that a predicate statutemust

explicitly mention firearms and that a general statute

could not serve as a predicate statute even if a state's

highest court were to construe that statute as applicable

to firearms. Id. We disagree with this argument and, as

set forth in more detail below, do not construe the

PLCAA as foreclosing the possibility that predicate

statutes can exist by virtue of interpretations by state

courts.We agree with the District Court in its rejection of

the Firearms Suppliers' argument that a statute must

expressly mention firearms in order to qualify as a

predicate statute. The District Court held that the

Firearms Suppliers' argument "misconstrues the

relationship of courts and legislatures in New York. The

law is not only the language that the legislature adopts,

but what the courts construe to be its meaning in

individual cases." Id. at 266 (citing N.Y. Const. art. 6, §

1 (unified court system); N.Y. Const. art. 6, § 2

(jurisdiction of Court of [**30] Appeals); N.Y. C.P.L.R. §

103 (form of civil judicial proceedings)).

In any event, the critical inquiry with respect to the Tenth

Amendment is whether the PLCAA commandeers the

states. See Connecticut v. Physicians Health Servs. of

Conn., Inc., 287 F.3d 110, 122 (2d Cir. 2002).As the City

concedes, the PLCAA does not. We have explained

that

[[f]ederal statutes validly enacted under one of

Congress's enumerated powers -- here, the

Commerce Clause -- cannot violate the Tenth

Amendment unless they commandeer the states'

executive officials, see Printz v. United States, 521

U.S. 898, 933, 117 S. Ct. 2365, 138 L. Ed. 2d 914

(1997), or legislative processes, see New York v.

United States, [*397] 505 U.S. 144, 161--66, 112 S.

Ct. 2408, 120 L. Ed. 2d 120 (1992); see also Cellu-

lar Phone Taskforce v. Fed. Communications

Comm'n, 205 F.3d 82, 96 (2d Cir. 2000) (holding

that a federal telecommunications law preempting

states' ability to regulate the health and safety

issues with respect to certain personal wireless

service facilities does not violate the Tenth Amend-

ment because the "statute does not commandeer

local authorities to administer a federal program");

City of New York v. United States, 179 F.3d 29, 35

(2d Cir. 1999) (holding [in relevant part] that the

Tenth Amendment [**31] is a "shield against the

federal government's using state and local

governments to enact and administer federal

programs . . . ."); United States v. Sage, 92 F.3d

101, 107 (2d Cir. 1996) (concluding that the Child

Support Recovery Act does not violate the Tenth

Amendment because it does not "compel[] a State
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to enact and enforce a federal family program");

accord United States v. Bostic, 168 F.3d 718, 724

(4th Cir. 1999) (holding that a federal gun statute

does not violate the Tenth Amendment because it

was validly passed under the Commerce Clause

and imposes no "affirmative obligation" on the

states).

Id. at 122. The PLCAA "does not commandeer any

branch of state government because it imposes no

affirmative duty of any kind on any of them." See id. The

PLCAA therefore does not violate the Tenth

Amendment. See id.

D. First Amendment Right of Access to the Courts

The First Amendment provides, in relevant part, that

"Congress shall make no law . . . abridging . . . the right

of the people . . . to petition the Government for a

redress of grievances." U.S. Const. amend. I. The right

to petition, which has been recognized as "one of 'the

most precious of the liberties safeguarded by the Bill of

Rights,'" [**32] BE&K Constr. Co. v. NLRB, 536 U.S.

516, 524,122 S. Ct. 2390, 153 L. Ed. 2d 499 (2002)

(quoting Mine Workers v. Ill. Bar Ass'n, 389 U.S. 217,

222, 88 S. Ct. 353, 19 L. Ed. 2d 426 (1967)), "extends to

all departments of the Government," including the

courts, Cal. Motor Transp. Co. v. Trucking Unlimited,

404 U.S. 508, 510, 92 S. Ct. 609, 30 L. Ed. 2d 642

(1972) (citing Johnson v. Avery, 393 U.S. 483, 485, 89

S. Ct. 747, 21 L. Ed. 2d 718 (1969)); see also Gagliardi

v. Village of Pawling, 18 F.3d 188, 194 (2d Cir. 1994)

("The rights to complain to public officials and to seek

administrative and judicial relief are protected by the

First Amendment.").

By its terms, the Act bars plaintiffs from courts for the

adjudication of qualified civil liability actions, allowing

access for only those actions that fall within the Act's

exceptions. We conclude that these restrictions do not

violate plaintiffs' right of access to the courts. "The

constitutional right of access [to the courts] is violated

where government officials obstruct legitimate efforts to

seek judicial redress."Whalen v. County of Fulton, 126

F.3d 400, 406--07 (2d Cir. 1997); cf. Barrett v. United

States, 798 F.2d 565, 575 (2d Cir. 1986)

("Unconstitutional deprivation of a cause of action

occurs when government officials thwart vindication of

a claim by violating [**33] basic principles that enable

civil claimants to assert their rights effectively."). The

right to petition exists in the presence of an underlying

cause of action and is not violated by a statute that

provides a complete defense to a cause of action or

curtails a category of causes of action. SeeChristopher

v. Harbury, 536 U.S. 403, 415, 122 S. Ct. 2179, 153 L.

Ed. 2d 413 (2002) ("[O]ur cases rest on the recognition

that the right [of access to the courts] is ancillary to the

underlying claim, [*398] without which a plaintiff cannot

have suffered injury by being shut out of court."); accord

Garcia v. Wyeth-Ayerst Labs., 385 F.3d 961, 968 (6th

Cir. 2004) ("Acognizable claim can bemade out only by

showing that the defendants' actions foreclosed [a

potential litigant] from filing suit in state court or rendered

ineffective any state court remedy [the litigant] previously

may have had." (internal quotation marks omitted)).

The PLCAA immunizes a specific type of defendant

from a specific type of suit. It does not impede, let alone

entirely foreclose, general use of the courts bywould-be

plaintiffs such as the City. Cf. Tennessee v. Lane, 541

U.S. 509, 527, 124 S. Ct. 1978, 158 L. Ed. 2d 820

(2004) (upholding a statutory provision that sought to

provide relief to [**34] individuals who "were being

excluded from courthouses and court proceedings by

reason of their disabilities"); Harbury, 536 U.S. at 413

(noting that right-of-access concerns are triggeredwhen

"official action . . . den[ies] an opportunity to litigate [to]

a class of potential plaintiffs" and citing illustrative

cases); NAACP v. Button, 371 U.S. 415, 83 S. Ct. 328,

9 L. Ed. 2d 405 (1963) (striking down a state statute that

had the effect of preventing "Negro litigants" from

obtaining counsel); Hammond v. United States, 786

F.2d 8, 13 (1st Cir. 1986) (noting that Congressional

"alter[ation] . . . [of] prior rights and remedies" does not

provoke right-of-access concerns because "t]here is no

fundamental right to particular state-law tort claims").

For these reasons, the PLCAAcannot be said to deprive

the City of its First Amendment right of access to the

courts.

IV. Does the PLCAA Require Dismissal of the City's

Action?

A. Predicate Exception toQualified Civil LiabilityActions

The Firearms Suppliers maintain that the PLCAA

requires immediate dismissal of this suit, which is a

qualified civil liability action under the statute. The

PLCAA defines "qualified civil liability action" as

a civil action or proceeding or an

[**35] administrative proceeding brought by any

person against amanufacturer or seller of a qualified

product [i.e. a firearm that has been shipped or
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transported in interstate or foreign commerce], 3 or

a trade association, for damages, punitive

damages, injunctive or declaratory relief,

abatement, restitution, fines, or penalties, or other

relief, resulting from the criminal or unlawful misuse

of a qualified product by the person or a third party.

15 U.S.C. § 7903(5)(A).

ThePLCAAbars the commencement or the prosecution

of qualified civil liability actions by providing as follows:

(a) In general

A qualified civil liability action may not be brought in

any Federal or State court.

(b) Dismissal of pending actions A qualified civil

liability action that is pending on October 26, 2005,

shall [**36] be immediately dismissed by the court

in which the action was brought or is currently

pending.

[*399] 15 U.S.C. § 7902. TheAct also sets forth certain

exceptions to the definition of qualified civil liability

action, allowing suits to proceed that meet any of the

following criteria:

(iii) an action in which a manufacturer or seller of a

qualified product [i.e., a firearm that has been

shipped or transported through interstate or foreign

commerce] knowingly violated a State or Federal

statute applicable to the sale or marketing of the

product, and the violation was a proximate cause of

the harm for which relief is sought, including --

(I) any case in which the manufacturer or seller

knowingly made any false entry in, or failed to

make appropriate entry in, any record required

to be kept under Federal or State law with

respect to the qualified product, or aided,

abetted, or conspiredwith any person inmaking

any false or fictitious oral or written statement

with respect to any fact material to the

lawfulness of the sale or other disposition of a

qualified product; or

(II) any case in which themanufacturer or seller

aided, abetted, or conspired with any other

person to sell or otherwise dispose [**37] of a

qualified product, knowing, or having

reasonable cause to believe, that the actual

buyer of the qualified product was prohibited

from possessing or receiving a firearm or

ammunition under subsection (g) or (n) of

section 922 of Title 18;

15 U.S.C. § 7903(5)(A)(iii) (emphasis added).

The City has predicated its claims in this case on the

Firearms Suppliers' alleged violation ofNewYork Penal

Law § 240.45, Criminal Nuisance in the SecondDegree,

which provides:

Aperson is guilty of criminal nuisance in the second

degree when:

1. By conduct either unlawful in itself or

unreasonable under all the circumstances, he

knowingly or recklessly creates or maintains a

condition which endangers the safety or health of a

considerable number of persons; or

2. He knowingly conducts or maintains any

premises, place or resort where persons gather for

purposes of engaging in unlawful conduct.

The City claims that its suit falls within the exception set

forth in section 7903(5)(A)(iii) because New York Penal

Law § 240.45 is a statute "applicable to the sale or

marketing of [firearms]." The Firearms Suppliers

disagree, arguing that the predicate exception was

intended to include statutes that specifically [**38] and

expressly regulate the firearms industry. The District

Court agreed with the City, finding that, "[b]y its plain

meaning, New York [Penal Law § ] 240.45 satisfies the

language of the predicate exception requiring a 'statute

applicable to the sale or marketing of [a firearm].'"

Beretta, 401 F. Supp. 2d at 261. It is not disputed that

New York Penal Law § 240.45 is a statute of general

applicability that has never been applied to firearms

suppliers for conduct like that complained of by the City.

B. Is New York Penal Law § 240.45 "Applicable" to the

Sale of Firearms?

3 The Act defines a "Qualified product" as

a firearm (as defined in subparagraph (A) or (B) of section 921(a)(3) of Title 18), including any antique firearm (as defined

in section 921(a)(16) of such title), or ammunition (as defined in section 921(a)(17)(A) of such title), or a component part

of a firearm or ammunition, that has been shipped or transported in interstate or foreign commerce.

15 U.S.C. § 7903(4).
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Central to the issue under examination iswhat Congress

meant by the phrase "applicable to the sale ormarketing

of [firearms]." The core of the question is what Congress

meant by the term "applicable."

We conclude, for the reasons set forth in subsection "1"

below, that the meaning of the term "applicable" must

be determined in the context of the statute. We find

nothing in the statute that requires any [*400] express

language regarding firearms to be included in a statute

in order for that statute to fall within the predicate

exception. We decline to foreclose the possibility that,

under certain circumstances, state courts may

[**39] apply a statute of general applicability to the type

of conduct that the City complains of, in which case

such a statute might qualify as a predicate statute.

Accordingly, while themere absence inNewYork Penal

Law § 240.45 of any express reference to firearms does

not, in and of itself, preclude that statute's eligibility to

serve as a predicate statute under the PLCAA, New

York Penal Law § 240.45 is a statute of general

applicability that does not encompass the conduct of

firearms manufacturers of which the City complains. It

therefore does not fall within the predicate exception to

the claim restricting provisions of the PLCAA.

1. "Applicable" In Context

TheCity relies on the dictionary definition of "applicable,"

which is, simply, "capable of being applied."

On the other hand, the Firearms Suppliers contend that

the phrase "statute applicable to the sale or marketing

of [a firearm]" in the context of the language in the entire

statute limits the predicate exception to statutes

specifically and expressly regulating the manner in

which a firearm is sold ormarketed -- statutes specifying

when, where, how, and to whom a firearm may be sold

or marketed.We agree that the examples of [**40] state

and federal statutory violations in the predicate

exception itself refer to state and federal laws that

specifically and expressly govern firearms. See 15

U.S.C. § 7903(5)(A)(iii)(I)--(II). We also agree with the

District Court's rejection of the Firearms Suppliers'

argument that the predicate exception is necessarily

limited to statutes that expressly regulate the firearms

industry. However, for the reasons set forth below, we

disagree with the District Court's adoption of the

out-of-context "plain meaning" of the term "applicable"

and its conclusion that the dictionary definition of the

term "applicable" accurately reflects the intent of

Congress.

The meaning of the term "applicable" must be

determined here by reading that term in the context of

the surrounding language and of the statute as a whole.

See Robinson v. Shell Oil Co., 519 U.S. 337, 341, 117

S. Ct. 843, 136 L. Ed. 2d 808 (1997) ("The plainness or

ambiguity of statutory language is determined by

reference to the language itself, the specific context in

which that language is used, and the broader context of

the statute as a whole."); see also Bailey v. United

States, 516 U.S. 137, 145, 116 S. Ct. 501, 133 L. Ed. 2d

472 (1995) ("We consider not only the bare meaning of

the word but also [**41] its placement and purpose in

the statutory scheme."); King v. St. Vincent Hosp., 502

U.S. 215, 221, 112 S. Ct. 570, 116 L. Ed. 2d 578 (1991)

(holding that "a statute is to be read as a whole, since

themeaning of statutory language, plain or not, depends

on context" (citation omitted)).Adhering to this principle,

we have held that "fundamental to any task of

interpretation is the principle that text must yield to

context." Time Warner Cable, Inc. v. DIRECTV, Inc.,

497 F.3d 144, 157 (2d Cir. 2007). 4

[*401] Viewed in this light, the term "applicable" must

be examined in context. The PLCAA provides that

predicate statutes are those that are "applicable to the

sale or marketing of [firearms]." 15 U.S.C. §

7903(5)(A)(iii). The universe of predicate statutes is

further defined as "including" the examples set forth in

subsections (I) and (II). As stated, we agree with the

FirearmsSuppliers that these examples refer to statutes

that specifically regulate the firearms industry. Yet, as

also stated, we do not agree that the PLCAA requires

that a predicate statute expressly refer to the firearms

industry. Thus the contours of the universe of predicate

statutes -- i.e., those statutes that are "applicable" to

4 Our dissenting colleague contends that "the construction of the statute the majority selects leads to the sort of practical

problems and absurd results we usually try to avoid," Dissent at . Respectfully, we disagree. We do not hold today that New

York Penal Law § 240.45 may in the future be found applicable to the sale or marketing of firearms. We merely leave open the

possibility that at some time in the future the New York courts may decide that another statute of general applicability

encompasses the type of conduct that the City complains of. Our approach does \nothing more than recognize that the law of

New York state "is not only the language the legislature adopts, but what the courts construe to be its meaning [**42] in

individual cases," Beretta, 401 F. Supp. 2d at 266; see also Section III.C, supra.
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sale or marketing of firearms -- are undefined and we

can only conclude that the term "applicable" requires a

contextual definition.

Moreover, because both the City and the Firearms

Suppliers "rely on a reasonable meaning" of the term

"applicable," we must look "to the canons of statutory

interpretation to help resolve the ambiguity." United

States v. Dauray, 215 F.3d 257, 262 (2d Cir. 2000); see

also Daniel v. Bd. of Emergency Med., 428 F.3d 408,

423 (2d Cir. 2005) [**43] (explaining that where

ambiguity is found in themeaning of a statute, we resort

"first to canons of statutory construction and . . . [then] to

legislative history").

2. Canons of Statutory Construction

We have previously observed that "[t]he meaning of

one term may be determined by reference to the terms

it is associated with, and [that] where specific words

follow a general word, the specific words restrict

application of the general term to things that are similar

to those enumerated." Gen. Elec. Co. v. Occupational

Safety and Health Review Comm'n, 583 F.2d 61, 65 (2d

Cir. 1978). We have also determined that "[w]here . . .

examination of [a] statute as a whole demonstrates that

a party's interpretation would lead to 'absurd or futile

results . . . plainly at variance with the policy of the

legislation as a whole,' that interpretation should be

rejected." Yerdon v. Henry, 91 F.3d 370, 376 (2d Cir.

1996) (quoting EEOC v. Commercial Office Prods. Co.,

486 U.S. 107, 120, 108 S. Ct. 1666, 100 L. Ed. 2d 96

(1988) (ellipsis in original)). Defendants contend that

their view of the relevant exception "is bolstered by

[both of these] settled principles of statutory

interpretation."

a. Other associated terms

As we noted in United States v. Dauray, 215 F.3d 257

(2d Cir. 2000), [**44] "the meaning of doubtful terms or

phrases may be determined by reference to their

relationship with other associated words or phrases

(noscitur a sociis)." Id. at 262. In addition, "where general

words" are accompanied by "a specific enumeration of

persons or things, the general words should be limited

to persons or things similar to those specifically

enumerated (ejusdem generis)." Id. (internal quotation

marks omitted).

Section 7903(5)(A)(iii) states that the exception set out

therein "includ[es]":

(I) any case in which the manufacturer or seller

knowingly made any false entry in, or failed tomake

appropriate entry in, any record required to be kept

under Federal or State law with respect to the

[firearm], or aided, abetted, or conspired with any

person in making any false or fictitious [*402] oral

or written statement with respect to any factmaterial

to the lawfulness of the sale or other disposition of a

[firearm]; or

(II) any case in which the manufacturer or seller

aided, abetted, or conspired with any other person

to sell or otherwise dispose of a [firearm], knowing,

or having reasonable cause to believe, that the

actual buyer of the [firearm] was prohibited from

possessing or receiving [**45] a firearm or

ammunition under subsection (g) or (n) of section

922 of Title 18;

The general language contained in section

7903(5)(A)(iii) (providing that predicate statutes are

those "applicable to" the sale or marketing of firearms)

is followed by the more specific language referring to

statutes imposing record-keeping requirements on the

firearms industry, 15 U.S.C. § 7903(5)(A)(iii)(I), and

statutes prohibiting firearms suppliers from conspiring

with or aiding and abetting others in selling firearms

directly to prohibited purchasers, U.S.C. §

7903(5)(A)(iii)(II). Statutes applicable to the sale and

marketing of firearms are said to include statutes

regulating record-keeping and those prohibiting

participation in direct illegal sales. Thus, the general

term -- "applicable to" -- is to be "construed to embrace

only objects similar to those enumerated by" sections

7903(5)(A)(iii)(I) and (II). See Keffeler, 537 U.S. at 384,

123 S. Ct. 1017, 154 L. Ed. 2d 972. We accordingly

conclude that construing the term "applicable to" to

mean statutes that clearly can be said to regulate the

firearms industry more accurately reflects the intent of

Congress. Cf. Jarecki v. G.D. Searle & Co., 367 U.S.

303, 307, 81 S. Ct. 1579, 6 L. Ed. 2d 859, 1961-2 C.B.

254 (1961) ("The maxim noscitur [**46] a sociis . . . is

often wisely applied where a word is capable of many

meanings in order to avoid the giving of unintended

breadth to the Acts of Congress").

b. Avoiding Absurdity

The declared purposes of the statute include:

To prohibit causes of action against manufacturers,

distributors, dealers, and importers of firearms or
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ammunition products, and their trade associations,

for the harm solely caused by the criminal or

unlawful misuse of firearms products or ammunition

products by others when the product functioned as

designed and intended.

15 U.S.C. § 7901(b)(1). In drafting the PLCAA,

Congress found:

Businesses in the United States that are engaged

in interstate and foreign commerce through the

lawful design, manufacture, marketing, distribution,

importation, or sale to the public of firearms or

ammunition products that have been shipped or

transported in interstate or foreign commerce are

not, and should not, be liable for the harm caused

by thosewho criminally or unlawfullymisuse firearm

products or ammunition products that function as

designed and intended.

15 U.S.C. § 7901(a)(5). We think Congress clearly

intended to protect from vicarious liability members of

the firearms industry [**47] who engage in the "lawful

design, manufacture, marketing, distribution,

importation, or sale" of firearms. Preceding subsection

(a)(5), Congress stated that it had found that "[t]he

manufacture, importation, possession, sale, and use of

firearms and ammunition in theUnitedStates are heavily

regulated by Federal, State, and local laws. Such

Federal laws include the Gun Control Act of 1968, the

National Firearms Act, and the Arms Export Control

Act." 15 U.S.C. § 7901(a)(4). We think the juxtaposition

of these two subsections [*403] demonstrates that

Congress meant that "lawful design, manufacture,

marketing, distribution, importation, or sale" of firearms

means such activities having been done in compliance

with statutes like those described in subsection (a)(4).

This conclusion is supported by the "interpretive

principle that statutory exceptions are to be construed

'narrowly in order to preserve the primary operation of

the [general rule].'" Nussle v. Willette, 224 F.3d 95, 99

(2d Cir. 2000) (quotingCommissioner v. Clark, 489 U.S.

726, 739, 109 S. Ct. 1455, 103 L. Ed. 2d 753 (1989)),

overruled on other grounds by Porter v. Nussle, 534

U.S. 516, 122 S. Ct. 983, 152 L. Ed. 2d 12 (2002). In the

"broader context of the statute as a whole," Robinson,

519 U.S. at 341, [**48] resort to the dictionary definition

of "applicable" -- i.e. capable of being applied -- leads to

a far too-broad reading of the predicate exception. Such

a result would allow the predicate exception to swallow

the statute, which was intended to shield the firearms

industry from vicarious liability for harm caused by

firearms that were lawfully distributed into primary

markets.

3. Legislative History

We are mindful that "[c]ontemporaneous remarks of a

sponsor of legislation are by nomeans controlling in the

analysis of legislative history." Berger v. Heckler, 771

F.2d 1556, 1574 (2d Cir. 1985). Nevertheless, we find

that the legislative history of the statute supports the

Firearms Suppliers' proffered interpretation of the term

"applicable." United States Senator Larry E. Craig, a

sponsor of the PLCAA, named the case at bar as an

"example[] . . . of exactly the type of . . . lawsuit[] this bill

will eliminate." See 151 Cong. Rec. S9374-01, 9394

(2005) (statement of Sen. Craig). United States

Representative Clifford B. Stearns, the sponsor of H.R.

800, the House version of the PLCAA, inserted similar

comments into the PLCAA's legislative history so that

the "Congressional Record [would] [**49] clearly reflect

some specific examples of the type of . . . lawsuit[]" the

PLCAA would preclude. 151 Cong. Rec. E2162-03

(2005) (statement of Rep. Stearns).

Indeed, the Central District of California found in a

strikingly similar case, Ileto v. Glock, 421 F. Supp. 2d

1274 (C.D. Cal. 2006), that comments by the bill's

proponents consistently referred to firearms-specific

statutes when discussing the scope of the predicate

exception. For example, Senator Craig stated:

Let me again say, as I said, if in any way they violate

State or Federal law or alter or fail to keep records

that are appropriate as it relates to their inventories,

they are in violation of law. This bill does not shield

them, as some would argue. Quite the contrary. If

they have violated existing law, they violated the

law, and I am referring to the Federal firearms laws

that govern a licensed firearm dealer and that

govern our manufacturers today.

Id. at 1292 (quoting 151 Cong. Rec. S9087-01

(statement of Sen. Craig)) (alterations omitted). United

States Senator Jefferson B. Sessions stated: "This bill

allows lawsuits for violation of contract, for negligence,

in not following the rules and regulations and for violating

[**50] any law or regulation that is part of the complex

rules that control sellers andmanufacturers of firearms."

151 Cong. Rec. S9374-01, S9378 (daily ed. July 29,

2005).

The Ileto court also noted the defeat of attempts to

expand the predicate exception to include laws of
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general applicability. For example, when United States

Senator Carl M. Levin sought to include cases in which

a firearms supplier's gross negligence or recklessness

is a proximate cause [*404] of injury or death, Ileto, 421

F. Supp. 2d at 1294 (citing 151 Cong. Rec. S9087-01

(statement of Sen. Levin)), the bill's proponents

"attacked this amendment, primarily because they

believed that it would effectively 'gut' the Act." Ileto, 421

F. Supp. 2d at 1294 (citing, e.g., 151 Cong. Rec.

S9374-01 (statement of U.S. Sen. John R. Thune)).

Recognizing the limited weight owed to such

statements, we think that the statements nevertheless

support the view that the predicate exceptionwasmeant

to apply only to statutes that actually regulate the

firearms industry, in light of the statements' consistency

amongst each other and with the general language of

the statute itself. Cf.Murphy v. Empire of Am., FSA, 746

F.2d 931, 935 (2d Cir. 1984) [**51] (explaining that

"isolated remarks, particularly when unclear or

conflicting, are entitled to little or no weight"). In sum, we

hold that the exception created by 15 U.S.C. §

7903(5)(A)(iii): (1) does not encompass New York Pe-

nal Law § 240.45; (2) does encompass statutes (a) that

expressly regulate firearms, or (b) that courts have

applied to the sale and marketing of firearms; and (3)

does encompass statutes that do not expressly regulate

firearms but that clearly can be said to implicate the

purchase and sale of firearms. 5

CONCLUSION

For the foregoing reasons, the judgment of the District

Court denying the FirearmsSuppliers' motion to dismiss

based on the claim restricting provisions of the PLCAA

is REVERSED. The judgment of the District Court with

respect to the constitutionality of the PLCAA is

AFFIRMED. The case is remanded to the District Court

with instructions to enter judgment dismissing the case

as barred by the PLCAA.

Dissent by: KATZMANN

Dissent

KATZMANN, [**52] Circuit Judge, dissenting:

Unlike the majority, I believe this case may be simply

resolved by looking only at the ordinary meaning of the

words in the statute. The majority's approach is

problematic: first, it creates an ambiguity in the statute

that does not exist; second, in confronting that supposed

ambiguity, the majority breaks from our longstanding

practice of avoiding difficult constitutional questions

when possible; and third, it adopts a construction of the

statute that leads to absurd results. Because we may

easily avoid all of these problems by allowing the

ordinary meaning of the statute to control and certifying

the question of the applicability of New York's statute to

the sale and marketing of firearms to the New York

Court of Appeals, I respectfully dissent.

To begin, the meaning of the statute is unambiguous.

Although a statute's plain meaning is often elusive, the

Supreme Court has "stated time and again that courts

must presume that a legislature says in a statute what it

means and means in a statute what it says there. When

the words of a statute are unambiguous, then, this first

canon is also the last: judicial inquiry is complete."

Connecticut Nat'l Bank v. Germain, 503 U.S. 249, 254-

55, 112 S. Ct. 1146, 117 L. Ed. 2d 391 (1992)

[**53] (internal citations and quotation marks omitted);

Lee v. Bankers Trust Co., 166 F.3d 540, 544 (2d Cir.

1999) ("It is axiomatic that the plainmeaning of a statute

controls its interpretation . . . and that judicial review

must end at the statute's unambiguous terms.

Legislative history and other tools of interpretation may

be [*405] relied upon only if the terms of the statute are

ambiguous."). When, as in this case, "a word is not

defined by statute, we normally construe it in accord

with its ordinary or natural meaning." Smith v. United

States, 508 U.S. 223, 228, 113 S. Ct. 2050, 124 L. Ed.

2d 138 (1993). As the district court correctly noted, 401

F. Supp. 2d at 261, the ordinary meaning of the word

"applicable" is clear; any attempt to read that word as

meaning anything more than "capable of being applied"

is a strained effort to read an ambiguity that does not

exist into the statute. See Riverkeeper, Inc. v. EPA, 475

F.3d 83, 110 (2d Cir. 2007) (rejecting EPA's attempt to

"create ambiguity when none otherwise exists by

defining statutory terms contrary to their plainmeaning").

The majority's attempt to limit the reach of the term

"applicable" to statutes (1) expressly regulating firearms,

(2) that "clearly can be said [**54] to apply," or (3) that

"actually regulate" the sale and marketing of firearms

would work a significant change in the meaning of the

predicate exception, substituting its preferences for the

words Congress actually selected. See In re Coltex

5 We confess ourselves puzzled as to how our dissenting colleague can find this brief and straightforward holding insufficient

to provide "future courts . . . with[] guidance as to how to discern when a predicate statute applies." Dissent at .
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Loop Central Three Partners, L.P., 138 F.3d 39, 43 (2d

Cir. 1998) ("If Congress had intended to modify those

words with the addition of the words 'only,' 'solely,' or

even 'primarily,' it would have done so. For the court to

add such modifiers would work a significant and

unwarranted change in the meaning and consequence

of the statute.").

Because themeaning of the statutory language is clear,

we ought not go further. In this case, that approach is

faithful to one of the most prudent and oft-followed rules

of statutory construction -- that we avoid reaching

constitutional questions when a fair reading of the

statutory language permits us to do so. See, e.g.,

Spector Motor Serv., Inc. v. McLaughlin, 323 U.S. 101,

105, 65 S. Ct. 152, 89 L. Ed. 101 (1944) ("If there is one

doctrine more deeply rooted than any other in the

process of constitutional adjudication, it is that we ought

not to pass on questions of constitutionality . . . unless

such adjudication is unavoidable."). As [**55] a result, if

possible, courts must interpret statutes to avert

constitutional questions, rather than to embrace them,

as the majority does here. See Crowell v. Benson, 285

U.S. 22, 62, 52 S. Ct. 285, 76 L. Ed. 598 (1932) ("When

the validity of an act of the Congress is drawn in

question, and even if a serious doubt of constitutionality

is raised, it is a cardinal principle that this Court will first

ascertain whether a construction of the statute is fairly

possible by which the question may be avoided."); Able

v. United States, 88 F.3d 1280, 1298 (2d Cir. 1996)

("[B]ecause this is a challenge to the constitutionality of

the Act, we are required to construe it 'so as to avoid

constitutional difficulties whenever possible."). The

majority takes pains to find the language of the statute

ambiguous -- that is, susceptible of more than one

reading -- but, instead of opting for the most natural

meaning of the statutory text, the majority adopts a

construction requiring it to address head-on

constitutional dilemmas that go to the heart of principles

of federalism, separation of powers, and the First

Amendment. Congress's requirement that state and

federal courts immediately dismiss pending lawsuits

presents novel and complex [**56] issues regarding the

allocation of authority between the federal government

and the states, and the courts and the legislature.

Whether the majority is correct in its constitutional

analysis is beside the point. Its choice to confront such

difficult questions risks setting potentially far-reaching

precedents needlessly, ignoring our eminently sensible

practice of constitutional avoidance.

To justify its approach, the majority cites legislative

history. I have long been [*406] an advocate of

examining authoritative legislative historywhen a statute

is ambiguous, see, e.g., Auburn Hous. Auth. v. Marti-

nez, 277 F.3d 138, 143-44 (2d Cir. 2002), but here the

statute is unambiguous. In any event, when Congress

legislates in "traditionally sensitive areas," if it intends to

alter the state-federal balance or the allocation of power

between the branches of government, Congress should

state clearly that intent in the text of the statute, not

merely through statements on the floor by legislators.

See United States v. Bass, 404 U.S. 336, 349, 92 S. Ct.

515, 30 L. Ed. 2d 488 (1971). In the matter at hand,

where the more natural reading of the statute allows us

to avoid such difficult constitutional questions, we need

not proceed beyond [**57] the plain meaning to

complicated legislative history, especially when to do so

would require us to confront those hard issues.

The majority holds, without any specific explanation,

that New York's § 240.45 does not apply to the conduct

the City cites in its complaint. Despite its repeated

assertions that a statute need not expressly regulate

firearms to be "applicable" to firearms, 1 the majority

comes to the conclusion that § 240.45 is not a statute

that "clearly can be said to regulate the firearms industry"

(31:7), or "actually regulate[s] the firearm industry."

(34:5-6) In the wake of the majority's unclear language

and rationale surrounding its holding, future courts are

left without guidance as to how to discern when a

predicate statute applies. Beyond this lack of clarity, in

unnecessarily finding ambiguity in the statute, the

construction of the statute the majority selects leads to

the sort of practical problems and absurd results we

usually try to avoid.Clinton v. City of NewYork, 524U.S.

417, 429, 118 S. Ct. 2091, 141 L. Ed. 2d 393 (1998);

United States v. Dauray, 215 F.3d 257, 264 (2d Cir.

2000). The majority's construction, particularly with

respect to its statement that the predicate exception

covers [**58] statutes that "actually" regulate firearms,

really boils down to an empirical question: has a state

1 "We [**59] find nothing in the statute that requires any express language regarding firearms to be included in a statute in

order for that statute to fall within the predicate exception." (26:15-B16) "We also agree with the District Court's rejection of the

Firearms Suppliers' argument that the predicate exception is necessarily limited to statutes that expressly regulate the firearms

industry." (27:15-16) "Yet, as also stated, we do not agree that the PLCAA requires that a predicate statute expressly refer to

the firearms industry." (28:18-19)
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court yet applied a statute of general applicability to the

sale and marketing of firearms? Under the majority's

approach, the apparently insurmountable obstacle for

the plaintiffs here is that the New York courts have not

yet addressed the question -- as such, themajority feels

free to conclude that § 240.45 is not "applicable" to the

sale and marketing of firearms. Unlike, say, a fruit,

which is edible long before someone has eaten it, or

gasoline, which is flammable even before someone has

ignited it, the majority finds that a state law is not

applicable until a state court actually applies it. See,

e.g., Berhe v. Gonzales, 464 F.3d 74, 84 (1st Cir. 2006)

("It is clear we read 'applicable' to mean, not the law

actually applied, but, consistent with the ordinary

meaning of theword, the law 'capable of being applied.'")

(quoting Merriam-Webster's Collegiate Dictionary 56

(10th ed. 2001) (emphasis in original)).

Evenmore fundamentally, what themajority's approach

ignores is that it treats parties differently based on

whether or not they may invoke the jurisdiction of the

federal courts. Consider the problem of a plaintiff who

brings a claim in state court [*407] under a state statute

of general applicability which has not yet been applied

to the sale and marketing of firearms. Under the

majority's construction, plaintiffs who bring such cases

against defendants who may not remove to federal

court have the opportunity to ask the state court to

determine whether the predicate exceptionmight apply.

But plaintiffs who bring such cases against defendants

who may remove [**60] will be deprived of that

opportunity because the majority holds that federal

courts must dismiss those cases immediately, as the

state statutes invoked do not yet meet the majority's

test that they "actually"regulate the sale and marketing

of firearms. Not only does this approach treat identically

situated parties differently with no apparent rational

basis, it invites forum shopping, see Erie R.R. v. Tomp-

kins, 304 U.S. 64, 74-77, 58 S. Ct. 817, 82 L. Ed. 1188

(1938); Vitanza v. Upjohn Co., 214 F.3d 73, 78-79 (2d

Cir. 2000). Indeed, under the majority's construction,

federal law may mean one thing in federal courts, and

something else entirely in state courts, a result the

Supreme Court found intolerable nearly two hundred

years ago in Martin v. Hunter's Lessee, 14 U.S. 304,

347-48, 4 L. Ed. 97 (1816). 2 Plaintiffs similar to those in

this case, who may find themselves in federal court

under diversity jurisdiction, face an intractable problem

-- their claims might fall under the predicate exception if

a state court says so, but if they ask a state court, the

defendants will remove to a federal court, which must

dismiss the claim because the state court has not yet

spoken. "That's some catch, that Catch-22." Joseph

Heller, Catch-22 [**61] at 52 (1961).

In sum, we need not confront these problems if we

adhere to the plain meaning of the statute. Since the

ordinary meaning of the words of the statute is clear, I

would then turn to whether the New York

criminal-nuisance statute, New York Penal Law §

240.45, is in fact [**62] "applicable to the sale and

marketing of firearms."Whether that state statute serves

as a predicate statute is a matter of federal law for this

Court to address. But the threshold question of what

conduct the state statute encompasses is a question of

state law. In keeping with our preference that states

define themeaning of their own laws in the first instance,

Allstate Ins. Co. v. Serio, 261 F.3d 143, 150 (2d Cir.

2001) (citing Arizonans for Official English v. Arizona,

520 U.S. 43, 76, 117 S. Ct. 1055, 137 L. Ed. 2d 170

(1997)), and because the outcome of this case turns on

the answer to this important question of state law, I

would certify the question of the scope of New York

Penal Law § 240.45 to the highest court of the State of

New York, the New York Court of Appeals. Even

assuming arguendo, as the majority apparently

believes, that a state law does not apply until a state

court applies it, then there is all the more reason for a

federal court to avail itself of established procedures

which enable it to seek the views of the state's highest

courts as to the meaning of important [*408] questions

of state law. After all, "[a]ny of our determinations of

state law based upon prediction, rather than

authoritative construction [**63] by the State's highest

court, carries risk, especially if we turn a party out of

court on a theory later repudiated by the State." Nichol-

2 Another dilemma posed by the majority's construction involves how a state court should act when placed in a situation

where a federal court has already ruled on the applicability of a state statute to the sale andmarketing of firearms. For instance,

suppose a federal court has already held that a claim brought under a state statute of general applicability does not fall within

the predicate exception because that state's courts have not yet spoken to the issue. Later, a plaintiff brings an identical claim

under the identical state statute in state court, and the defendant invokes the PLCAAas an affirmative defense. The state court,

bound to follow the statute, must decide whether to dismiss the case or assert that its new interpretation of state law provides

the plaintiff refuge under the predicate exception. It is precisely this kind of delicate problem of federalism that the majority's

approach invites.
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son v. Scoppetta, 344 F.3d 154, 170 (2d Cir. 2003). In

certifying, we would be recognizing that we should look

to the New York Court of Appeals to interpret state laws

for which no controlling precedent of that court exists.

On many occasions, we have greatly benefitted from

certifying significant state-law questions to the New

York Court of Appeals. See, e.g., O'Mara v. Town of

Wappinger, 485 F.3d 693, 699 (2d Cir. 2007); King v.

Fox, 458 F.3d 39, 40 (2d Cir. 2006) (per curiam);Carney

v. Philippone, 368 F.3d 164, 166 (2d Cir. 2004) (per

curiam). See generally Judith S. Kaye & Kenneth I.

Weissman, Interactive Judicial Federalism: Certified

Questions in NewYork, 69 Fordham L. Rev. 373 (2000).

If the New York Court of Appeals were to determine that

New York's criminal-nuisance statute is, in fact,

"applicable to the sale andmarketing of firearms," and if

the plaintiffs can prove that the defendants' violation of

that statute was knowing, as is now required under the

PLCAA, see 15 U.S.C. § 7903(5)(A)(iii), then the

predicate exception would apply. [**64] Alternatively,

the NewYork Court of Appeals could determine that the

state statute is not applicable to the sale and marketing

of firearms, in which case this Court would not have to

address the thorny constitutional questions the majority

elects to resolve now. The matter before us is thus a

textbook example of when certification is appropriate.

See, e.g., Nicholson, 344 F.3d at 169-171; Serio, 261

F.3d at 150-53, 155; cf. Railroad Comm'n of Texas v.

Pullman Co., 312 U.S. 496, 500-01, 61 S. Ct. 643, 85 L.

Ed. 971 (1941).

For the reasons stated above, I respectfully dissent.

Page 18 of 18

524 F.3d 384, *408; 2008 U.S. App. LEXIS 9309, **63

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:49JB-88J0-0038-X23N-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4NH7-7280-0038-X49V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4NH7-7280-0038-X49V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4KFP-2GX0-0038-X1BS-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4KFP-2GX0-0038-X1BS-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4CDC-71D0-0038-X0FG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4CDC-71D0-0038-X0FG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:41V2-DC70-00CV-6113-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GWK1-NRF4-428F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:49JB-88J0-0038-X23N-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43K3-DMV0-0038-X27N-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:43K3-DMV0-0038-X27N-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-6C50-003B-7158-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-6C50-003B-7158-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-6C50-003B-7158-00000-00&context=1000516


| | Caution

As of: December 4, 2015 12:28 PM EST

Comm'r v. Clark

Supreme Court of the United States

November 7, 1988, Argued ; March 22, 1989, Decided

No. 87-1168

Reporter

489 U.S. 726; 109 S. Ct. 1455; 103 L. Ed. 2d 753; 1989 U.S. LEXIS 1576; 57 U.S.L.W. 4367; 89-1 U.S. Tax Cas. (CCH) P9230;

63 A.F.T.R.2d (RIA) 860

COMMISSIONEROF INTERNALREVENUE v. CLARK

et ux.

Prior History: CERTIORARI TO THE UNITED

STATES COURT OF APPEALS FOR THE FOURTH

CIRCUIT.

Disposition: 828 F. 2d 221, affirmed.

Case Summary

Procedural Posture

Petitioner Internal Revenue Service sought review of

judgment from the United States Court of Appeals for

the FourthCircuit, which held that respondent taxpayer's

receipt of a cash boot payment in exchange for a

portion of his stock during a corporate reorganization

was taxable as a capital gain, rather than a dividend.

Overview

The court affirmed a judgment, which held that the

taxpayer's receipt of a cash payment in exchange for a

portion of his stock was taxable as a capital gain, rather

than a dividend. The taxpayer was the sole owner of a

company. The company was purchased and the

taxpayer elected to receive 300,000 shares of the new

corporation and a cash boot of $ 3.25 million, passing

up the alternative offer of 425,000 shares. The court

noted that boots were generally treated as gains. Under

26 U.S.C.S. § 356(a)(2), the question was whether the

exchange between the taxpayer and the acquiring

corporation had the effect of the distribution of a

dividend. The court held that the language and history

of the statute, aswell as a common sense understanding

of the economic substance of the transaction, supported

the approach of viewing the transaction as a whole,

rather than in parts. Looking at the transaction as a

whole, the court found that the boot was a gain when

there would have been no cash payment absent the

exchange and also when, by accepting the cash

payment, the taxpayer experienced a meaningful

reduction in his potential ownership interest.

Outcome

The court affirmed the judgment and held that when the

transaction was properly viewed as a whole, the boot

cash payment was a gain when there would have been

no cash payment absent the exchange of stock for

money and when, by accepting the cash, respondent

experienced a meaningful reduction in his potential

ownership interest of the new corporation.

Syllabus

Under the Internal RevenueCode of 1954, gain resulting

from the sale or exchange of property is generally

treated as capital gain. Although the Code imposes no

current tax on certain stock-for-stock exchanges, §

356(a)(1) provides that if such an exchange pursuant to

a corporate reorganization plan is accompanied by a

cash payment or other property -- commonly referred to

as "boot" -- any gain which the recipient realizes from

the exchange is treated in the current tax year as capital

gain up to the value of the boot. However, § 356(a)(2)

creates an exception, specifying that if the "exchange .

. . has the effect of the distribution of a dividend," the

boot must be treated as a dividend and is therefore

appropriately taxed as ordinary income to the extent

that gain is realized. In 1979, respondent husband

(hereinafter the taxpayer), the sole shareholder of Basin

Surveys, Inc. (Basin), entered into a "triangular merger"

agreement with NL Industries, Inc. (NL), whereby he

transferred all of Basin's outstanding shares to NL's

wholly owned subsidiary in exchange for 300,000 NL

shares -- representing approximately 0.92% of NL's
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outstanding common stock -- and substantial cash boot.

On their 1979 joint federal income tax return,

respondents reported the boot as capital gain pursuant

to § 356(a)(1). Although agreeing that the merger at

issue qualified as a reorganization for purposes of that

section, the Commissioner of Internal Revenue

assessed a deficiency against respondents, ruling that

the boot payment had "the effect of the distribution of a

dividend" under § 356(a)(2). On review, the Tax Court

held in respondents' favor, and the Court of Appeals

affirmed. Both courts rejected the test proposed by the

Commissioner for determining whether a boot payment

has the requisite § 356(a)(2) effect, whereby the

payment would be treated as though it were made in a

hypothetical redemption by the acquired corporation

(Basin) immediately prior to the reorganization. Rather,

both courts accepted and applied the postreorganization

test urged by the taxpayer, which requires that a pure

stock-for-stock exchange be imagined, followed

immediately by a redemption of a portion of the

taxpayer's shares in the acquiring corporation (NL) in

return for a payment in an amount equal to the boot. The

courts ruled that NL's redemption of 125,000 of its

shares from the taxpayer in exchange for the boot was

subject to capital gains treatment under § 302 of the

Code, which defines the tax treatment of a redemption

of stock by a corporation from its shareholders.

Held: Section 356(a)'s language and history, as well as

a commonsense understanding of the economic

substance of the transaction at issue, establish that

NL's boot payment to the taxpayer is subject to capital

gains rather than ordinary income treatment. Pp.

737-745.

(a) The language of § 356(a) strongly supports the view

that the question whether an "exchange . . . has the

effect of the distribution of a dividend" should be

answered by examining the effect of the exchange as a

whole. By referring to the "exchange," both § 356(a)(2)

and § 356(a)(1) plainly contemplate one integrated

transaction and make clear that the character of the

exchange as a whole and not simply its component

parts must be examined. Moreover, the fact that § 356

expressly limits the extent to which boot may be taxed

to the amount of gain realized in the reorganization

suggests that Congress intended that boot not be

treated in isolation from the overall reorganization. Pp.

737-738.

(b) Viewing the exchange in this case as an integrated

whole, the prereorganization analogy is unacceptable,

since it severs the payment of boot from the context of

the reorganization, and since it adopts an overly

expansive reading of § 356(a)(2) that is contrary to this

Court's standard approach of construing a statutory

exception narrowly to preserve the primary operation of

the general rule. Pp. 738-739.

(c) The postreorganization approach is preferable and

is adopted, since it does a far better job of treating the

payment of boot as a component of the overall

exchange. Under that approach, NL's hypothetical

redemption easily satisfied § 302(b)(2), which specifies

that redemptions whereby the taxpayer relinquishes

more than 20% of his corporate control and thereafter

retains less than 50% of the voting shares shall not be

treated as dividend distributions. Pp. 739-740.

(d) The Commissioner's objection to this "recasting [of]

the merger transaction" on the ground that it forces

courts to find a redemption where none existed

overstates the extent to which the redemption is

imagined. Since a tax-free reorganization transaction

is, in theory, merely a continuance of the proprietary

interests in the continuing enterprise under modified

corporate form, the boot-for-stock transaction can be

viewed as a partial repurchase of stock by the continuing

corporate enterprise -- i. e., as a redemption. Although

both the prereorganization and postreorganization

analogies "recast the transaction," the latter view at

least recognizes that a reorganization has taken place.

Pp. 740-741.

(e) Even if the postreorganization analogy and the

principles of § 302 were abandoned in favor of a less

artificial understanding of the transaction, the result

would be the same. The legislative history of § 356(a)(2)

suggests that Congress was primarily concerned with

preventing corporations fromevading tax by "siphon[ing]

off" accumulated earnings and profits at a capital gains

rate through the ruse of a reorganization. This purpose

in turn suggests that Congress did not intend to impose

ordinary income tax on boot accompanying a

transaction that involves a bona fide, arm's-length

exchange between unrelated parties in the context of a

reorganization. In the instant transaction, there is no

indication that the reorganization was used as a ruse.

Thus, the boot is better characterized as part of the

proceeds of a sale of stock subject to capital gains

treatment than as a proxy for a dividend. Pp. 741-745.

Counsel: Alan I. Horowitz argued the cause for

petitioner. With him on the briefs were Solicitor General
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Fried,AssistantAttorneyGeneral Rose, Deputy Solicitor

General Wallace, and Ernest J. Brown.

Walter B. Slocombe argued the cause for respondents.

With him on the brief was Daniel B. Rosenbaum.

Judges: Stevens, J., delivered the opinion of the Court,

in which Rehnquist, C. J., and Brennan, Marshall,

Blackmun, O'Connor, and Kennedy, JJ., joined, and in

all but Part III of which Scalia, J., joined. White, J., filed

a dissenting opinion, post, p. 745.

Opinion by: STEVENS

Opinion

[*728] [***760] [**1458] JUSTICE STEVENS delivered

the opinion of the Court. *

This is the third case in which the Government has

asked us to decide that a shareholder's receipt of a

cash payment in exchange for a portion of his stock was

taxable as a dividend. In the two earlier cases, [***761]

Commissioner v. Estate of Bedford, 325 U.S. 283

(1945), andUnited States v. Davis, 397U.S. 301 (1970),

we agreed with the Government largely because the

transactions involved redemptions of stock by single

corporations that did not "result in a meaningful

reduction of the shareholder's proportionate interest in

the corporation. " [*729] Id., at 313. In the case we

decide today, however, the taxpayer 1 in an arm's-length

transaction exchanged his interest in the acquired

corporation for less than 1%of the stock of the acquiring

corporation and a substantial cash payment. The

taxpayer held no interest in the acquiring corporation

prior to the reorganization. Viewing the exchange as a

whole, we conclude that the cash payment is not

appropriately characterized as a dividend. We

accordingly agree with the Tax Court and with the Court

of Appeals that the taxpayer is entitled to capital gains

treatment of the cash payment.

I

[2]In determining tax liability under the Internal Revenue

Code of 1954, gain resulting from the sale or exchange

of property is generally treated as capital gain, whereas

the receipt of cash dividends is treated as ordinary

income. 2 The Code, however, imposes no current tax

on certain stock-for-stock exchanges. In particular, §

354(a)(1) provides, subject to various limitations, for

nonrecognition of gain resulting from the exchange of

stock or securities solely for other stock or securities,

provided that the exchange is pursuant to a plan of

corporate reorganization and that the stock or securities

[*730] are those of a party to the reorganization. 3 26 U.

S. C. § 354(a)(1).

Under § 356(a)(1) of the Code, if such a stock-for-stock

exchange is accompanied by additional consideration

* Justice Scalia joins all but Part III of this opinion.

1 Respondent Peggy S. Clark is a party to this action solely because she filed a joint federal income tax return for the year in

question with her husband, Donald E. Clark. References to "taxpayer" are to Donald E. Clark.

2 In 1979, the tax year in question, the distinction between long-term capital gain and ordinary income was of considerable

importance. Most significantly, § 1202(a) of the Code, 26 U. S. C. § 1202(a) (1976 ed., Supp. III), allowed individual taxpayers

to deduct 60% of their net capital gain from gross income. Although the importance of the distinction declined dramatically in

1986 with the repeal of § 1202(a), see Tax Reform Act of 1986, Pub. L. 99-514, § 301(a), 100 Stat. 2216, the distinction is still

significant in a number of respects. For example, 26 U. S. C. § 1211(b) (1982 ed., Supp. IV) allows individual taxpayers to

deduct capital losses to the full extent of their capital gains, but only allows them to offset up to $ 3,000 of ordinary income

insofar as their capital losses exceed their capital gains.

3 Title 26 U. S. C. § 368(a)(1) defines several basic types of corporate reorganizations. They include, in part:

"(A) a statutory merger or consolidation;

. . .

"(D) a transfer by a corporation of all or a part of its assets to another corporation if immediately after the transfer the transferor,

or one or more of its shareholders (including persons who were shareholders immediately before the transfer), or any

combination thereof, is in control of the corporation to which the assets are transferred; but only if, in pursuance of the plan,

stock or securities of the corporation to which the assets are transferred are distributed in a transaction which qualifies under

section 354, 355, or 356;

"(E) a recapitalization;
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in the form of a [**1459] cash payment or other property

-- something that tax practitioners refer to as "boot" --

[***762] "then the gain, if any, to the recipient shall be

recognized, but in an amount not in excess of the sum

of such money and the fair market value of such other

property." 26 U. S. C. § 356(a)(1). That is, if the

shareholder receives boot, he or she must recognize

the gain on the exchange up to the value of the boot.

Boot is accordingly generally treated as a gain from the

sale or exchange of property and is recognized in the

current tax year.

[4]Section 356(a)(2), which controls the decision in this

case, creates an exception to that general rule. It

provided in 1979:

"If an exchange is described in paragraph (1) but

has the effect of the distribution of a dividend, then

there shall be treated as a dividend to each

distributee such an amount of the gain recognized

under paragraph (1) as is not in excess of his

ratable share of the undistributed earnings and

profits of the corporation accumulated after [*731]

February 28, 1913. The remainder, if any, of the

gain recognized under paragraph (1) shall be

treated as gain from the exchange of property." 26

U. S. C. § 356 (a)(2) (1976 ed.).

Thus, if the "exchange . . . has the effect of the

distribution of a dividend," the boot must be treated as a

dividend and is therefore appropriately taxed as ordinary

income to the extent that gain is realized. In contrast, if

the exchange does not have "the effect of the distribution

of a dividend," the boot must be treated as a payment in

exchange for property and, insofar as gain is realized,

accorded capital gains treatment. The question in this

case is thus whether the exchange between the

taxpayer and the acquiring corporation had "the effect

of the distribution of a dividend" within the meaning of §

356(a)(2).

The relevant facts are easily summarized. For

approximately 15 years prior toApril 1979, the taxpayer

was the president of Basin Surveys, Inc. (Basin). In

January 1978, he became sole shareholder in Basin, a

company in which he had invested approximately $

85,000. The corporation operated a successful business

providing various technical services to the petroleum

industry. In 1978, N. L. Industries, Inc. (NL), a publicly

owned corporation engaged in the manufacture and

supply of petroleum equipment and services, initiated

negotiations with the taxpayer regarding the possible

acquisition of Basin. On April 3, 1979, after months of

negotiations, the taxpayer and NL entered into a

contract.

The agreement provided for a "triangular merger,"

whereby Basin was merged into a wholly owned

subsidiary of NL. In exchange for transferring all of the

outstanding shares in Basin to NL's subsidiary, the

taxpayer elected to receive 300,000 shares of NL

common stock and cash boot of $ 3,250,000, passing

up an alternative offer of 425,000 shares of NL common

stock. The 300,000 shares of NL issued to the taxpayer

amounted to approximately 0.92% of the outstanding

[*732] common shares of NL. If the taxpayer had

instead accepted [***763] the pure stock-for-stock offer,

he would have held approximately 1.3% of the

outstanding common shares. The Commissioner and

the taxpayer agree that the merger at issue qualifies as

a reorganization under §§ 368(a)(1)(A) and (a)(2)(D). 4

Respondents filed a joint federal income tax return for

1979. As required by § 356(a)(1), they reported the

cash boot as taxable gain. In calculating the tax owed,

[**1460] respondents characterized the payment as

long-term capital gain. The Commissioner on audit

disagreed with this characterization. In his view, the

payment had "the effect of the distribution of a dividend"

and was thus taxable as ordinary income up to $

2,319,611, the amount of Basin's accumulated earnings

and profits at the time of themerger. The Commissioner

assessed a deficiency of $ 972,504.74.

Respondents petitioned for review in the Tax Court,

which, in a reviewed decision, held in their favor. 86 T.

"(F) a mere change in identity, form, or place of organization of one corporation, however effected . . . ."

4 Section 368(a)(2)(D) provided in 1979:

"The acquisition by one corporation, in exchange for stock of a corporation (referred to in this subparagraph as 'controlling

corporation') which is in control of the acquiring corporation, of substantially all of the properties of another corporation which

in the transaction is merged into the acquiring corporation shall not disqualify a transaction under paragraph (1)(A) if (i) such

transaction would have qualified under paragraph (1)(A) if themerger had been into the controlling corporation, and (ii) no stock

of the acquiring corporation is used in the transaction." 26 U. S. C. § 368(a)(2)(D) (1976 ed.).
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C. 138 (1986). The court started from the premise that

the question whether the boot payment had "the effect

of the distribution of a dividend" turns on the choice

between "two judicially articulated tests." Id., at 140.

Under the test advocated by the Commissioner and

given voice in Shimberg v. United States, 577 F. 2d 283

(CA5 1978), cert. denied, 439 U.S. 1115 (1979), the

boot payment is treated as though it were made in a

hypothetical redemption by the acquired corporation

(Basin) immediately prior to the reorganization. [*733]

Under this test, the cash payment received by the

taxpayer indisputably would have been treated as a

dividend. 5 The second test, urged by the taxpayer and

finding support inWright v. United States, 482 F. 2d 600

(CA8 1973), proposes an alternative hypothetical

redemption. Rather [***764] than concentrating on the

taxpayer's prereorganization interest in the acquired

corporation, this test requires that one imagine a pure

stock-for-stock exchange, followed immediately by a

postreorganization redemption of a portion of the

taxpayer's shares in the acquiring corporation (NL) in

return for a payment in an amount equal to the boot.

Under § 302 of the Code, which defines when a

redemption of stock should be treated as a distribution

of dividend, NL's redemption of 125,000 shares of its

stock from the taxpayer in exchange for the $ 3,250,000

boot payment would have been treated as capital gain.
6

[*734] [**1461] The Tax Court rejected the

prereorganization test favored by the Commissioner

because it considered it improper "to view the cash

5

The parties do not agree as to whether dividend equivalence for the purposes of § 356(a)(2) should be determined with

reference to § 302 of the Code, which concerns dividend treatment of redemptions of stock by a single corporation outside the

context of a reorganization. Compare Brief for Petitioner 28-30 with Brief for Respondents 18-24. They are in essential

agreement, however, about the characteristics of a dividend. Thus, the Commissioner correctly argues that the "basic attribute

of a dividend, derived fromSections 301 and 316 of the Code, is a pro rata distribution to shareholders out of corporate earnings

and profits. When a distribution is made that is not a formal dividend, 'the fundamental test of dividend equivalency' is whether

the distribution is proportionate to the shareholders' stock interests ( United States v. Davis, 397 U.S. 301, 306 (1970))." Brief

for Petitioner 7. Citing the same authority, but with different emphasis, the taxpayer argues that "the hallmark of a non-dividend

distribution is a 'meaningful reduction of the shareholder's proportionate interest in the corporation.'United States v.Davis, 397

U.S. 301, 313 (1970)." Brief for Respondents 5.

Under either test, a prereorganization distribution by Basin to the taxpayer would have qualified as a dividend. Because the

taxpayer was Basin's sole shareholder, any distribution necessarily would have been pro rata and would not have resulted in

a "meaningful reduction of the [taxpayer's] proportionate interest in [Basin]."

6 Section 302 provides in relevant part:

"(a) General rule

"If a corporation redeems its stock (within the meaning of section 317 (b)), and if paragraph (1), (2), (3), or (4) of subsection (b)

applies, such redemption shall be treated as a distribution in part or full payment in exchange for the stock.

"(b) Redemptions treated as exchanges

. . .

"(2) Substantially disproportionate redemption of stock

"(A) In general

"Subsection (a) shall apply if the distribution is substantially disproportionate with respect to the shareholder.

"(B) Limitation

"This paragraph shall not apply unless immediately after the redemption the shareholder owns less than 50 percent of the total

combined voting power of all classes of stock entitled to vote.

"(C) Definitions

"For purposes of this paragraph, the distribution is substantially disproportionate if --

"(i) the ratio which the voting stock of the corporation owned by the shareholder immediately after the redemption bears to all

of the voting stock of the corporation at such time,
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payment as an isolated event totally separate from the

reorganization." 86 T. C., at 151. Indeed, it suggested

[*735] that this test requires that courts make the

"determination of dividend equivalency fantasizing that

the reorganization does not exist." Id., at 150 (footnote

omitted). The court then acknowledged that a similar

criticism could be made of the taxpayer's contention

that the cash payment should be viewed as a

postreorganization redemption. It concluded, however,

that since it was perfectly clear that the cash payment

would not have taken place without the reorganization,

it was better to treat the boot "as the equivalent of a

redemption in the course of implementing the

reorganization," than "as having occurred prior to and

separate from the reorganization." Id., at 152 (emphasis

in original). 7

[*736] [***765] The Court of Appeals for the Fourth

Circuit affirmed. 828 F. 2d 221 (1987). Like the Tax

Court, it concluded that although "[s]ection 302 does

not explicitly apply in the reorganization context," id., at

223, and although § 302 differs from § 356 in important

respects, id., at 224, it nonetheless provides "the

appropriate test for determiningwhether boot is ordinary

income or a capital gain," id., at 223. Thus, as explicated

in § 302(b)(2), if the taxpayer relinquished more than

20%of his corporate control and retained less than 50%

of the voting shares after the distribution, the boot would

be treated as capital gain. However, as the Court of

Appeals recognized, "[b]ecause § 302 was designed to

deal with a stock redemption by a single corporation,

rather than a reorganization involving two companies,

the section does not indicate which corporation [the

taxpayer] lost interest in." Id., at 224. Thus, like the Tax

Court, the Court ofAppeals was left to consider whether

the hypothetical [**1462] redemption should be treated

as a prereorganization distribution coming from the

acquired corporation or as a postreorganization

distribution coming from the acquiring corporation. It

concluded:

"Based on the language and legislative history of §

356, the change-in-ownership principle of § 302,

and the need to review the reorganization as an

integrated transaction, we conclude that the boot

should be characterized as a post-reorganization

stock redemption by N. L. that affected [the

taxpayer's] interest in the new corporation. Because

this redemption reduced [the taxpayer's] N. L.

holdings by more than 20%, the boot should be

taxed as a capital gain." Id., at 224-225.

"is less than 80 percent of --

"(ii) the ratio which the voting stock of the corporation owned by the shareholder immediately before the redemption bears to

all of the voting stock of the corporation at such time.

"For purposes of this paragraph, no distribution shall be treated as substantially disproportionate unless the shareholder's

ownership of the common stock of the corporation (whether voting or nonvoting) after and before redemption also meets the

80 percent requirement of the preceding sentence. . . ."

As the Tax Court explained, receipt of the cash boot reduced the taxpayer's potential holdings in NL from 1.3% to 0.92%. 86 T.

C. 138, 153 (1986). The taxpayer's holdings were thus approximately 71% of what they would have been absent the payment.

Ibid. This fact, combined with the fact that the taxpayer held less than 50% of the voting stock of NL after the hypothetical

redemption, would have qualified the "distribution" as "substantially disproportionate" under § 302(b)(2).

7 The Tax Court stressed that to adopt the prereorganization view "would in effect resurrect the now discredited 'automatic

dividend rule' . . ., at least with respect to pro rata distributions made to an acquired corporation's shareholders pursuant to a

plan of reorganization." 86 T. C., at 152. On appeal, the Court of Appeals agreed. 828 F. 2d 221, 226-227 (CA4 1987).

The "automatic dividend rule" developed as a result of some imprecise language in our decision in Commissioner v. Estate of

Bedford, 325 U.S. 283 (1945). Although Estate of Bedford involved the recapitalization of a single corporation, the opinion

employed broad language, asserting that "a distribution, pursuant to a reorganization, of earnings and profits 'has the effect of

a distribution of a taxable dividend' within [§ 356(a)(2)]." Id., at 292. The Commissioner read this language as establishing as

a matter of law that all payments of boot are to be treated as dividends to the extent of undistributed earnings and profits. See

Rev. Rul. 56-220, 1956-1 Cum. Bull. 191. Commentators, see, e. g., Darrel, The Scope of Commissioner v. Bedford Estate,

24 Taxes 266 (1946); Shoulson, Boot Taxation: The Blunt Toe of theAutomatic Rule, 20 Tax L. Rev. 573 (1965), and courts, see,

e. g., Hawkinson v. Commissioner, 235 F. 2d 747 (CA2 1956), however, soon came to criticize this rule. The courts have long

since retreated from the "automatic dividend rule," see, e. g., Idaho Power Co. v.United States, 161 F. Supp. 807 (Ct. Cl.), cert.

denied, 358 U.S. 832 (1958), and the Commissioner has followed suit, see Rev. Rul. 74-515, 1974-2 Cum. Bull. 118. As our

decision in this case makes plain, we agree that Estate of Bedford should not be read to require that all payments of boot be

treated as dividends.
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This decision by the Court of Appeals for the Fourth

Circuit is in conflict with the decision of the Fifth Circuit

in Shimberg v. United States, 577 F. 2d 283 (1978), in

two important respects. In Shimberg, the court

concluded that it was inappropriate to apply stock

redemption principles in reorganization cases "on a

wholesale basis." Id., at 287; see also ibid., n. 13. In

addition, the court adopted the prereorganization [*737]

test, holding that "§ 356(a)(2) requires a determination

[***766] of whether the distribution would have been

taxed as a dividend if made prior to the reorganization

or if no reorganization had occurred." Id., at 288.

To resolve this conflict on a question of importance to

the administration of the federal tax laws, we granted

certiorari. 485 U.S. 933 (1988).

II

[6]We agreewith theTaxCourt and theCourt ofAppeals

for the Fourth Circuit that the question under § 356(a)(2)

whether an "exchange . . . has the effect of the

distribution of a dividend" should be answered by

examining the effect of the exchange as a whole. We

think the language and history of the statute, as well as

a commonsense understanding of the economic

substance of the transaction at issue, support this

approach.

The language of § 356(a) strongly supports our

understanding that the transaction should be treated as

an integrated whole. Section 356(a)(2) asks whether

"an exchange is described in paragraph (1)" that "has

the effect of the distribution of a dividend." (Emphasis

supplied.) The statute does not provide that boot shall

be treated as a dividend if its payment has the effect of

the distribution of a dividend. Rather, the inquiry turns

on whether the "exchange" has that effect. Moreover,

paragraph (1), in turn, looks to whether "the property

received in the exchange consists not only of property

permitted by section 354 or 355 to be received without

the recognition of gain but also of other property or

money." (Emphasis supplied.) Again, the statute plainly

refers to one integrated transaction and, again, makes

clear that we are to look to the character of the exchange

as a whole and not simply its component parts. Finally,

it is significant that § 356 expressly limits the extent to

which boot may be taxed to the amount of gain realized

in the reorganization. This limitation suggests that

Congress intended that boot not be treated in isolation

from [*738] the overall reorganization. See Levin,

Adess, & McGaffey, Boot Distributions in Corporate

Reorganizations -- Determination of Dividend

Equivalency, 30 Tax Lawyer 287, 303 (1977).

Our reading of the statute as requiring that the

transaction be treated as a unified whole is reinforced

by the well-established "step-transaction" doctrine, a

doctrine that the Government has applied in related

contexts, see, e. g., Rev. Rul. 75-447, 1975-2 Cum.

Bull. 113, and that we have expressly sanctioned, see

Minnesota Tea Co. v. Helvering, 302 U.S. 609, 613

(1938); Commissioner v. Court Holding Co., 324 U.S.

331, 334 (1945). Under this doctrine, interrelated yet

formally distinct steps in an integrated transaction may

[**1463] not be considered independently of the overall

transaction. By thus "linking together all interdependent

steps with legal or business significance, rather than

taking them in isolation," federal tax liability may be

based "on a realistic view of the entire transaction." 1 B.

Bittker, Federal Taxation of Income, Estates and Gifts

para. 4.3.5, p. 4-52 (1981).

Viewing the exchange in this case as an integrated

whole, we are unable to accept the Commissioner's

prereorganization analogy. The analogy severs the

payment of boot from the context of the reorganization.

[***767] Indeed, only by straining to abstract the

payment of boot from the context of the overall

exchange, and thus imagining that Basin made a

distribution to the taxpayer independently of NL's

planned acquisition, can we reach the rather

counterintuitive conclusion urged by the Commissioner

-- that the taxpayer suffered no meaningful reduction in

his ownership interest as a result of the cash payment.

We conclude that such a limited view of the transaction

is plainly inconsistent with the statute's direction that we

look to the effect of the entire exchange.

[7]The prereorganization analogy is further flawed in

that it adopts an overly expansive reading of § 356(a)(2).

As the Court of Appeals recognized, adoption of the

prereorganization approach would "result in ordinary

income treatment in [*739] most reorganizations

because corporate boot is usually distributed pro rata to

the shareholders of the target corporation." 828 F. 2d, at

227; see also Golub, "Boot" in Reorganizations -- The

Dividend Equivalency Test of Section 356(a)(2), 58

Taxes 904, 911 (1980); Note, 20 Boston College L. Rev.

601, 612 (1979). Such a reading of the statute would

not simply constitute a return to the widely criticized

"automatic dividend rule" (at least as to cases involving

a pro rata payment to the shareholders of the acquired

corporation), see n. 8, supra, but also would be contrary

Page 7 of 12
489 U.S. 726, *736; 109 S. Ct. 1455, **1462; 103 L. Ed. 2d 753, ***765

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-XY00-0039-M52G-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-XY00-0039-M52G-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YR20-001S-3133-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-XY00-0039-M52G-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YR20-001S-3133-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YR20-001S-3133-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YR20-001S-3133-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YR10-001S-311V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YR10-001S-311W-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YR20-001S-3133-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-8X20-003B-70SR-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-8X20-003B-70SR-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-K0M0-003B-S4SR-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-K0M0-003B-S4SR-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YR20-001S-3133-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-7KW0-001B-K3K9-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-7KW0-001B-K3K9-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YR20-001S-3133-00000-00&context=1000516


to our standard approach to construing such provisions.

The requirement of § 356(a)(2) that boot be treated as

dividend in some circumstances is an exception from

the general rule authorizing capital gains treatment for

boot. In construing provisions such as § 356, in which a

general statement of policy is qualified by an exception,

we usually read the exception narrowly in order to

preserve the primary operation of the provision. See

Phillips, Inc. v. Walling, 324 U.S. 490, 493 (1945) ("To

extend an exemption to other than those plainly and

unmistakably within its terms and spirit is to abuse the

interpretative process and to frustrate the announced

will of the people"). Given that Congress has enacted a

general rule that treats boot as capital gain, we should

not eviscerate that legislative judgment through an

expansive reading of a somewhat ambiguous exception.

The postreorganization approach adopted by the Tax

Court and theCourt ofAppeals is, in our view, preferable

to the Commissioner's approach. Most significantly, this

approach does a far better job of treating the payment

of boot as a component of the overall exchange. Unlike

the prereorganization view, this approach acknowledges

that there would have been no cash payment absent

the exchange and also that, by accepting the cash

payment, the taxpayer experienced a meaningful

reduction in his potential ownership interest.

Once the postreorganization approach is adopted, the

result in this case is pellucidly clear. Section 302(a) of

the [*740] Code provides that if a redemption fits within

any one of the four categories set out in § 302(b), the

redemption "shall be treated as a distribution in part or

full payment in exchange for the stock," and thus not

regarded as a dividend. As the Tax Court and the Court

of Appeals correctly determined, the hypothetical

postreorganization redemption by NL of a portion of the

taxpayer's shares satisfies at least one of the [**1464]

subsections of [***768] § 302(b). 8 In particular, the safe

harbor provisions of subsection (b)(2) provide that

redemptions in which the taxpayer relinquishes more

than 20% of his or her share of the corporation's voting

stock and retains less than 50% of the voting stock after

the redemption shall not be treated as distributions of a

dividend. See n. 6, supra . Here, we treat the transaction

as though NL redeemed 125,000 shares of its common

stock (i. e., the number of shares of NL common stock

forgone in favor of the boot) in return for a cash payment

to the taxpayer of $ 3,250,000 (i. e., the amount of the

boot). As a result of this redemption, the taxpayer's

interest in NLwas reduced from 1.3%of the outstanding

common stock to 0.9%. See 86 T. C., at 153. Thus, the

taxpayer relinquished approximately 29% of his interest

in NL and retained less than a 1% voting interest in the

corporation after the transaction, easily satisfying the

"substantially disproportionate" standards of §

302(b)(2). We accordingly conclude that the boot

payment did not have the effect of a dividend and that

the payment was properly treated as capital gain.

III

[9]The Commissioner objects to this "recasting [of] the

merger transaction into a formdifferent from that entered

[*741] into by the parties," Brief for Petitioner 11, and

argues that the Court of Appeals' formal adherence to

the principles embodied in § 302 forced the court to

stretch to "find a redemption to which to apply them,

since the merger transaction entered into by the parties

did not involve a redemption," id., at 28. There are a

number of sufficient responses to this argument. We

think it first worth emphasizing that the Commissioner

overstates the extent to which the redemption is

imagined. As the Court of Appeals for the Fifth Circuit

noted in Shimberg, "[t]he theory behind tax-free

corporate reorganizations is that the transaction is

merely 'a continuance of the proprietary interests in the

continuing enterprise under modified corporate form.'

Lewis v. Commissioner of Internal Revenue, 176 F. 2d

646, 648 (CA1 1949); Treas. Reg. § 1.368-1(b). See

generally Cohen, Conglomerate Mergers and Taxation,

55 A. B. A. J. 40 (1969)." 577 F. 2d, at 288. As a result,

the boot-for-stock transaction can be viewed as a partial

repurchase of stock by the continuing corporate

enterprise -- i. e., as a redemption. It is, of course, true

that both the prereorganization and postreorganization

analogies are somewhat artificial in that they imagine

that the redemption occurred outside the confines of the

actual reorganization. However, if forced to choose

between the two analogies, the postreorganization view

is the less artificial. Although both analogies "recast the

merger transaction," the postreorganization view

8

Because the mechanical requirements of subsection (b)(2) are met, we need not decide whether the hypothetical redemption

might also qualify for capital gains treatment under the general "not essentially equivalent to a dividend" language of subsection

(b)(1). Subsections (b)(3) and (b)(4), which deal with redemptions of all of the shareholder's stock and with partial liquidations,

respectively, are not at issue in this case.
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recognizes that a reorganization has taken place, while

the prereorganization approach recasts the transaction

to the exclusion of the overall exchange.

Moreover, we doubt that abandoning [***769] the

prereorganization and postreorganization analogies and

the principles of § 302 in favor of a less artificial

understanding of the transaction would lead to a result

different from that reached by the Court of Appeals.

Although the statute is admittedly ambiguous and the

legislative history sparse, we are persuaded -- even

without relying on § 302 -- that Congress did not intend

to except reorganizations such as that at issue [*742]

here from the general rule allowing capital gains

treatment for cash boot. 26 U. S. C. § 356(a)(1). The

legislative history of § 356(a)(2), although perhaps

generally "not illuminating," Estate of Bedford, 325

U.S., at 290, suggests that Congress was primarily

[**1465] concerned with preventing corporations from

"siphon[ing] off" accumulated earnings and profits at a

capital gains rate through the ruse of a reorganization.

SeeGolub, 58 Taxes, at 905. This purpose is not served

by denying capital gains treatment in a case such as

this in which the taxpayer entered into an arm's-length

transaction with a corporation in which he had no prior

interest, exchanging his stock in the acquired

corporation for less than a 1% interest in the acquiring

corporation and a substantial cash boot.

Section 356(a)(2) finds its genesis in § 203(d)(2) of the

Revenue Act of 1924. See 43 Stat. 257. Although

modified slightly over the years, the provisions are in

relevant substance identical. The accompanyingHouse

Report asserts that § 203(d)(2) was designed to

"preven[t] evasion." H. R. Rep. No. 179, 68th Cong., 1st

Sess., 15 (1924). Without further explication, both the

House and Senate Reports simply rely on an example

to explain, in the words of both Reports, "[t]he necessity

for this provision." Ibid.; S. Rep. No. 398, 68th Cong.,

1st Sess., 16 (1924). Significantly, the example

describes a situation in which there was no change in

the stockholders' relative ownership interests, but

merely the creation of a wholly owned subsidiary as a

mechanism for making a cash distribution to the

shareholders:

"Corporation A has capital stock of $ 100,000, and

earnings and profits accumulated since March 1,

1913, of $ 50,000. If it distributes the $ 50,000 as a

dividend to its stockholders, the amount distributed

will be taxed at the full surtax rates.

"On the other hand, Corporation A may organize

Corporation B, to which it transfers all its assets, the

consideration for the transfer being the issuance by

B of all its stock and $ 50,000 in cash to the

stockholders of Corporation [*743] A in exchange

for their stock in Corporation A. Under the existing

law, the $ 50,000 distributed with the stock of

Corporation B would be taxed, not as a dividend,

but as a capital gain, subject only to the 12 1/2 per

cent rate. The effect of such a distribution is

obviously the same as if the corporation had

declared out as a dividend its $ 50,000 earnings

and profits. If dividends are to be subject to the full

surtax rates, then such an amount so distributed

should also be subject to the surtax rates and not to

the 12 1/2 per cent rate on capital gain." Ibid.; H. R.

Rep. No. 179, at 15.

The "effect" of the transaction in this example is to

transfer accumulated earnings and profits to the [***770]

shareholderswithout altering their respective ownership

interests in the continuing enterprise.

Of course, this example should not be understood as

exhaustive of the proper applications of § 356(a)(2). It is

nonetheless noteworthy that neither the example, nor

any other legislative source, evinces a congressional

intent to tax boot accompanying a transaction that

involves a bona fide exchange between unrelated

parties in the context of a reorganization as though the

payment was in fact a dividend. To the contrary, the

purpose of avoiding tax evasion suggests that Congress

did not intend to impose an ordinary income tax in such

cases.Moreover, the legislative history of § 302 supports

this reading of § 356(a)(2) as well. In explaining the

"essentially equivalent to a dividend" language of §

302(b)(1) -- language that is certainly similar to the "has

the effect . . . of a dividend" language of § 356(a)(2) --

the Senate Finance Committee made clear that the

relevant inquiry is "whether or not the transaction by its

nature may properly be characterized as a sale of stock

. . . ." S. Rep. No. 1622, 83d Cong., 2d Sess., 234

(1954); cf. United States v. Davis, 397 U.S., at 311.

Examining the instant transaction in light of the purpose

of § 356(a)(2), the boot-for-stock exchange in this case

"may [*744] properly be characterized as a sale of

stock." Significantly, unlike traditional single corporation

redemptions and unlike reorganizations involving

commonly owned corporations, there is little risk that

the [**1466] reorganization at issue was used as a ruse

to distribute a dividend. Rather, the transaction appears

in all respects relevant to the narrow issue before us to

have been comparable to an arm's-length sale by the
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taxpayer to NL. This conclusion, moreover, is supported

by the findings of the Tax Court. The court found that

"[t]here is not the slightest evidence that the cash

payment was a concealed distribution from BASIN." 86

T. C., at 155. As the Tax Court further noted, Basin

lacked the funds to make such a distribution:

"Indeed, it is hard to conceive that such a possibility

could even have been considered, for a distribution

of that amount was not only far in excess of the

accumulated earnings and profits ($ 2,319,611),

but also of the total assets of BASIN ($ 2,758,069).

In fact, only if one takes into account unrealized

appreciation in the value of BASIN's assets,

including good will and/or going-concern value, can

one possibly arrive at $ 3,250,000. Such a

distribution could only be considered as the

equivalent of a complete liquidation of BASIN . . . ."

Ibid. 9

In this context, even without relying on § 302 and the

post-reorganization analogy, we conclude that the boot

is better characterized as a part of the proceeds of a

sale of stock than [*745] as a proxy for a dividend. As

such, the payment qualifies for capital gains treatment.

The judgment of the Court of Appeals is accordingly

Affirmed.

Dissent by:WHITE

Dissent

[***771] JUSTICE WHITE, dissenting.

The question in this case is whether the cash payment

of $ 3,250,000 by N. L. Industries, Inc. (NL) to Donald

Clark, which he received in theApril 18, 1979, merger of

Basin Surveys, Inc. (Basin), into N. L. Acquisition

Corporation (NLAC), had the effect of a distribution of a

dividend under the Internal Revenue Code of 1954, 26

U. S. C. § 356(a)(2) (1976 ed.), to the extent of Basin's

accumulated undistributed earnings and profits.

Petitioner, the Commissioner of Internal Revenue

(Commissioner), made this determination, taxing the

sum as ordinary income, to find a 1979 tax deficiency of

$ 972,504.74. The Court of Appeals disagreed, stating

that because the cash payment resembles a

hypothetical stock redemption from NL to Clark, the

amount is taxable as capital gain. 828 F. 2d 221 (CA4

1987). Because the majority today agrees with that

characterization, in spite of Clark's explicit refusal of the

stock-for-stock exchange imagined by the Court of

Appeals and the majority, and because the record

demonstrates, instead, that the transaction before us

involved a boot distribution that had "the effect of the

distribution of a dividend" under § 356(a)(2) -- and

hence properly alerted the Commissioner to Clark's tax

deficiency -- I dissent.

The facts are stipulated. Basin, Clark, NL, and NLAC

executed anAgreement and Plan of Merger dated April

3, 1979, which provided that on April 18, 1979, Basin

would merge with NLAC. The statutory merger, which

occurred pursuant to §§ 368(a)(1)(A) and (a)(2)(D) of

the Code, and therefore qualified for tax-free

reorganization status under § 354(a)(1), involved the

following terms: Each outstanding share of NLAC stock

remained outstanding; each outstanding [*746] share

of Basin common stockwas exchanged for $ 56,034.482

cash and 5,172.4137 shares of NL common stock; and

each share of Basin common stock held by Basin was

canceled. NLAC's name was amended to Basin

Surveys, Inc. The Secretary of State of West Virginia

certified that the merger complied with West Virginia

law. Clark, the owner [**1467] of all 58 outstanding

shares of Basin, received $ 3,250,000 in cash and

300,000 shares of NL stock. He expressly refused NL's

alternative of 425,000 shares of NL common stock

without cash. See App. 56-59.

Congress enacted § 354(a)(1) to grant favorable tax

treatment to specific corporate transactions

(reorganizations) that involve the exchange of stock or

securities solely for other stock or securities. See

Paulsen v. Commissioner, 469 U.S. 131, 136 (1985)

(citing Treas. Reg. § 1.368-1(b), 26 CFR § 1.368-1(b)

(1984), and noting the distinctive feature of such

reorganizations, namely, continuity of interests). Clark's

"triangular merger" of Basin into NL's subsidiary NLAC

qualified as one such tax-free reorganization, pursuant

to § 368(a)(2)(D). Because the stock-for-stock exchange

was supplemented with a cash payment, however, §

356(a)(1) requires that "the gain, if any, to the recipient

shall be recognized, but in an amount not in excess of

9 The Commissioner maintains that Basin "could have distributed a dividend in the form of its own obligation (see, e. g., I. R.

C. § 312(a)(2)) or it could have borrowed funds to distribute a dividend." Reply Brief for Petitioner 7. Basin's financial status,

however, is nonetheless strong support for the Tax Court's conclusion that the cash payment was not a concealed dividend.
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the sum of such money and the fair market value of

such other property." Because this provision permitted

taxpayers to withdraw [***772] profits during corporate

reorganizations without declaring a dividend, Congress

enacted § 356(a)(2), which states that when an

exchange has "the effect of the distribution of a

dividend," boot must be treated as a dividend, and

taxed as ordinary income, to the extent of the

distributee's "ratable share of the undistributed earnings

and profits of the corporation. . . ." Ibid.; see also H. R.

Rep. No. 179, 68th Cong., 1st Sess., 15 (1924)

(illustration of § 356(a)(2)'s purpose to frustrate evasion

of dividend taxation through corporate reorganization

distributions); S. Rep. No. 398, 68th Cong., 1st Sess.,

16 (1924) (same).

[*747] Thus the question today is whether the cash

payment to Clark had the effect of a distribution of a

dividend. We supplied the straightforward answer in

United States v. Davis, 397 U.S. 301, 306, 312 (1970),

when we explained that a pro rata redemption of stock

by a corporation is "essentially equivalent" to a dividend.

A pro rata distribution of stock, with no alteration of

basic shareholder relationships, is the hallmark of a

dividend. This was precisely Clark's gain. As sole

shareholder of Basin, Clark necessarily received a pro

rata distribution of moneys that exceeded Basin's

undistributed earnings and profits of $ 2,319,611.

Because the merger and cash obligation occurred

simultaneously on April 18, 1979, and because the

statutory merger approved here assumes that Clark's

proprietary interests continue in the restructured NLAC,

the exact source of the pro rata boot payment is

immaterial, which truth Congress acknowledged by

requiring only that an exchange have the effect of a

dividend distribution.

To avoid this conclusion, the Court of Appeals --

approved by the majority today -- recast the transaction

as though the relevant distribution involved a single

corporation's (NL's) stock redemption, which dividend

equivalency is determined according to § 302 of the

Code. Section 302 shields distributions from dividend

taxation if the cash redemption is accompanied by

sufficient loss of a shareholder's percentage interest in

the corporation. The Court of Appeals hypothesized

that Clark completed a pure stock-for-stock

reorganization, receiving 425,000 NL shares, and

thereafter redeemed 125,000 of these shares for his

cash earnings of $ 3,250,000. The sum escapes

dividend taxation because Clark's interest in NL

theoretically declined from 1.3% to 0.92%, adequate to

trigger § 302(b)(2) protection. Transporting § 302 from

its purpose to frustrate shareholder sales of equity back

to their own corporation, to § 356(a)(2)'s reorganization

context, however, is problematic. Neither the majority

nor the Court of Appeals explains why § 302 should

obscure the core attribute [*748] of a dividend as a pro

rata distribution to a corporation's shareholders; 1 nor

[***773] offers insight into the mechanics of valuing

hypothetical stock transfers and equity reductions;

[**1468] nor answers the Commissioner's observations

that the sole shareholder of an acquired corporation will

always have a smaller interest in the continuing

enterprise when cash payments combine with a stock

exchange. Last, the majority and the Court of Appeals'

recharacterization of market happenings describes the

exact stock-for-stock exchange, without a cash

supplement, that Clark refused when he agreed to the

merger.

Because the parties chose to structure the exchange as

a tax-free reorganization under § 354(a)(1), and

because the pro rata distribution to Clark of $ 3,250,000

during this reorganization had the effect of a dividend

under § 356(a)(2), I dissent. 2

1 The Court of Appeals' zeal to excoriate the "automatic dividend rule" leads to an opposite rigidity -- an automatic

nondividend rule, even for pro rata boot payments. Any significant cash payment in a stock-for-stock exchange distributed to

a sole shareholder of an acquired corporation will automatically receive capital gains treatment. Section 356(a)(2)'s exception

for such payments that have attributes of a dividend disappears. Congress did not intend to handicap the Commissioner and

courts with either absolute; instead, § 356(a)(1) instructs courts to make fact-specific inquiries into whether boot distributions

accompanying corporate reorganizations occur on a pro rata basis to shareholders of the acquired corporation, and thus

threaten a bailout of the transferor corporation's earnings and profits escaping a proper dividend tax treatment.

2 The majority's alternative holding that no statutory merger occurred at all -- rather a taxable sale -- is difficult to understand:

All parties stipulate to the merger, which, in turn, was approved under West Virginia law; and Congress endorsed exactly such

tax-free corporate transactions pursuant to its § 368(a)(1) reorganization regime. However apt the speculated sale analogy

may be, if the April 3 Merger Agreement amounts to a sale of Clark's stock to NL, and not the intended merger, Clark would be

subject to taxation on his full gain of over $ 10 million. The fracas over tax treatment of the cash boot would be irrelevant.

Page 11 of 12
489 U.S. 726, *746; 109 S. Ct. 1455, **1467; 103 L. Ed. 2d 753, ***771

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YR20-001S-3133-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YR20-001S-3133-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-F260-003B-S327-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YPY0-001S-310D-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YPY0-001S-310D-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YPY0-001S-310D-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YPY0-001S-310D-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YR20-001S-3133-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YPY0-001S-310D-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YR10-001S-311V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YR20-001S-3133-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YR20-001S-3133-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YR20-001S-3133-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YR20-001S-313G-00000-00&context=1000516


References

33 Am Jur 2d, Federal Taxation (1989) 2261, 2283,

2284, 2300, 2303, 2314, 232911 Federal Procedural

Forms, L Ed, Internal Revenue 43:3420 Am Jur Trials

255, Preparing a Federal Income Tax Case for TrialRIA

Federal Tax Coordinator 2d F-2100--F-2110,

F-6812--F-6821RIA Tax Action Coordinator, Tax

Analysis of Legal Forms and Agreements 113-E-31,

113-E-32, 113-G, 113-IRIA Corporate Capital

Transactions Coordinator 33,613--33,619,

43,201--43,211US L Ed Digest, Income Taxes 28,

48Index to Annotations, Capital Gain or Loss;

Consolidation and Merger; Corporate Stock and

Stockholders; Dividends; IncomeTax; Internal Revenue

Service Annotation References:.

Page 12 of 12
489 U.S. 726, *748; 109 S. Ct. 1455, **1468; 103 L. Ed. 2d 753, ***773



| | Caution

As of: December 4, 2015 12:09 PM EST

Delahanty v. Hinckley

District of Columbia Court of Appeals

July 13, 1989, Argued ; October 11, 1989, Decided

No. 88-488

Reporter

564 A.2d 758; 1989 D.C. App. LEXIS 199; CCH Prod. Liab. Rep. P12,273

THOMAS K. DELAHANTY, et al., APPELLANTS, v.

JOHN W. HINCKLEY, JR., et al., APPELLEES

Prior History: [**1] On Certification from the United

States Court of Appeals for the District of Columbia

Circuit.

Case Summary

Procedural Posture

The United States Court of Appeals for the District of

Columbia Circuit certified a question to decide whether

appellees, a manufacturer, its parent company, and

officers, that made a handgun known as a "Saturday

Night Special" were liable for injuries to appellants

arising from such a gun's criminal use.

Overview

Appellants filed an action against the manufacturer, its

parent company, and officers, alleging liability arising

out of the criminal use of one of the "Saturday Night

Special" guns made by the manufacturer and used by

appellee shooter. The trial court granted a motion to

dismiss to the manufacturer, parent company, and

officers, for failure to state a claim upon which relief

could be granted. The court of appeals certified the

question concerning liability. The court held that

appellants could not hold the manufacturer liable on a

theory that themanufacturer had a duty towarn because

the potential danger of a gun was generally known and

recognized. The court held that appellants could not

hold the manufacturer liable on a theory of abnormally

dangerous activity because the manufacture and

marketing of a handgun, in and of itself, did not directly

result in the injury. The court rejected the theory that it

should impose liability on the manufacturer based on a

theory that a "Saturday Night Special" had no social

utility beyond being used for criminal activity. The

manufacturer was not liable for negligence because the

harm resulted from the criminal act of a third party.

Outcome

Upon review of the certified question, the court

determined that therewas no basis for holding appellees

liable for appellants' injuries.

Counsel: Frederic W. Schwartz, Jr., with whom Robert

Cadeaux and James Taglieri were on the brief, for

appellants.

Frank G. Jones, with whom Ben Taylor was on the brief,

for appellees.

Judges: Newman, Ferren, and Belson, Associate

Judges.

Opinion by: FERREN

Opinion

[*759] Thomas and Jean Delahanty, appellants, filed

suit in the United States District Court for the District of

Columbia against John Hinckley for injuries Thomas

suffered when Hinckley attempted to assassinate

President Ronald Reagan. The Delahantys also sued

the manufacturer of the gun, R.G. Industries, Inc., its

foreign parent company, Roehm, and individual officers

of Roehm. Appellants advanced three legal theories for

holding the gun manufacturers liable in these

circumstances: negligence, strict products liability under

the RESTATEMENT (SECOND) OF TORTS § 402A

(1965), and a "social utility" claim apparently based on

strict liability for abnormally dangerous activities under

RESTATEMENT (SECOND) OF TORTS §§ 519, 520

(1977) and, somewhat differently, on the cause of action

adopted in Kelley v. R.G. Industries, [**2] 304 Md. 124,

497 A.2d 1143 (1985). Appellants alleged in their

complaint that: Hinckley needed an easily concealable
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weapon for his assassination attempt; the gun

manufactured by Roehm andR.G. Industries, Inc., is an

easily concealable, inexpensive handgun; the gun is

poorly constructed, unreliable, and therefore not useful

for legitimate purposes such as military use, target

practice, or self-defense; as a result of the gun's low

price, it is used for criminal purposes; and the

manufacturers knew of the gun's criminal uses.

The District Court dismissed appellants' complaint

against the gun manufacturers and their officers for

failure to state a claim upon which relief could be

granted. Fed. R. Civ. P. 12 (b)(6). On appeal, the United

States Court of Appeals for the District of Columbia

Circuit sua sponte asked this court pursuant to D.C.

Code § 11-723 (1989) to decide whether, in the District

of Columbia, "manufacturers and distributors of

SaturdayNight Specialsmay be strictly liable for injuries

arising from these guns' criminal use." Delahanty v.

Hinckley, 269 U.S. App. D.C. 324, 326, 845 F.2d 1069,

1071 (1988) (footnote omitted). On consideration of this

question, we conclude [**3] that traditional tort theories

-- negligence and strict liability under the

RESTATEMENT (SECOND) OF TORTS -- provide no

basis for holding [*760] the gun manufacturer liable.

Moreover, we decline to adopt, for the District of

Columbia, the theory of liability set forth in Kelley.

I.

When considering a certified question, we are not limited

to the designated question of law but may "exercise our

prerogative to frame the basic issues as we see fit for an

informed decision." Penn Mutual Life Ins. Co. v. Abram-

son, 530 A.2d 1202, 1207 (D.C. 1987). The certifying

court focused on whether this court would adopt the

strict liability theory described in Kelley but noted that

the "theoretical underpinnings are somewhat unclear"

and that the certified question was not intended to

restrict this court to a particular rationale for this cause

of action. Delahanty, 269 U.S. App. D.C. at 326, 845

F.2d at 1071. Because appellants claim that they have

not relied exclusively on the Kelley theory but have

continued to advance in this court all the theories in their

complaint, we expand our inquiry to include the question

whether established theories of tort law in the District of

Columbia provide [**4] a cause of action against gun

manufacturers and distributors for injuries arising from

the guns' criminal uses.

II.

We reject each of the theories appellants have

advanced in the federal courts and in this court.

A.

Appellants first claim themanufacturers of the gun used

by Hinckley are strictly liable for sale of a defective

product. They rely on RESTATEMENT (SECOND) OF

TORTS § 402A, which imposes liability for the sale of

"any product in a defective condition unreasonably

dangerous to the user or consumer . . . ." We join the

other courts which have rejected the application of this

theory in circumstances such as these. See Caveny v.

Raven Arms Co., 665 F. Supp. 530, 532-33 (S.D. Ohio

1987), aff'd, 849 F.2d 608 (6th Cir. 1988); Armijo v. Ex

Cam, Inc., 656 F. Supp. 771, 773 (D.N.M. 1987), aff'd,

843 F.2d 406 (10th Cir. 1988); Coulson v. DeAngelo,

493 So. 2d 98, 99 (Fla. Dist. Ct. App. 1986); Riordan v.

International Armament Corp., 132 Ill. App. 3d 642, ,

477 N.E.2d 1293, 1298-99, 87 Ill. Dec. 765 (1985);

Kelley, 497A.2d at 1147-50;Richardson v. Holland, 741

S.W.2d 751, 753-54 (Mo. Ct. App. 1987). Appellants

point to no malfunction of the gun caused by improper

[**5] design or manufacture that led to Thomas

Delahanty's injuries. Instead, appellants argue that the

manufacturers had a duty to warn of the dangers of

criminal misuse of the gun. There is no duty to warn,

however, "when the danger, or potentiality of danger, is

generally known and recognized." RESTATEMENT

(SECOND) OF TORTS, § 402A comment j. Because

hazards of firearms are obvious, the manufacturer had

no duty to warn. See Richardson, 741 S.W.2d at 754.

B.

Appellants also present what they call a "social utility

claim," arguing that the manufacturer should be held

strictly liable because the type of gun in this case is

"inherently and abnormally dangerous with no social

value." Appellants appear to base this claim either on

liability for abnormally dangerous activities, RESTATE-

MENT (SECOND) OF TORTS §§ 519, 520, 1 a [*761]

doctrine not yet explicitly adopted in the District of

Columbia, or on a new cause of action similar to the one

set forth in Kelley.

[**6] Like other courts that have considered the issue --

and without regard to whether application ofRESTATE-

1 The RESTATEMENT (SECOND) OF TORTS §§ 519, 520 (1977) provides:

519. General Principle
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MENT§§ 519, 520may be appropriate in other contexts

-- we reject application of the "abnormally dangerous

activity" doctrine to gun manufacture and sale. See

Shipman v. Jennings Firearms, Inc., 791 F.2d 1532,

1534 (11th Cir. 1986); Perkins v. F.I.E. Corp., 762 F.2d

1250, 1266-69 (5th Cir. 1985); Martin v. Harrington &

Richardson, Inc., 743 F.2d 1200, 1203-05 (7th Cir.

1984); Caveny, 665 F. Supp. at 531-32; Armijo, 656 F.

Supp. at 774-75; Coulson, 493 So. 2d at 99; Riordan,

132 Ill. App. 3d at , 477 N.E.2d at 1297; Richardson,

741 S.W.2d at 754-55; Burkett v. Freedom Arms, Inc.,

299 Or. 551, 704 P.2d 118 (1985); Knott v. Liberty

Jewelry & Loan, Inc., 50 Wash. App. 267, 274-75, 748

P.2d 661, 664-65 (1988).

Appellants argue that the marketing of the guns is the

abnormally dangerous activity for which the

manufacturers should be held liable. We cannot agree.

The cause of action under RESTATEMENT § 519

applies only to activities that are dangerous in

themselves and to injuries that result directly from the

dangerous activity. Perkins, 762 [**7] F.2d at 1265

n.43. "The marketing of a handgun is not dangerous in

and of itself, and when injury occurs, it is not the direct

result of the sale itself, but rather the result of actions

taken by a third party." Id. Furthermore, handgun

marketing cannot be classified as abnormally dangerous

by applying the factors of RESTATEMENT § 520, see

supra note 1. For example, any high degree of risk of

harm, or any likelihood that such harm will be great,

would result from the use, not the marketing as such, of

handguns. See Perkins, 762 F.2d at 1265 n.43. Finally,

were we to hold a manufacturer liable for gunmarketing

as an abnormally dangerous activity, we would

improperly blur "the distinction between strict liability for

selling unreasonably dangerous products and strict

liability for engaging in ultrahazardous activities by

making the sale of a product an activity." Martin, 743

F.2d at 1204 (emphasis in original); see also Burkett,

299 Or. at , 704 P.2d at 121 (citing cases). We are

unwilling to do so.

We turn to Kelley. In framing their "social utility" claim,

appellants do not directly refer to that decision. However,

the cause of action they suggest -- requiring [**8] proof

that the danger of the product outweighs its social utility

and that no legislative imprimatur be associated with

the product to the contrary -- tracks the new cause of

action outlined in Kelley. 304 Md. at , 497 A.2d at

1153-61. The Kelley court found that although not all

handguns were inconsistent with Maryland and federal

public policy, a limited class of handguns, called

(1) One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or

chattels of another resulting from the activity, although he [or she] has exercised the utmost care to prevent the

harm.

(2) This strict liability is limited to the kind of harm, the possibility of whichmakes the activity abnormally dangerous.

520. Abnormally Dangerous Activities

In determining whether an activity is abnormally dangerous, the following factors are to be considered:

(a) existence of a high degree of risk of some harm to the person, land or chattels of others;

(b) likelihood that the harm that results from it will be great;

(c) inability to eliminate the risk by the exercise of reasonable care;

(d) extent to which the activity is not a matter of common usage;

(e) inappropriateness of the activity to the place where it is carried on; and

(f) extent to which its value to the community is outweighed by its dangerous attributes.

The First Restatement of Torts used the term "ultra hazardous activity" in describing the type of dangerous activities for which

strict liability attaches.SeeKEETON, DOBBS, KEETON&OWENS, PROSSERANDKEETONONTORTs § 78, at 551 (1984).

The Second Restatement of Torts changed the term to "abnormally dangerous activity" and then listed the six factors to be

considered. Id. The choice between the labels is not important, and many courts use them interchangeably. See Perkins, 762

F.2d at 1255 n.9.
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"Saturday Night Specials," clearly were "not sanctioned

as a matter of public policy." Id. at 1153. The court also

found that the characteristics of the Saturday Night

Special made it "particularly attractive for criminal use

and virtually useless for . . . legitimate purposes . . . ." Id.

at 1154. Based on these findings, the Kelley court

imposed liability on manufacturers for injuries inflicted

by the criminal misuse of guns found to be "Saturday

Night Specials." Id. at 1160.

Appellants' theory, as stated, is somewhat different

from the Kelley theory and would require a jury

determination about the social utility of the product

rather than a court determination as amatter of law. The

only reason appellants advance for their theory of

liability, however, is the lack of [**9] social utility of a

certain class of [*762] inexpensive and allegedly

unreliable handguns. In the context of this case,

therefore -- focusing on a particular class of handguns --

appellants' argument is identical to the rationale adopted

in Kelley. Both provide that the dangers of a certain

class of handguns outweigh the social utility of the

guns, justifying the imposition of liability on the

manufacturers of the guns. Like other courts that have

consideredKelley 2 (and thus the formulation appellants

advocate), we decline to adopt such a cause of action in

the District of Columbia. See Caveny, 665 F. Supp. at

533-35; Armijo, 656 F. Supp. at 775; Richardson, 741

S.W.2d at 756-57; Knott, 50 Wash. App. at 275-76, 748

P.2d at 665. Among the problems with the Kelley

approach is its effort to justify liability for manufacturers

of such a vaguely defined category of handguns: those

that are cheap. As the court said in Armijo, 656 F. Supp.

at 775 (emphasis in original):

Creation of such a doctrine is extremely problematic

insofar aswhichmanufacturerswould be held liable.

All firearms are capable of being used for criminal

activity. Merely to impose liability [**10] upon the

manufacturers of the cheapest types of handguns

will not avoid that basic fact. Instead, claims against

gun manufacturers will have the anomalous result

that only persons shot with cheap guns will be able

to recover, while those shot with expensive guns,

admitted by the Kelley court to be more accurate

and therefore deadlier, would take nothing.

C.

Finally, we reject appellants' negligence argument. "In

general no liability exists in tort for harm resulting from

the criminal acts of third parties, although liability for

such harm sometimes may be imposed on the basis of

some special relationship between the parties." Hall v.

Ford Enterprises, Ltd., 445 A.2d 610, 611 (D.C. 1982);

see also Kline v. 1500 Massachusetts Ave. Apartment

Corp., 141 U.S. App. D.C. 370, 375-76, 439 F.2d 477,

482-83 (1970) (relationships giving rise to a duty of

protection include landlord to tenant, school district to

student, employer to employee, and hospital to patient);

District of Columbia v. Doe, 524A.2d 30, 32 (D.C. 1987)

(school to student). [**11] We are not inclined to extend

the rationale of these decisions to the present case.

Appellants have alleged no special relationship with the

gun manufacturers and have suggested no reasonable

way that gun manufacturers could screen the

purchasers of their guns to prevent criminal misuse.

III.

In sum, given appellants' proffered theories, we perceive

no basis under the facts alleged for holding the gun

manufacturers and their officers liable under the law of

the District of Columbia for Hinckley's criminal use of

the gun.

2 The Kelley decision has been overridden by the Maryland legislature. SeeMD.ANN. CODE art. 3A, § 36-I(h) (1988 Supp).
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Case Summary

Procedural Posture

Plaintiffs, various individuals and the District of

Columbia, appealed the judgment of the Superior Court

of the District of Columbia, which dismissed their cause

of action alleging negligence, creation of a public

nuisance, and liability under the District of Columbia's

Assault Weapons Manufacturing Strict Liability Act of

1990, D.C. Code § 7-2551.01 et seq., against

defendants, firearm manufacturers, importers, and

distributors.

Overview

The suit was dismissed pursuant to the terms of the

Protection of Lawful Commerce in Arms Act (PLCAA),

15 U.S.C.S. § 7901 et seq., which required dismissal of

pending claims against defendants when the claimed

harm alleged was solely caused by the criminal or

unlawful misuse of firearm products by others when the

product functioned as designed and intended. The court

upheld the dismissal of plaintiffs' cause of action

because plaintiffs did not allege liability on the theory

that defendants knowingly violated any proscriptions or

requirements of local or federal law governing the sale

or possession of firearms. Instead, plaintiffs argument

was that the SLA, which by its terms would make

defendants strictly liable in tort for death or injuries

resulting from the discharge of an assault weapon or

machine gun manufactured or sold, embodied a legal

duty owed to the residents of the District and that its

requirement to compensate for injuries thus

presupposed a violation of a statutory duty. The court

refused to allow an impermissible interpretation of the

PLCAA that was not intended. Additionally, the court

found no merit to plaintiffs' constitutional challenges to

the PLCAA.

Outcome

The court affirmed the judgment of the trial court.
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Opinion by: FARRELL

Opinion

[*167] FARRELL, Associate Judge: This appeal

presents two primary issues: Does the Protection of

Lawful Commerce in Arms Act ("the PLCAA"), 15

U.S.C. 7901 et seq. (2005), by its terms require

dismissal of the plaintiff/appellants' suit under theDistrict

of Columbia's Assault Weapons Manufacturing Strict

Liability Act of 1990, D.C. Code 7-2551.01 et seq.

(2001) ("the SLA"); and, if so, does the PLCAA as

applied to the plaintiffs' pending claims under the SLA

violate separation of powers principles or due process

principles embodied in the Fifth Amendment, or

constitute a "taking" under the Fifth Amendment for

which "just compensation" must be paid. We answer

the first question yes, the second question no, and

affirm the dismissal of the plaintiffs' suit.

I.

This litigation began when the individual plaintiffs and

the District of Columbia (hereafter [**3] collectively "the

plaintiffs") sued the defendants, various gun

manufacturers, importers, or distributors of firearms,

alleging negligence, creation of a public nuisance, and

liability under the SLA. 1 This court in District of Colum-

bia v. Beretta, 872 A.2d 633 (D.C. 2005) (en banc)

(Beretta I), upheld the trial court's dismissal of the

negligence and public nuisance claims but reversed the

dismissal of the SLA claim, allowing the individual

plaintiffs to "advance to discovery on strict liability

notwithstanding the difficulties of proof they may

confront," and similarly permitting the District

government to proceed on that claim "to the extent . . .

that it seeks subrogated damages as to named

individual plaintiffs for whom it has incurred medical

expenses." Id. at 637.

Subsequently, [**4] however, Congress enacted the

PLCAA, key purposes of which (as stated in 15 U.S.C.

§ 7901 (b)), were to:

(1) . . . prohibit causes of action against

manufacturers, distributors, dealers, and

importers of firearms or ammunition products,

and their trade associations, for the harm solely

caused by the criminal or unlawful misuse of

firearm products or ammunition products by

otherswhen the product functioned as designed

and intended. . . . [and]

* * * *

(4) . . . prevent the use of such lawsuits to impose

unreasonable burdens on interstate and foreign

commerce.

The PLCAAprovides that a "qualified civil liability action

may not be brought in any Federal or State court," id. §

7902 (a), and that a "qualified civil liability action that is

pending on October 26, 2005 [the date of enactment],

shall be immediately dismissed by the court in which the

action was brought or is currently pending." Id. § 7902

(b). A "qualified civil liability action" is defined as:

a civil action or proceeding or an administrative

proceeding brought by any person [*168] against a

1 The SLA provides, in relevant part:

Any manufacturer, importer, or dealer of an assault weapon or machine gun shall be held strictly liable in tort,

without regard to fault or proof of defect, for all direct and consequential damages that arise from bodily injury or

death if the bodily injury or death proximately results from the discharge of the assault weapon or machine gun in

the District of Columbia.

D.C. Code § 7-2551.02.
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manufacturer or seller of a qualified product, 2 or a

trade association, for damages, punitive damages,

injunctive or declaratory relief, abatement,

[**5] restitution, fines, or penalties, or other relief,

resulting from the criminal or unlawful misuse of a

qualified product by the person or a third party . . . .

However, not every civil action against a manufacturer

or seller of firearms is barred by thePLCAA. Specifically,

as relevant here, a qualified civil liability action "shall not

include":

* * * *

(iii) an action in which a manufacturer or seller of a

qualified product knowingly violated a State or

Federal statute applicable to the sale or marketing

of the product, and the violation was a proximate

cause of the harm for which relief is sought,

including --

(I) any case in which the manufacturer or seller

knowingly made any false entry in, or failed tomake

appropriate entry in, any record required to be kept

under Federal [**6] or State law with respect to the

qualified product, or aided, abetted, or conspired

with any person in making any false or fictitious oral

or written statement with respect to any factmaterial

to the lawfulness of the sale or other disposition of a

qualified product; or

(II) any case in which the manufacturer or seller

aided, abetted, or conspired with any other person

to sell or otherwise dispose of a qualified product,

knowing, or having reasonable cause to believe,

that the actual buyer of the qualified product was

prohibited from possessing or receiving a firearm or

ammunition under subsection (g) or (n) of section

922 of Title 18.

Id. § 7903 (5)(A)(iii). The parties here, and other courts

construing this language, have referred to subsection

(5)(A)(iii) as the "predicate exception" to the PLCAA

because, to take effect, it requires that themanufacturer

or seller have committed an underlying (or predicate)

statutory violation. We will identify it that way also.

Following enactment of the PLCAA, the defendants

here moved to dismiss the SLA claim, and on May 22,

2006, Judge Brook Hedge granted the motion in a

memorandum opinion and order. She concluded, first,

that because the SLA "is [**7] a state statute 3 that

applies specifically and exclusively to the firearms

industry," causes of action under the SLAwould, "under

a literal interpretation of the predicate exception, . . .

seem to be excluded from the PLCAA's definition of a

'qualified civil liability action.'" Nevertheless, the judge

applied principles of statutory construction to consider

whether, "[w]hen taken as a whole and in the context of

the purpose of the PLCAA, . . . the predicate exception

was meant to include any state statute that applies to a

result of the sale ormanufacture of firearms, or [instead]

whether it wasmeant to include only those state statutes

that apply to themanner in which firearms aremarketed

or sold" (emphasis in original). Performing this inquiry,

in particular after applying the doctrine of ejusdem

generis ("where specific words follow general words,

the application of the general term is restricted to things

. . . [*169] similar to those specifically enumerated,"

citing 2A N. SINGER, SUTHERLAND STATUTORY

CONSTRUCTION § 47.17 (5th ed. 1992)), the court

reasoned that "the specific cases given as examples in

the predicate exception are clearly those involving

violations of statutes regulating [**8] the manner in

which firearms are sold or marketed," and that,

accordingly, "the state statutes . . . mentioned in the

general part of the predicate exception are limited to

[those] regulating themanner in which firearms are sold

ormarketed, and not statutes that aremerely capable of

being applied to the result of the sale or marketing of

firearms." Any other interpretation, the judge believed,

would "lead[] to a result . . . plainly at variance with the

[PLCAA] as a whole." Thus, because the SLA by its

terms is not a statute regulating how -- the manner in

which -- firearms are marketed, it "imposes the type of

liability . . . Congress has attempted to prohibit by . . . the

PLCAA," and the plaintiffs had failed to bring their cause

of action within the predicate exception.

The judge further rejected the plaintiffs' arguments for

unconstitutionality of the PLCAA as applied. First,

although the PLCAA directs the "immediate[]

2 A "qualified product" is defined as "a firearm (as defined in subparagraph (A) or (B) of section 921 (a)(3) of title 18),

including any antique firearm (as defined in section 921 (a)(16) of such title), or ammunition (as defined in section 921

(a)(17)(A) of such title), or a component part of a firearm or ammunition, that has been shipped or transported in interstate or

foreign commerce." 15 U.S.C. § 7903 (4).

3 The PLCAAdefines the District of Columbia as a "State" for purposes of the statutory exception and other provisions of the

statute.
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dismiss[al]" by courts of any "qualified civil liability

action" still pending, it does not violate the separation of

powers and [**9] specifically "the rule stated in United

States v. Klein, 80 U.S. (13 Wall.) 128, 20 L. Ed. 519, 7

Ct. Cl. 240 (1871)," because the statute "works to

provide a new legal standard for courts to apply" -- it

"defines a new class of civil actions" -- and, rather than

dictating the judgment in a case, leaves to the courts

the "determination as to whether particular cases satisfy

that new legal standard or its exceptions." Nor does the

statute deprive claimants whose cause of action has

accrued under the SLAof due process of law, the judge

ruled, because "[a] typical tort cause of action, whether

based in statute or in the common law, . . . 'is inchoate

and affords no definite or enforceable property right

until reduced to final judgment'" (citation omitted); and it

therefore may be limited or eliminated by legislation

such as the PLCAA that is "rationally related to a

legitimate governmental purpose." Finally, for essentially

the same reason, the judge ruled that the plaintiffs'

cause of action under the SLA is not a "vested property

right" subject to the Takings Clause of the Fifth

Amendment.

II. Statutory Interpretation

Weconsider first the plaintiffs' argument that their cause

of action under the SLA fits within [**10] the predicate

exception of the PLCAA, an issue of statutory

construction that we decide de novo. See Chamberlain

v. American Honda Finance Corp., 931 A.2d 1018,

1022-23 (D.C. 2007). As the plaintiffs concede, if their

action is not one alleging " violat[ion by the defendants

of] a . . . statute applicable to the sale or marketing of" a

firearm, 15U.S.C. § 7903 (5)(A)(iii), then it is a "qualified

civil liability action" that must be dismissed, unless the

Constitution dictates otherwise. 4

The plaintiffs contend they have met the predicate

exception because their complaint alleges that the

defendants "knowingly violated" the SLA, a statute that

by its express terms "appli[es] to the sale or marketing

of" a class of firearms. Our difficulty with this position

begins, [**11] however, with determining just how the

defendants [*170] may be said to have "violated" the

SLA. In ordinary language, a "violation" is understood to

mean "an infringement or transgression," WEBSTER'S

THIRD NEW INTERNATIONAL DICTIONARY 2554

(2002 ed.), and a violation of a law to mean "[a]n

infraction or breach of the law." BLACK'S LAW

DICTIONARY 1600 (8th ed. 2004). Plain meaning,

therefore, would seem to require the law in question to

contain a prohibition against, or standards of, conduct

that are being violated. Indeed, the PLCAA illustrates

statutory "violations" in this sense that it has in mind by

exempting from its reach actions in which, for example,

the manufacturer or seller is shown to have "knowingly

made any false entry in, or failed to make appropriate

entry in, any record required to be kept under Federal or

State law with respect to [firearms]," § 7903 (5)(A)(iii)(I),

or to have "conspired with any other person to sell" a

firearm knowing that the actual buyer "was prohibited

from possessing or receiving a firearm" under federal

law.Section 7903 (5)(A)(iii)(II). Significantly, too, District

of Columbia law provides a statutory cause of action for

damages against firearms [**12] manufacturers or

sellers who "violate[] a . . . statute" in the commonly

understood sense of those words. See D.C. Code §

7-2531.02 (a) (2001). While otherwise generally

mirroring the SLA, it requires proof that the defendant

"knowingly and willfully engaged in the illegal sale" of a

firearm, id. (emphasis added), defined to mean any of

four actions including "[f]ailure to establish proof of the

purchaser's residence in a jurisdiction where the

purchase of the weapon is legal," id. § 7-2531.01 (4)(A),

or "[f]ailure to maintain full, complete, and accurate

records of firearm sales as required by local, state, and

federal law." Id. § 7-2531.01 (4)(C).

The plaintiffs, however, have not alleged liability under

D.C. Code § 7-2531.02, nor is their SLA claim that the

defendants knowingly violated any proscriptions or

requirements of local or federal law governing the sale

or possession of firearms. Instead their argument is that

the SLA, which by its terms would make these

defendants "strictly liable in tort" for death or injuries

resulting from the discharge of an assault weapon or

machine gun they manufactured or sold, embodies "a

legal duty owed to the residents of the District" and that

[**13] its requirement to compensate for injuries "thus

presupposes a 'violation' of a statutory duty." Br. for

Individual Plaintiffs at 4-5 (citing BLACK'S LAW

DICTIONARY as defining "violation" broadly to include

"contravention of a right or duty").

4 Dismissal in this event would be required whether the matter is viewed as one of federal pre-emption or, instead, as an

instance of the rule that "a congressional statute of national application prevails over a statute applying only to the District of

Columbia." In re Estate of Couse, 850A.2d 304, 305 n.1 (D.C. 2004) (quoting District of Columbia v. Wolverton, 112 U.S. App.

D.C. 23, 24 n.3, 298 F.2d 684, 685 n.3 (1961)).
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Imaginative though this argument is, we think it stretches

the meaning of "violation" well beyond what the authors

of the PLCAA reasonably intended. The SLA imposes

no duty on firearms manufacturers or sellers to operate

in any particular manner or according to any standards

of care or reasonableness. Cf., e.g., City of Gary ex rel.

King v. Smith & Wesson Corp., 801 N.E.2d 1222 (Ind.

2003) (construing Indiana's public nuisance statute as

embracing claim that gun manufacturers engaged in

unreasonable distribution practices). The statute is

"violated," in the plaintiffs' view, merely when a person

is killed or injured by the discharge of an assault weapon

manufactured or sold by a named defendant -- an injury

that may occur years after the manufacture or sale and

despite the utmost care taken in the manufacture or

sale. The SLA, in short, imposes a duty to pay

compensation -- neither more nor less 5 -- and normal

principles [*171] of statutory construction [**14]make it

impossible for us to conclude that Congress intended to

exempt an action founded on so attenuated a

connection between a statutory "violation" and an injury

from the reach of those civil actions the PLCAA

proscribes.

For one thing, as we have implied, the literal meaning of

the predicate exception -- i.e., its operative requirement

of a "violat[ion of] a . . . statute" -- connotes in ordinary

speech something very different from a duty to

compensate without having transgressed upon or

breached any standard of conduct or care separately

imposed. But even assuming some ambiguity in

Congress's choice of a verb, we have also seen that the

statute gives specific indication, in the succeeding

paragraphs, of the class of statutory [**15] violations

Congress had in mind, and none of these can

reasonably be compared to a "violation" consisting of

no more -- nor less -- than a duty to insure against

injuries resulting from the discharge of a firearm. See

generally 2AN. SINGER, SUTHERLANDSTATUTORY

CONSTRUCTION § 47.17 (5th ed. 1992) (where

specific words follow general words, application of the

general term is normally restricted to things similar to

those specifically enumerated). Furthermore, the

predicate exception requires proof that, despite the

misuse of the firearm by a third person, "the [statutory]

violation was a proximate cause of the harm for which

relief is sought," § 7903 (5)(A)(iii), and it is quite

implausible, we think, that Congress meant by this no

greater showing than of a causal link between the

"injury or death . . . [and] the discharge of the assault

weapon or machine gun in the District of Columbia."

D.C. Code § 7-2551.02 (emphasis added).

Finally, individual words of a statute "are to be read in

the light of the statute taken as a whole," Columbia

Plaza Tenants' Ass'n v. Columbia Plaza Ltd. P'ship, 869

A.2d 329, 332 (D.C. 2005), and where possible, courts

should avoid constructions "at variance [**16] with the

policy of the legislation as a whole." Jeffrey v. United

States, 892 A.2d 1122, 1128 (D.C. 2006). Congress

was explicit in stating the "policy," i.e., the purposes

underlying the PLCAA. Key among thesewere an intent

"[t]o prohibit causes of action against manufacturers,

distributors, dealers and importers of firearms . . . for the

harm solely caused by the criminal or unlawful misuse

of firearms products . . . by others when the product

functioned as designed and intended," 15 U.S.C. §

7901 (b)(1), and "[t]o prevent the use of such lawsuits to

impose unreasonable burdens on interstate and foreign

commerce." Id. § 7901 (b)(4). See Ileto v. Glock, Inc.,

421 F. Supp. 2d 1274, 1289 (C.D. Cal. 2006) ("[T]he

clear purpose of the PLCAA was to shield firearms

manufacturers and dealers from liability for injuries

caused by third parties using non-defective, legally

obtained firearms."). 6 [*172] Shoehorning, as it were,

into the predicate exception a strict liability cause of

action that, at bottom, simply shifts the cost of injuries

resulting from the discharge of lawfully manufactured

5 The plaintiffs acknowledge that the closest analogy to the cause of action the SLA creates is the common law doctrine of

"abnormally dangerous activities," which makes a party engaging in such activity a virtual insurer against resulting injury. See

RESTATEMENT (SECOND) OF THE LAW, TORTS § 519 cmt. d, at 35 (1977) (liability imposed by this doctrine is "the

responsibility of relieving against [the] harm [caused by such activity] when it does in fact occur").

6 One congressional "finding" that underlay these purposes was a concern with liability actions "without foundation in

hundreds of years of the common law" and that "do not represent a bona fide expansion of the common law." 15 U.S.C. § 7901

(a)(7). From these words the plaintiffs infer that Congress was substantially less troubled by the existence of statutory liability

actions reflecting judgments "by the legislatures of the several States." Id. No such distinction, though, is reflected either in the

definition of a "qualified civil liability action" or in the enumerated actions excluded therefrom, including the predicate exception;

and to posit one all the same would ignore Congress's objection to "[l]awsuits" as a class (unless excepted) that "seek money

damages and other relief [against manufacturers and sellers] for the harm caused by the misuse of firearms by third parties,

including criminals." Id. § 7901 (a)(3).
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and distributed firearms would, in our view, "frustrate

Congress's clear intention," Hubbard v. United States,

514 U.S. 695, 703, 115 S. Ct. 1754, 131 L. Ed. 2d 779

(1995), [**17] reflected in the PLCAA.

By the terms of the PLCAA, the plaintiffs' action under

the SLA was properly dismissed.

III. Constitutional Issues

The plaintiffs next argue that the PLCAA, read to divest

them of their pending cause of action under the SLA, (a)

violates principles [**18] of separation of powers, (b)

deprives themof a "vested right" contrary to due process

principles embodied in the Fifth Amendment, and (c)

amounts to an unconstitutional taking of their property.

We consider these arguments in succession, again

conducting de novo review. See In re Warner, 905 A.2d

233, 238 (D.C. 2006).

A. Separation of Powers

Relying onUnited States v. Klein, 80 U.S. 128, 20 L. Ed.

519, 7 Ct. Cl. 240 (1871), the plaintiffs argue that if the

PLCAA requires dismissal of their action, it violates the

separation of powers by "prescrib[ing] a rule for the

decision of a cause in a particular way," id. at 146,

thereby usurping a judicial function. 7 We are not

persuaded.

InKlein, the administrator of the estate of a Confederate

sympathizer sought to recover the value of property

seized by federal agents during the Civil War. See id. at

136. The administrator prevailed in the Court of Claims,

based on legislation that authorized recovery upon

proof that the property owner had not given aid or

comfort to the rebellion. See id. at 139, 143. The

Supreme Court had previously held that a presidential

pardonwas enough to prove loyalty under this provision.

See id. at 145. While Kleinwas pending in the Supreme

Court, however, Congress passed a statute providing

that a pardon was inadmissible as evidence of loyalty

(indeed would constitute evidence of disloyalty), and

further requiring the Court of Claims and the Supreme

Court to dismiss for lack of jurisdiction any pending

claims based [**20] on a pardon. See id. at 143, 145.

The Supreme Court held this to be an impermissible

attempt by Congress to "prescribe rules of decision to

the Judicial Department of the government in cases

pending before it." Id. at 146.

"Whatever the precise scope of Klein, however, later

decisions have made clear that its prohibition does not

take hold when Congress 'amend[s] applicable law.'"

Plaut v. Spendthrift Farm, Inc., 514 U.S. 211, 218, 115

S. Ct. 1447, 131 L. Ed. 2d 328 (1995) (quoting Robert-

son v. SeattleAudubon Soc'y, 503 U.S. 429, 441, 112 S.

Ct. 1407, 118 L. Ed. 2d 73 (1992)). Robertson itself

demonstrated this critical distinction. There Congress

passed a law responding [*173] to litigation that

challenged the government's efforts to allow logging in

forests that were home to the endangered northern

spotted owl. Existing law, under which the pending

lawsuits had been brought, broadly made it "unlawful to

'kill' or 'take' any 'migratory bird.'" See 503 U.S at 437.

The new law Congress passed (the Northwest Timber

Compromise) designated specific areas inwhich logging

would be prohibited, but also provided that harvesting in

accordancewith these restrictions -- i.e., "management"

-- would meet "the statutory requirements that [were]

the basis for the" existing [**21] lawsuits. Id. at 433-34,

437-38. A lower court held that the Compromise

effectively "direct[ed] the court to reach a specific result

and make certain factual findings under existing law in

connection with two [pending] cases," thereby violating

Klein's bar against Congress "directing . . . a particular

decision in a case." Id. at 436 (quoting Seattle Audubon

Soc'y v. Robertson, 914 F.2d 1311, 1315-16 (9th Cir.

1990)). The Supreme Court reversed and ruled Klein

inapplicable.

The new law "compelled changes in law," the Court

said, "not findings or results under old law." Id. at 438.

By substituting new standards or limitations on

harvesting, it "modified the old provisions" and,

importantly, did not "purport[] to direct any particular

findings of fact or applications of law, old or new, to fact."

Id. What Congress directed by the Compromise, in

short, "was a change in law, not specific results under

old law," id. at 439, and "[t]o the extent [it] affected the

7 The United States asserts, at the threshold, that because Klein is premised on separation of powers principles it has no

application to "Congress's regulation of non-Article III courts like those of the District of Columbia" (Br. for United States at 11).

The plaintiffs respond that "[n]othing in Klein [**19] suggests that [its] rule does not apply to all independent judicial bodies,

including the District of Columbia courts, which indisputably enjoy the same autonomy from improper legislative directives that

Article III grants to federal courts" (Reply Br. for Indiv. Plaintiffs at 11-12 n.10). Our resolution of this issue enables us to stay

clear of that interpretive thicket.
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adjudication of the [existing] cases, it did so by effectively

modifying the provisions at issue in those cases," id. at

440, leaving the courts the task to apply and make

proper findings under them.

Plaut and Robertson demonstrate [**22] why Klein

does not apply to this case. The PLCAA sets forth new

standards that must be met before a case may be

brought or a pending one may proceed against the

manufacturer or seller of a firearm for damages resulting

from the use of the firearm by a third person. When, but

only when, a suit is found by a court not to meet one of

the statutory exceptions to a "qualified civil liability

action," it must be dismissed.As Judge Hedge correctly

reasoned, "nothing within the statute controls a court's

determination as to whether particular cases satisfy

[the] new legal standard or its exceptions." In the words

ofRobertson, the statute "direct[s no] particular findings

of fact or application of law . . . to fact"; rather, in the

Supreme Court's more recent words, instead of

"prescribing a rule of decision, [it] simply imposes the

consequences of the court's application of the new legal

standard," Miller v. French, 530 U.S. 327, 349, 120 S.

Ct. 2246, 147 L. Ed. 2d 326 (2000), a quintessential

judicial task. See also, e.g., Axel Johnson, Inc. v. Arthur

Andersen & Co., 6 F.3d 78, 82 (2d Cir. 1993) (statute

that "leaves to the courts the task of determiningwhether

a claim falls within the ambit of the statute" raises no

issue [**23] under Klein). The statute thus raises no

separation of powers issue.

B. Due Process

The plaintiffs contend that their accrued cause of action

under theSLAamounts to a property right that Congress

could not abridge by retroactive application of the

PLCAA. As the District of Columbia puts it (Br. for

District at 17), "an accrued cause of action is a vested

property right . . . that . . . cannot be divested by statute,

including a statute applied retroactively." Moreover, they

argue that a decision binding on this panel, Barrick v.

District of Columbia, 173 A.2d 372 [*174] (D.C. 1961),

aff'd sub nom. Swenson v. Barrick, 112 U.S. App. D.C.

342, 302 F.2d 927 (1962), held exactly that, in ruling that

due process barred Congress from retroactively

divesting plaintiffs of an accrued cause of action for

negligence under District of Columbia law. While the

plaintiffs' arguments are not fanciful, they do not

persuade us that Congress violated due process by

making the PLCAA apply to pending cases.

Laws enacted by Congress under its power to regulate

interstate commerce, and thus meant to "adjust[] the

burdens and benefits of economic life[,] come to the

Court with a presumption of constitutionality, [**24] and

. . . the burden is on one complaining of a due process

violation to establish that the legislature has acted in an

arbitrary and irrational way." Usery v. Turner Elkhorn

Mining Co., 428 U.S. 1, 15, 96 S. Ct. 2882, 49 L. Ed. 2d

752 (1976). This

strong deference accorded legislation in the field of

national economic policy is no less applicable when

that legislation is applied retroactively. Provided

that the retroactive application of a statute is

supported by a legitimate legislative purpose

furthered by rational means, judgments about the

wisdom of such legislation remain within the

exclusive province of the legislative and executive

branches.

Pension Benefit Guar. Corp. v. R. A. Gray & Co., 467

U.S. 717, 729, 104 S. Ct. 2709, 81 L. Ed. 2d 601 (1984).

In other words, "the constitutional impediments to

retroactive civil legislation are now modest," reflecting

the fact that "[i]n this century, legislation has come to

supply the dominant means of legal ordering, and

circumspection has given way to greater deference to

legislative judgments." Landgraf v. USI Film Products,

511 U.S. 244, 272, 114 S. Ct. 1483, 128 L. Ed. 2d 229

(1994) (emphasis in original). Among the "benign and

legitimate purposes" retroactivity may serve is "simply

to give comprehensive effect to a new law Congress

considers [**25] salutary," where Congress has also

determined "that the benefits of retroactivity outweigh

the potential for disruption or unfairness." Id. at 268.

Thus, even where retroactive application will impair

"substantive rights" possessed before the enactment,

id. at 278, a court "in many situations" will be required to

"apply the law in effect at the time it renders its decision,"

id. at 273 (citation and quotation marks omitted),

provided that Congress hasmade its intention to impose

this requirement clear.

Undeniably, Congress meant the PLCAA to apply to

pending "qualified civil liability actions." Nor have the

plaintiffs persuasively argued that Congress acted

arbitrarily or irrationally, see Usery, supra, in giving

"comprehensive effect" to the statute by applying it to

pending actions. Landgraf, supra. Congress was

especially concerned with "[l]awsuits [that] have been

commenced" seeking "money damages and other relief"

against manufacturers and sellers of firearms for harms

caused by the misuse of their products by others,

including criminals, 15 U.S.C. § 7901 (a)(3) (emphasis
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added), and with the threat to interstate commerce of

thus "imposing liability on an entire industry for harm

[**26] . . . solely caused by others." Id. § 7901 (a)(6). As

the court stated in Ileto, supra, "[a]lthough one may

disagree with Congress's predictions" about the effect

on commerce of unchecked lawsuits of that kind, "one

cannot credibly argue that theAct's retroactive provision

does not further a legitimate legislative purpose." Ileto,

421 F. Supp. 2d at 1302.At the same time, Congress did

not, as the District government suggests (Reply Br. at

16), "totally abrogate" causes of action holding

manufacturers [*175] or sellers liable for their actions

causally linked to discharge of their firearms. As the

defendants concede, the District's own statutory cause

for "strict[] liab[ility] in tort" of a manufacturer or seller

who engages in an "illegal sale," D.C. Code §

7-2531.02 (a), illustrates the kind of actions left intact by

the predicate exception.See 15U.S.C. § 7903 (5)(A)(iii).

(Also, Congress left undisturbed actions "brought

against a seller for negligent entrustment or negligence

per se," id. § 7903 (5)(A)(ii), as well as actions for

"death, physical injuries or property damage resulting

directly from a defect in design or manufacture of the

product." Id. § 7903 (5)(A)(v).) Thus the PLCAA,

[**27] extending as it does to all pending and future

actions but exempting specified kinds of lawsuits from

its reach, is reasonably viewed as an "adjust[ment of]

the burdens and benefits of economic life" by Congress,

Usery, supra, one it deemed necessary in exercising its

power to regulate interstate commerce.

The plaintiffs argue, however, that all of this is essentially

beside the point. They maintain that due process bars

the retroactive application of the PLCAA to their action

under the SLA because "a cause of action is a species

of property protected by . . . [d]ue [p]rocess," Logan v.

Zimmerman Brush Co., 455 U.S. 422, 428, 102 S. Ct.

1148, 71 L. Ed. 2d 265 (1982) -- protected unqualifiedly,

in their view, against retroactive abridgement. But

Logan, in our judgment, imposes no such complete

restriction on legislative authority. That case concerned

an Illinois employment discrimination statute which

provided that, within 120 days after a timely claim of

unlawful discrimination had been filed with the state

Fair Employment Practices Commission, the

Commission was to convene a factfinding conference

to explore the complaint informally. See id. at 424-25.

The petitioner in Logan had filed a timely complaint, but

the Commission's [**28] representative inadvertently

failed to schedule the informal conference within the

120-day period. The state Supreme Court, interpreting

the 120-day time limit as jurisdictional, held that it barred

consideration of the petitioner's claim even though the

missed deadline was entirely "the Commission's error."

Id. at 427. The United States Supreme Court reversed,

holding that as construed and applied by the state court,

the 120-day limitation constituted "[a] system or

procedure that deprives persons of their claims in a

random manner." Id. at 434. The claimant had "a

[constitutionally] protected property interest," a "right to

redress . . . guaranteed by the State," id. at 431, which

could not be abridged in the arbitrary manner the state

had employed without violating requirements of

procedural due process laid down as early asMullane v.

Central Hanover Bank & Trust Co., 339 U.S. 306, 70 S.

Ct. 652, 94 L. Ed. 865 (1950), andmore recently in such

cases as Board of Regents v. Roth, 408 U.S. 564, 92 S.

Ct. 2701, 33 L. Ed. 2d 548 (1972), and Mathews v.

Eldridge, 424 U.S. 319, 96 S. Ct. 893, 47 L. Ed. 2d 18

(1976).

Yet, while re-affirming that government could not

"random[ly]" deny "potential litigants use of established

adjudicatory procedures," Logan, 455 U.S. at 429, 434,

the Logan [**29] Court was at pains to recognize the

legislature's authority to make substantive changes

affecting claims or causes of action. "[T]he State," it

said, "remains free to create substantive defenses or

immunities for use in adjudication -- or to eliminate its

statutorily created causes of action altogether." Id. at

432. Doing so does not deprive parties with "a protected

property interest" of that interest "without due process,"

because in such cases "the legislative determination

[*176] provides all the process that is due." Id. at

432-33.

The plaintiffs read this language as saying nothing

about a legislature's power retroactively to "create

immunities . . . or to eliminate statutorily created causes

of action." But in a case (Logan) where the issue was

precisely the manner by which the state had deprived

the claimant of a "right to redress . . . guaranteed" by

law, it would be strange for the Court to have described

the legitimate manner in which such "depriv[ation] . . . of

a protected property interest" may be accomplished if,

even hypothetically, it could not apply to the cause of

action in that case. Logan, 455 U.S. at 431-32. At the

least, Logan lends no support to the distinction that

[**30] the plaintiffs urge between a claim that, because

it has accrued, enjoys unqualified protection -- i.e., has

"vested" indefeasibly -- and all others which the

legislature may limit or even "eliminate." Id. at 432.

Rather, we think the correct constitutional distinction is

one the Supreme Court has confirmed in the meantime
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and to which federal courts have almost uniformly

adhered, namely, between causes of action that have

reached final, unreviewable judgment -- and in that

sense have vested -- and all others, pending and future,

which may be modified by rationally grounded

retroactive legislation. In Plaut, supra, the Supreme

Court adverted to this distinction in striking down (as

violative of the separation of powers) an amendment to

the Securities Exchange Act of 1934 that required

federal courts to reopen final judgments in private civil

actions under § 10 (b) of the Act. The Court said:

When a new law makes clear that it is retroactive,

an appellate court must apply that law in reviewing

judgments still on appeal that were rendered before

the law was enacted and must alter the outcome

accordingly. See United States v. Schooner Peggy,

5 U.S. 103, 1 Cranch 103, 2 L. Ed. 49 (1801);

Landgraf[,] . . . 511 U.S. [at] 273-280 [**31] . . . . It is

the obligation of the last court in the hierarchy that

rules on the case to give effect to Congress's latest

enactment, even when that has the effect of

overturning the judgment of an inferior court, since

each court, at every level, must "decide according

to existing laws." Schooner Peggy, supra, 1

Cranch, at 109. Having achieved finality, however,

a judicial decision becomes the last word of the

judicial department with regard to a particular case

or controversy, and Congress may not declare by

retroactive legislation that the law applicable to that

very casewas something other thanwhat the courts

said it was.

514 U.S. at 226-27 (emphasis in original). See also

Gavin v. Branstad, 122 F.3d 1081, 1090-91 (8th Cir.

1997) ("The doctrine of vested rights . . . like the

separation-of-powers doctrine expounded in Plaut,

depends on the existence of a final judgment . . . . In

essence, the vested rights doctrine is really only the due

process analogue of the separation-of-powers doctrine

that prevents Congress from reopening final

judgments.")

Applying this distinction, federal appellate courts have

repeatedly rejected claims, similar to the plaintiffs' here,

that [**32] federal statutes modifying or abrogating

pending state tort law actions violate due process by

depriving litigants of their right to proceed. See, e.g.,

Hammond v. United States, 786 F.2d 8, 12-13 (1st Cir.

1986) ("Because rights in tort do not vest until there is a

final, unreviewable judgment, Congress abridged no

vested rights by . . . retroactively abolishing [plaintiff's]

cause of action in tort"; while "Congress must comply

with due process when abolishing or substantially

modifying a common law [*177] cause of action," citing

Logan, supra, the enactment in question was not

"arbitrary and irrational in purpose and effect" but rather

"reasonably related to a legitimate congressional

purpose"); In re TMI, 89 F.3d 1106, 1113-15 (3d Cir.

1996); Arbour v. Jenkins, 903 F.2d 416, 420 (6th Cir.

1990); Salmon v. Schwarz, 948 F.2d 1131, 1142-43

(10th Cir. 1991);Sowell v. American Cyanamid Co., 888

F.2d 802, 805 (11th Cir. 1989). See also Deck v. Peter

Romein's Sons, Inc., 109 F.3d 383, 386-88 (7th Cir.

1997) (upholding, against due process challenge,

amendment that limited recovery in pending survival

and wrongful death claims under federal Migrant and

Seasonal Agricultural Worker Protection [**33] Act to

state workers' compensation benefits); Gavin v.

Branstad, 122 F.3d at 1090-91 (upholding provision of

Prison Litigation Reform Act that would require

immediate termination of consent decree in pending

constitutional challenge to prison conditions if relief was

not "narrowly drawn"); Austin v. City of Bisbee, 855 F.2d

1429, 1434-37 (9th Cir. 1988) (upholding statute that

delayed application of Fair Labor Practices Act to

municipalities and thus barred plaintiff's pending claims

for overtime pay); Adams v. Hinchman, 332 U.S. App.

D.C. 98, 102, 154 F.3d 420, 424-25 (1998) (upholding

amendment that reduced recovery in pending claims

for overtime pay under Fair Labor Standards Act from

six years to two years back pay); and see Hyundai

Merchant Marine Co. v. United States, 888 F. Supp.

543, 551 (S.D.N.Y. 1995) (upholding statute that barred

claims based on content of navigational charts produced

by the Defense Mapping Agency and so required

dismissal of pending action for damages under Suits in

Admiralty Act).

Joining these courts, we hold that while the plaintiffs'

cause of action under the SLA "is a species of property

protected by . . . [d]ue [p]rocess," Logan, 455 U.S. at

428, [**34] they received "all the process that is due," id.

at 433, when Congress barred pending actions such as

theirs from proceeding as a rational means "to give

comprehensive effect to a new law [that it] consider[ed]

salutary." Landgraf, 511 U.S. at 268. 8 Actions such as

the plaintiffs' that are still pending and have not been

8 Because, as explained earlier, Congress did not deprive injured persons of all potential remedies against manufacturers or

sellers of firearms that discharge causing them injuries, we need not consider the plaintiffs' subsidiary claim that due process
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reduced to judgment raise no concern with applying a

"new provision [that] attaches new legal consequences

to events completed before its enactment." Id. at 270

(emphasis added). See also General Motors Corp. v.

Romein, 503 U.S. 181, 191, 112 S. Ct. 1105, 117 L. Ed.

2d 328 (1992) (rejecting claim that state statute,

reflecting legitimate legislative purpose furthered by

rational means, "violated due process because its

retroactive provisions unreasonably interfered with

closed transactions" (emphasis added)); Eastern En-

ters. v. Apfel, 524 U.S. 498, 548, 118 S. Ct. 2131, 141 L.

Ed. 2d 451 (1998) (Kennedy, J., concurring in the [*178]

judgment and dissenting in part) ("If retroactive laws

changed the legal consequences of transactions long

closed, the change can destroy the reasonable certainty

and security which are the very objects of property

ownership.") (emphasis added). Pending causes of

action, by definition, have reached nothing like that

[**35] state of completion, and thus may properly yield

to a legislative determination "to give comprehensive

effect to a new law Congress considers salutary."

Landgraf, 511 U.S. at 268.

It remains for us to explain why Barrick v. District of

Columbia, supra, does not stand in the way of this

holding. See generally M.A.P. v. Ryan, 285 A.2d 310

(D.C. 1971). Barrick did, indeed, recite "[t]he general

rule . . . that 'retrospective laws are unconstitutional if

they disturb or destroy existing or vested rights.'" 173

A.2d at 375, quoting 16 C.J.S. CONSTITUTIONAL

LAW § 417, and citing, inter alia, 2 SUTHERLAND,

STATUTORY CONSTRUCTION § 2205 (3d ed. 1943).

And Barrick employed that rule to hold unconstitutional

as applied an act of Congress that substituted the

District of Columbia government for a District employee

acting within the scope of his authority in any suit for

negligence arising from the operation of a District motor

vehicle, but supplanted the existing standard of

negligence with a requirement that the plaintiff prove

gross negligence if the vehicle was on an "emergency

run."See id. at 374.After finding that Congress intended

the new act "to apply retroactively as well as

prospectively," the court held that "the Act in its

application to the facts of this case results [**37] in an

unconstitutional deprivation of [the plaintiff's] property

right" that had "vested" well before the date of

enactment. Id. at 375, 376.

The defendants argue that Barrick, although plainly

based upon an understanding of "vested rights" contrary

to the one we have joined here, is distinguishable

because it dealt only with abrogation of a common law

cause of action, unlike the statutory action created by

the SLA. Barrick does provide support for that

distinction. In stating that the plaintiff's "cause of action

against the ambulance driver [i.e., theDistrict employee]

was a property right," id. at 375, the court quoted in a

footnote this passage from Massa v. Nastri, 125 Conn.

144, 3 A.2d 839, 840 (Conn. 1939): "A right of action . .

. is a vested property interest . . . at least 'where it comes

into existence under common-law principles, and is not

given by statute as a mere penalty or without equitable

basis.'" Also, in acknowledging that "[w]hen . . . a

legislative intent [to make a statute retroactive] is clear,

retroactivity by itself does not make a statute invalid,"

the court cited Kahn v. Wall, 68 A.2d 862 (D.C. 1949), a

prior binding decision that rejected a landlord-plaintiff's

constitutional [**38] attack upon new rental housing

legislation as applied to him, because the landlord's

right "to obtain possession of his apartment was strictly

statutory" and "[r]ights conferred by statute may be

modified by subsequent legislation without violation of

any constitutional provision." Id. at 864 (footnote

omitted). 9

We choose not to distinguish Barrick on this basis,

however. The federal appellate [*179] decisions cited

earlier, which we find persuasive, do not further

at least requires Congress to supply an alternative remedy before it may eliminate a cause of action retroactively. But see, e.g.,

Duke Power Co. v. Carolina Envtl. Study Group, Inc., 438 U.S. 59, 88, 98 S. Ct. 2620, 57 L. Ed. 2d 595 (1978) ("[I]t is not at all

clear that the Due Process Clause in fact requires that a legislatively enacted compensation scheme either duplicate the

recovery at common law or provide a reasonable substitute remedy."); Kyle Rys., Inc. v. Pacific Admin. Servs., Inc., 990 F.2d

513, 518-19 (9th Cir. 1993) (rejecting argument that, "by preempting any state law causes of action . . . while failing to provide

substitute federal causes of action, ERISA . . . left a gap in the law" and violated due process: "[S]uch a [**36] gap is legitimate

if it is the result intended by Congress.") (internal quotations omitted).

9 See also De Ferranti v. Lyndmark, 1908 Dec. Comm'r Pat. 353, 30 App. D.C. 417, 424 (1908) ("The proceedings requisite

to the acquiring of a patent are closely analogous to the procedure in an action at law before reaching final judgment, where the

right is one conferred by statute and entirely dependent upon the legislative will. In both instances they are mere matters of

procedure that may be changed or abolished . . . . The bringing of a suit in such a case does not create a vested right. It is only

the assertion of a right that may or may not mature into a vested right. No vested right is acquired by the bringing of such a suit,

that is beyond legislative control, until judgment is rendered.").
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distinguish among pending -- i.e., non-final -- actions

[**39] based on whether they were statutory or

common-law based. And, to accord common-law

actions greater privilege in this regard is difficult to

reconcile with the SupremeCourt's observation inDuke

Power Co., supra note 8, at 88 n.32 (though not in the

context of treating retroactivity), that "a person has no

property, no vested interest, in any rule of the common

law" and that the "Constitution does not forbid the

creation of new rights, or the abolition of old ones

recognized by the common law, to attain a permissible

legislative object."Duke Power Co., 438 U.S. at 88 n.32

(citations and internal quotation marks omitted).

Instead, we conclude that this is a situation where the

law simply has not "stood still" since Barrick, see Elam

v. Monarch Life Ins. Co., 598 A.2d 1167, 1170 (D.C.

1991), so much so that we would err in continuing to

adhere to its holding. High Court decisions including

Usery,Pension Benefit Guar. Corp, Landgraf, andPlaut

have refined the law of retroactivity in civil matters --

subjecting retroactive civil legislation to "modest"

constitutional limits, Landgraf, 511 U.S. at 272, while

otherwise leaving legislatures free to "readjust

[economic] rights and burdens" [**40] so as even to

"upset[] otherwise settled expectations," Usery, 428

U.S. at 16, or impair "substantive rights," Landgraf, 511

U.S. at 278 -- in a manner quite incompatible with the

notion of unqualified, indefeasible vested rights adopted

in Barrick. 10 A division of this court is not obliged "to

follow, inflexibly, a [prior] ruling [of the court] whose

philosophical basis has been substantially undermined

by subsequent Supreme Court decisions." Frendak v.

United States, 408 A.2d 364, 379 n.27 (D.C. 1979); see

also Kleinbart v. United States, 604A.2d 861, 870 (D.C.

1992) ("[w]hen intervening constitutional rulings

necessitate a change in prior law, a division of this court

is empowered to recognized that earlier decisions no

longer have force."). For this reason, we decline to

follow Barrick's holding or rationale and instead

conclude [*180] that application of the PLCAA to the

plaintiffs' pending cause of action under the SLA does

not violate due process.

C. Takings

The plaintiffs contend, finally, that elimination of their

cause of action by the PLCAA constitutes a "taking" for

which the Fifth Amendment requires that they receive

"just compensation." That compensation, they say,

would be either the damages they can prove in a

hypothetical suit against the defendants or, as they

urged at oral argument, an order enjoining application

of the PLCAA to their action.

"[A] party challenging governmental action as an

unconstitutional taking bears a substantial burden,"

Eastern Enters., 524 U.S. at 523 (plurality opinion), a

burden made even more demanding here because we

have found no due process violation in the application

of the PLCAA [**43] to pending actions. See Concrete

Pipe & Prods. of Calif. Inc. v. Constr. Laborers Pension

Trust for S. Calif., 508 U.S. 602, 641, 113 S. Ct. 2264,

124 L. Ed. 2d 539 (1993) (citation and internal quotation

marks omitted) ("Given that [petitioner's] due process

arguments are unavailing, it would be surprising indeed

to discover [that] the challenged statute nonetheless

violated theTakingsClause.").And still another obstacle

10 Barrick, for example, relied on the 1943 edition of SUTHERLAND ON STATUTORY CONSTRUCTION, but succeeding

editions have recognized that "[i]t is impossible to discover the precise meaning of the term [vested rights] through which all of

[**41] the decisions [employing it] can be consistently explained," 2 NORMAN J. SINGER, SUTHERLAND STATUTORY

CONSTRUCTION § 41:6, at 423-27 (6th ed., rev. 2001), and that such rights may be abridged by retroactive amendment "if it

is clear that the legislature intended the amendment to operate in such a fashion" provided that, as a species of "property," they

are "protect[ed] from arbitrary interference." Id. at 428 (emphasis added).

We observe, moreover, that the statute at issue in Barrick, the District of Columbia Employee Non-Liability Act, 74 Stat. 519

(1960), was an exercise of Congress's authority to legislate exclusively for the District of Columbia, see generally Palmore v.

United States, 411 U.S. 389, 397, 93 S. Ct. 1670, 36 L. Ed. 2d 342 (1973), and thus strictly presented no occasion for this court

to explore Congress's authority to regulate interstate commerce through retroactive legislation. Indeed, the court acknowledged

that "vested rights sometimesmay be reached by retrospective legislation that is enacted as a reasonable exercise of the police

power," 173 A.2d at 375, citing Speert v. Morgenthau, 73 App. D.C. 70, 74, 116 F.2d 301, 305 (1940) (in turn referencing

Congress's legitimate exercise of "the police [**42] power . . . within the field of interstate commerce," and pointing out that,

"[a]lthough as a general rule vested rights cannot be impaired by retrospective legislation, this is not true in respect of regulation

under the police power"). Barrickmay thus have relatively little to say about how the same court would have treated retroactive

application of a statute by Congress designed to regulate an aspect of "the burdens and benefits of economic life" generally

under the commerce clause. Usery, 428 U.S. at 15.
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the plaintiffs face is that "[a] 'taking' maymore readily be

found when the interference with property can be

characterized as a physical invasion by government

thanwhen interference arises fromsomepublic program

adjusting the benefits and burdens of economic life to

promote the common good," Penn Cent. Transp. Co. v.

New York City, 438 U.S. 104, 124, 98 S. Ct. 2646, 57 L.

Ed. 2d 631 (1978) (internal citations omitted) --

something Congress intended in enacting the PLCAA.

"There is no set formula to determine where

[government] regulation" -- as distinct from the

"paradigmatic taking" of "direct government

appropriation or physical invasion of private property,"

Lingle v. Chevron U.S.A., Inc., 544 U.S. 528, 537, 125

S. Ct. 2074, 161 L. Ed. 2d 876 (2005) -- "ends and

taking begins." Goldblatt v. Hempstead, 369 U.S. 590,

594, 82 S. Ct. 987, 8 L. Ed. 2d 130 (1962). The plaintiffs

argue that taking [**44] "has begun" here because (a)

they concededly possessed a protectible "property"

interest in their cause of action, one that "presumably

can be surrendered for value," Logan, 455 U.S. at 431,

and (b) Congress has flatly eliminated that cause of

action if, as we have held, it does not fit within the

predicate exception. But, as the Court observed in

Landgraf, supra, the "Takings Clause prevents the

Legislature . . . from depriving private persons of vested

property rights" without just compensation, 511 U.S. at

266 (emphasis added), and so the determination of

when that right in the form of a cause of action "vests"

for due process purposes plainly has bearing onwhether

the plaintiffs' SLA action has been "taken" for

constitutional purposes.

Among the federal courts cited earlier that have found

no due process violation in Congress's abrogation of

pending -- but not final -- causes of action, those that

have addressed related taking claims have rejected

them for essentially the same reasons. See Grimesy v.

Huff, 876 F.2d 738, 743-44 (9th Cir. 1989); In re Consol.

U.S. Atmospheric Testing Litig., 820 F.2d 982, 988-89

(9th Cir. 1987); Ileto, 421 F. Supp. 2d at 1299-1300

(absence of "final, [**45] unreviewable judgment"means

that retroactive application of PLCAAto plaintiffs' actions

"does not constitute a taking"); O'Brien v. Kislak Mort-

gage Corp., 934 F. Supp. 1348, 1362 n.12 (S.D. Fla.

1996); In re ABC-NACO, Inc., 331 B.R. 773, 779-80

(Bankr. [*181]N.D. Ill. 2005). In In re Jones Truck Lines,

Inc., 57 F.3d 642 (8th Cir. 1995), for example, the court

rejected a claim that retroactive application of the

Negotiated Rates Act to bar a carrier's pending claim

against shippers for undercharges was an

unconstitutional taking. "[A]ny economic impact based

on the loss of causes of action is somewhat speculative,"

the court said (noting that "had the NRA not been

enacted, shippers [might] have been able to defeat the

[carrier's] claims" anyway), because "[c]auses of action"

are inchoate and "not fully vested interests until reduced

to final judgments," and thus "the projected economic

impact on [the carrier] is not sufficiently concrete to

establish a taking." 57 F.3d at 651.

In these decisions, the courts have applied key factors

that inform taking analysis, including "the character of

the action and . . . the nature and extent of the

interference," Penn Central, 438 U.S. at 130, in

particular [**46] whether government "has interfered

with distinct investment-backed expectations" that are

sufficient "to constitute 'property'" for taking purposes.

Id. at 124-25. Beyond the fact that the PLCAA involves

no "physical invasion" of property but "instead merely

affects property interests" through legislative altering of

"the benefits and burdens of economic life to promote

the common good," Lingle, 544 U.S. at 539 (citation and

internal quotation marks omitted), the "inchoate" or

contingent nature of the plaintiffs' cause of action

persuades us that it is not "sufficiently bound up with . .

. reasonable," "investment-backed expectations" to

constitute property which the government has "taken."

Penn Central, 438 U.S. at 124-25. The SLA does relax

substantially traditional proof requirements for

establishing tort liability, but still we recognized inBeretta

I "the difficulties of proof" the plaintiffs "may [yet]

confront" in tying their injuries to an individual named

defendant. Beretta I, 872 A.2d at 637. Since even

"settled expectations" may be disturbed by Congress

without effecting a taking, Connolly v. Pension Benefit

Guar. Corp., 475 U.S. 211, 223, 106 S. Ct. 1018, 89 L.

Ed. 2d 166 (1986) (quoting Usery, 428 U.S. at 16),

[**47] the expectancy the plaintiffs have of a successful

outcome to their suit is not an interest the government is

obliged to pay for as the price of eliminating it.

Moreover, while Congress unmistakably took away the

specific cause of action the plaintiffs have alleged, that

interference cannot be viewed "in a vacuum," id. at 225,

but must be considered in the context of what Congress

both did and did not do.As we explained in rejecting the

plaintiffs' due process challenge, Congress left intact

means by which persons injured by firearms may yet

pursue civil liability against sellers or manufacturers --

recourse significant to measuring "the severity of the
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economic impact of the [PLCAA]." Id. 11 The plaintiffs

will view this as small comfort to them since they chose,

as was their right, to pursue another cause of action

with substantially reduced proof requirements. Yet one

need only read the factual averments of their complaint

to see how narrow is the difference between the liability

they alleged (and which they are now precluded from

showing) and theories Congress left available to them --

and to ask, accordingly, whether the difference is of

constitutional [*182] magnitude. The complaint,

[**48] as we pointed out in Beretta I, alleges myriad

ways by which distributors and dealers of firearms

unlawfully sell firearms (through, for example, "straw

purchases" or "kitchen sales") and that the defendants,

knowing or constructively knowing of these practices,

have done nothing to prevent them and have thus

"create[ed], maintain[ed], or suppl[ied] the unlawful flow

of firearms into the District." See Beretta I, 872 A.2d at

638. These allegations fall only modestly short of a

claim that the defendants were complicit in the illegal

practices, i.e., "aided [and] abetted" others in selling

firearms in contravention of federal or state law. 15

U.S.C. § 7903 (5)(A)(iii)(III). Of course, the plaintiffs did

not, and were not required to, sue under D.C. Code §

7-2531.02 or an equivalent theory alleging complicity in

such "illegal sale[s]," but the preservation of these

causes of action marks an important limitation on

Congress's interferencewith the interests of the plaintiffs

(and others similarly situated) seeking redress from

manufacturers or sellers for injuries from the discharge

of firearms. That limitation reinforces our conclusion

that regulation did not "end" and taking "begin,"

[**49] Goldblatt, 369 U.S. at 594, when Congress

abolished qualified civil liability actions, including the

plaintiffs'.

IV.

For all of the above reasons, the judgment of the

Superior Court is

Affirmed.

11 Congress, that is to say, has not worked the equivalent of a "total deprivation of beneficial use," Lucas v. S. Carolina Coastal

Council, 505 U.S. 1003, 1017, 112 S. Ct. 2886, 120 L. Ed. 2d 798 (1992), in regard to redress that persons injured by firearms

may have against manufacturers or sellers.
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ESTATE OF PASCAL CHARLOT et al., Plaintiffs, v.

BUSHMASTER FIREARMS, INC., Defendant.

Case Summary

Procedural Posture

In a suit by plaintiff decedent's estate under the District

of Columbia Assault Weapons Manufacturing Strict

Liability Act (SLA), D.C. Code §§ 7-2551.01 to

7-2551.03, defendant gun manufacturer filed a second

motion for judgment on the pleadings pursuant to Fed.

R. Civ. P. 12(c). Intervenor was the federal government.

Overview

The estate's decedent was killed by a semiautomatic

assault rifle made by the manufacturer, which argued

that the Protection of Lawful Commerce in Arms Act

(PLCAA), 15 U.S.C.S. § 7901 et seq., preempted the

estate's SLA action. The estate responded that its suit

fell within the PLCAA's predicate exception and that the

PLCAA was unconstitutional. The court held that the

D.C. Court of Appeals' prior holding that the SLA was

not a predicate exception statute within the meaning of

the PLCAA, 15 U.S.C.S. § 7903(5)(A)(iii), was binding

on the court. Thus, the manufacturer did not violate the

SLA by lawfully selling an automatic assault rifle to a

retailer that sold it to persons who shot and killed the

estate's decedent. Furthermore, the PLCAA was

constitutional under the Klein standard and did not

violate the separation of powers doctrine. In enacting

the PLCAA, Congress enacted a law barring qualified

civil liability, which set forth a new legal standard to be

applied to all actions. The PLCAA did not violate the

Klein standard because it applied only to pending and

future cases and did not undo final judicial judgments.

The estate's SLAclaimswere preempted by thePLCAA.

Outcome

The court granted the corporation'smotion for judgment

on the pleadings. The court denied as moot the

manufacturer's motion to strike and motion for leave to

file, as well as the estate's motion for partial summary

judgment.
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Judges:Emmet [**2]G. Sullivan, United States District

Judge.

Opinion by: Emmet G. Sullivan

Opinion

[*175] MEMORANDUM OPINION

Plaintiffs brought this case under theDistrict of Columbia

Assault Weapons Manufacturing Strict Liability Act

("SLA" or "the Act"), D.C. Code §§ 7-2551.01 to

7-2551.03 (2001). The Court stayed the case pending a

final decision on the constitutionality of the SLA by the

District of Columbia Court of Appeals. See District of

Columbia v. Beretta ("Beretta V"), 940 A.2d 163 (D.C.

2008), cert. denied, 129 S. Ct. 1579, 173 L. Ed. 2d 675

(2009). 1 In the interim, Congress passed [*176] the

Protection of Lawful Commerce inArmsAct ("PLCAA"),

15U.S.C. §§ 7901 et seq., and defendant filed a second

motion for judgment on the pleadings pursuant to

Federal Rule of Civil Procedure 12(c). Defendant's new

motion argues that the PLCAA foreclosed or preempted

plaintiffs' SLA action. Plaintiffs respond that their suit

falls within one of the exceptions of the PLCAA, and

also that the PLCAA is unconstitutional under United

States v. Klein, 80 U.S. 128, 20 L. Ed. 519, 7 Ct. Cl. 240

(1871). The United States has intervened to defend the

constitutionality of the federal statute. Pending before

the Court is defendant's motion for judgment on the

pleadings. After careful consideration [**3] of

defendant's motion, plaintiffs' opposition, defendant's

reply, amicus filings the entire record, and applicable

case law, this Court GRANTS defendant's motion for

judgment on the pleadings.

I. BACKGROUND

A. Factual History

When presented with a motion on the pleadings, the

Court "accepts the facts as alleged in the complaint."

Whiteing v. District of Columbia, 521 F. Supp. 2d 15, 17

(D.D.C. 2007). Plaintiffs are the personal

representatives of theEstate of Pascal Charlot. Plaintiffs

allege that Charlot was shot and killed with a

Bushmaster XM-15 E2S .223 caliber semiautomatic

assault rifle ("rifle") in Washington, D.C., on October 3,

2002. Compl. P 2. John Allen Mohammad and Lee

Boyd Malvo were charged with the shooting. 2 Id. The

defendant, Bushmaster Firearms, Inc. ("Bushmaster"

or "defendant"), is the gun manufacturer that produces

the rifle. Id. Plaintiffs bring this action under the SLA.

Plaintiffs allege that Bushmaster manufactured the

weapon at issue, put it into the stream of interstate

commerce, and sold it directly to Bull's Eye Shooter

Supply of Tacoma, Washington ("Bull's Eye"). Id. at P

21. Bull's Eye received the weapon on July 2, 2002.

Plaintiffs further allege that the rifle used to kill Charlot

was manufactured after October 7, 1994, the day the

SLA became applicable to machine guns. Id. P 26.

Plaintiffs state that theweaponwas recovered by police,

who confirmed that Charlot was shot and killed with the

Bushmaster rifle. Id. P 13. According to the SLA, a

machine gun is defined as a "firearm which shoots, is

designed to shoot, or can be readily restored to shoot

automatically more than one shot without manual

reloading, by a single function of the trigger."D.C. Code

§ 7-2501.01(10). Plaintiffs allege that the weapon used

to kill Charlot falls within this definition of machine gun,

as

it can readily be converted to shoot more than 12

shots without manual reloading. Bushmaster

markets 40 round magazines as available for sale

to the general public [**5] for only $ 24.95. These

magazines are used to convert the Bushmaster

assault rifle to permit the firing of 40 rounds of

ammunition without pausing to reload manually.

Compl. P 27.

B. Procedural History

Plaintiffs originally filed this case in Superior Court of

the District of Columbia ("Superior Court") on October

1, 2003. Defendant removed the action to this [*177]

Court on December 5, 2003 pursuant to diversity

jurisdiction under 28 U.S.C. § 1332. On January 21,

2004, defendant filed a motion for judgment on the

1 The Beretta Cases are fully cited and identified in this memorandum opinion as Beretta I through Beretta V. See infra

Section I.C.

2 Mohammad and Malvo, known as the D.C. Snipers, terrorized the Washington, D.C. metropolitan area, killing sixteen

people over the course of forty-seven days in October [**4] and November 2002. See Carol Morello, "Va. Court Upholds

Muhammad Sentences," Wash. Post, April 23, 2005, at B1.
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pleadings; plaintiffs filed a motion for partial summary

judgment on February 20, 2004. On May 5, 2004, after

the D.C. Court of Appeals decided District of Columbia

v. Beretta ("Beretta II"), 847 A.2d 1127 (D.C. 2004), this

Court, sua sponte, ordered the parties to file

simultaneous pleadings regarding the applicability of

the rationale ofBeretta II to the issue raised in this case.

After a motions hearing held on July 29, 2004,

defendant, with the support of amici, urged the Court to

grant a stay in this case until after Beretta II became

final. On September 10, 2004, after a second motions

hearing, the Court stayed the case pending final

resolution of Beretta II and ordered the [**6] parties to

keep this Court apprised of any developments. On

October 10, 2005, following the Supreme Court's denial

of certiorari in District of Columbia v. Beretta ("Beretta

III"), 872 A.2d 633 (D.C. 2005), cert. denied 546 U.S.

928, 126 S. Ct. 399, 163 L. Ed. 2d 277 (2005), this Court

ordered the parties to file a joint proposal for further

proceedings.

On November 15, 2005, the Court held a status hearing

at which plaintiffs asked the Court to temporarily lift the

stay for the limited purpose of enabling them to file a

motion for leave to file an amended complaint. The

Court granted plaintiffs' request and also lifted the stay

to allow defendant to brief the applicability of thePLCAA.

The Court set a briefing schedule - including filings from

amici, the District of Columbia and The Sporting Arms

and Ammunition Manufacturers Institute, Inc., and the

United States - that permitted filings through February

24, 2006. The stay remained in effect as to all other

matters. After a motions hearing on April 18, 2006, the

Court took defendant's motion for judgment on the

pleadings under advisement. While the motions were

under advisement, another iteration of Beretta was

proceeding through the District of Columbia court

system. [**7] See District of Columbia v. Beretta ("Ber-

etta IV"), 2006 D.C. Super. LEXIS 8, 2006 WL 1892023

(D.C. Super. May 22, 2006); see also infra Section I.C.

Given the potential impact of Beretta IV on this case,

the Court again stayed consideration of the pending

motions to await the final resolution of Beretta IV. The

appeal in Beretta IV was decided by the D.C. Court of

Appeals on January 10, 2008. Beretta V, 940 A.2d at

163.

On February 7, 2008, after the parties jointly

recommended supplemental briefing to address the

applicability of Beretta V, this Court denied defendant's

motion for judgment on the pleadings without prejudice

and ordered the parties to file any potentially dispositive

motions thirty days after the decision in Beretta V

became final. The Court set a briefing schedule for the

motions, including an opportunity for the United States,

as intervenor, to file its submission. Beretta V became

final on March 9, 2009 when the Supreme Court denied

certiorari. See 129 S. Ct. at 1579.

C. The Many Iterations of Beretta

Beretta was originally filed in 2002 in D.C. Superior

Court. See District of Columbia v. Beretta ("Beretta I"),

2002 WL 31811717 (D.C. Super. Dec. 16, 2002).

Plaintiffs brought an action seeking [**8] compensatory

damages and other equitable relief for conduct by

defendants that plaintiffs alleged gave rise to liability

under common law claims of negligence and public

nuisance, as well as under the SLA. Defendant filed a

motion for judgment on the pleadings seeking dismissal

of the suit. The Superior Court entered judgment for

defendant and dismissed the action, finding the SLA to

be an unconstitutional exercise [*178] of extraterritorial

regulation by the District. See id. at *48.

On appeal, the D.C. Court of Appeals affirmed in part

and reversed in part, holding that the SLA is

constitutional and allowing the individual plaintiffs to

advance to discovery. See Beretta II, 847 A.2d at 1151.

An en banc hearing of theD.C. Court ofAppeals vacated

the panel's opinion and superceded the panel's decision.

See Beretta III, 872 A.2d at 633. Beretta III held, inter

alia, that (1) the SLA confers a right of action on

individuals who are injured, but not on the District; (2)

the SLAdoes not violate theCommerce Clause; (3) and

the SLAdoes not violate due process. The D.C. Court of

Appeals remanded the case to the Superior Court, but

before the case was heard on remand in Superior

Court, Congress [**9] enacted the PLCAA.

On remand, the Superior Court granted defendant's

motion for judgment on the pleadings and held that

plaintiffs' causes of action under the SLA fall squarely

within the PLCAA's definition of a "qualified civil liability

action" and did not fall within the PLCAA's predicate

exception. See Beretta IV, 2006 D.C. Super. LEXIS 8,

2006 WL 1892023, at *9. The Superior Court also

concluded that the PLCAAwas a constitutional exercise

of congressional authority. On appeal, the D.C. Court of

Appeals affirmed the decision of the Superior Court and

held, inter alia, that (1) the District's and individuals'

SLA causes of action were a "qualified civil liability

action" barred by the PLCAA, and (2) the PLCAAdid not

violate separation of powers by usurping a judicial

Page 3 of 9
628 F. Supp. 2d 174, *177; 2009 U.S. Dist. LEXIS 54018, **5

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4C8G-S8W0-0039-402W-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4C8G-S8W0-0039-402W-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4G0T-H300-0039-42B5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4G0T-H300-0039-42B5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4S81-3NS0-TXFW-P2YK-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4S81-3NS0-TXFW-P2YK-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4S81-3NS0-TXFW-P2YK-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RJM-0W70-TX4N-G1GD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RJM-0W70-TX4N-G1GD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4C8G-S8W0-0039-402W-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4G0T-H300-0039-42B5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4S81-3NS0-TXFW-P2YK-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4S81-3NS0-TXFW-P2YK-00000-00&context=1000516


function and directing a court to take a specific position

in the pending SLA action. See Beretta V, 940 A.2d at

169-74. The Supreme Court denied certiorari on March

9, 2009. See 129 S. Ct. at 1579.

D. The D.C. Court of Appeals Holdings in Beretta V

In Beretta V, the plaintiffs conceded that "if their action

is not one alleging 'violat[ion by the defendants of] a . .

. statute applicable to the sale or marketing of' a firearm,

15 U.S.C. § 7903(5)(A)(iii), [**10] then it is a 'qualified

civil liability action' that must be dismissed, unless the

Constitution dictates otherwise." Beretta V, 940 A.2d at

169 (footnote omitted). Plaintiffs argued that they met

the predicate exception 3 because their complaint

alleged that the defendant "knowingly violated" the SLA,

a statute that by its express terms "'appli[es] to the sale

or marketing of' a class of firearms." Id. at 169. The D.C.

Court of Appeals rejected this argument, noting that it

had difficulty seeing how defendants "may be said to

have 'violated' the SLA." Id. at 170. The court further

reasoned:

In ordinary language, a "violation" is understood to

mean "an infringement or transgression," and a

violation of a law to mean "[a]n infraction or breach

of the law." Plain meaning, therefore, would seem

to require the law in question to contain a prohibition

against, or standards of, conduct that are being

violated.

[*179] Id. (internal citations omitted). The court noted

that D.C. Code § 7-2531.02(a), which generally mirrors

the SLA,

requires proof that the defendant knowingly and

willfully engaged in the illegal sale of a firearm,

defined to mean any of four actions including

[f]ailure to establish proof [**11] of the purchaser's

residence in a jurisdiction where the purchase of

the weapon is legal, or [f]ailure to maintain full,

complete, and accurate records of firearm sales as

required by local, state, and federal law.

Id. (internal quotation marks and citations omitted). The

problem the Court of Appeals found, however, is that

plaintiffs did not allege liability under D.C. Code §

7-2531.02, "nor is their SLA claim that the defendants

knowingly violated any proscriptions or requirements of

local or federal law governing the sale or possession of

firearms." Id. Rather, plaintiffs argued that the SLA,

which by its termswouldmake these defendants "strictly

liable in tort" for death or injuries resulting from the

discharge of an assault weapon or machine gun they

manufactured or sold, embodies "'a legal duty owed to

the residents of the District'" and that its requirement to

compensate for injuries "'thus presupposes a "violation"

of a statutory duty.'" Id. (quoting Br. for Individual

Plaintiffs at 4-5).

The court rejected this argument, noting that "it stretches

the meaning of 'violation' well beyond what the authors

of the PLCAAreasonably intended." Id. Accordingly, the

court found that "[t]he SLA imposes no duty on firearms

manufacturers or sellers to operate in any particular

manner or according to any standards of care or

reasonableness." Id. (citation omitted). The court noted

that in the plaintiffs' view, the statute is "'violated' . . .

merely when a person is killed or injured by the

discharge of an assault weapon manufactured or sold

by a named defendant - an injury that may occur years

after the manufacture or sale and despite the utmost

care taken in the manufacture or sale." Id.

The [**13] court held that "[b]y the terms of the PLCAA,

the plaintiffs' action under the SLA was properly

dismissed." Id. at 172. The court reasoned that

"[s]hoehorning, as it were, into the predicate exception

a strict liability cause of action that, at bottom, simply

shifts the cost of injuries resulting from the discharge of

lawfully manufactured and distributed firearms would,

in our view, 'frustrate Congress's clear intention'

reflected in the PLCAA." Id. (internal citation omitted).

II. STANDARD OF REVIEW

A motion for judgment on the pleadings pursuant to

Federal Rule of Civil Procedure 12(c) will be granted

only if "the moving party demonstrates that no material

fact is in dispute and that it is 'entitled to judgment as a

3 The PLCAAprovides for six exceptions to the mandate that qualified civil liability actions must be dismissed. See 15 U.S.C.

§ 7903(5)(A)(i)-(vi). The exception relevant here, which has been [**12] called the "predicate exception," City of New York v.

Beretta, 524 F.3d 384, 390 (2d Cir. 2008), cert. denied, 129 S. Ct. 1579, 173 L. Ed. 2d 675 (2009), provides that a suit may

proceed when a plaintiff adequately alleges that a "manufacturer or seller of a qualified product knowingly violated a State or

Federal statute applicable to the sale or marketing of the product, and the violation was a proximate cause of the harm for which

relief is sought." § 7903(5)(A)(iii); see also Beretta V, 940 A.2d at 169-70.
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matter of law.'" Peters v. Nat'l R.R. Passenger Corp.,

966 F.2d 1483, 1485, 296 U.S. App. D.C. 202 (D.C. Cir.

1992) (quoting Jablonski v. Pan Am. World Airways,

863 F.2d 289, 290 (3dCir. 1988)). TheCourt must "'view

the facts presented in the pleadings and the inferences

to be drawn therefrom in the light most favorable to the

nonmoving party.'" Id. (quoting Jablonski, 863 F.2d at

290-91).

III. LEGAL FRAMEWORK

A. The SLA

The Council of the District of Columbia enacted the SLA

in December 1990, [**14] and the law took effect on

February 29, 1992. The SLA provides that

Any manufacturer, importer, or dealer of an assault

weapon or machine gun shall be held strictly liable

in tort, without regard to fault or proof of defect, for

[*180] all direct and consequential damages that

arise from bodily injury or death if the bodily injury or

death proximately results from the discharge of the

assault weapon or machine gun in the District of

Columbia.

D.C. Code § 7-2551.02. 4TheSLAimposes strict liability

based on findings that "assault weapons" and "machine

guns" are "abnormally and unreasonably dangerous,"

and "[i]t is foreseeable bymanufacturers and distributors

of assault weapons that the criminal or accidental use of

assault weapons will cause injury or death." See D.C.

Law 8-263 [Act 8-289], § 2(12), (13), DCR 8482 (Dec.

28, 1990).

B. The PLCAA

The PLCAA became law on October 26, 2005, and

prohibits [**15] the institution of a "qualified civil liability

action" in any state or federal court. 15U.S.C. § 7902(b).

It further provides that any such "action that is pending

on [the date of enactment of this Act] shall be

immediately dismissed by the court in which the action

was brought or is currently pending." Id. A "qualified civil

liability action" is defined as "a civil action . . . brought by

any person against amanufacturer or seller of a [firearm

that has been shipped or transported in interstate or

foreign commerce] . . . for damages, . . . or other relief

resulting from the criminal or unlawful misuse of [the

firearm]." Id. § 7903(5)(A).

Congress enacted the PLCAA in response to "[l]awsuits

. . . commenced against manufacturers, distributors,

dealers, and importers of firearms that operate as

designed and intended, which seek money damages

and other relief for the harm caused by the misuse of

firearms by third parties, including criminals." Id. §

7901(a)(3). Congress found that manufacturers and

sellers of firearms "are not, and should not, be liable for

the harm caused by those who criminally or unlawfully

misuse firearm products or ammunition products that

function as designed [**16] and intended." Id. §

7901(a)(5). Congress found egregious "[t]he possibility

of imposing liability on an entire industry for harm that is

solely caused by others." Id. § 7901(a)(6). Indeed, the

PLCAA's stated primary purpose is

[t]o prohibit causes of action againstmanufacturers,

distributors, dealers, and importers of firearms or

ammunition products, and their trade associations,

for the harm solely caused by the criminal or

unlawful misuse of firearm products or ammunition

products by others when the product functioned as

designed and intended.

Id. § 7901(b)(1).

The PLCAAprovides for six exceptions to the definition

of a "qualified civil liability action." See §

7903(5)(A)(i)-(vi). Most relevant to this case, a qualified

civil liability action "shall not include . . . an action in

which a manufacturer or seller of a qualified product

knowingly violated a State or Federal statute applicable

to the sale or marketing of the product, and the violation

was a proximate cause of the harm for which relief is

sought." Id. § 7903(5)(A)(iii). This is known as the

"predicate exception." See supra n.3.

IV. DISCUSSION

A. The SLA and the Predicate Exception

Defendant maintains thatBeretta V correctly [**17] held

that a claim under the SLA [*181] does not fit within the

predicate exception of the PLCAA, because the SLA

does not proscribe any conduct nor is it a statute

4 D.C. Code § 7-2551.03 lists exemptions from liability, including an exemption for a weapon originally distributed to law

enforcement. § 7-2551.03(a). The SLA also provides that "[a]ny defense that is available in a strict liability action shall be

available as a defense under this unit." § 7-2551.03(d).
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"applicable to the sale or marketing," § 7903(5)(A)(iii),

of firearmswithin themeaning of the predicate exception

of the Act. Even if it were possible for Bushmaster to

"violate" the SLA, defendant contends, that violation

would not be a proximate cause of plaintiffs' harm, as

required for the claim to fit within the predicate exception

of the PLCAA.

Beretta V notwithstanding, plaintiffs argue that the

PLCAA's statutory exception includes, by its plain

language, violations of the SLA. Plaintiffs maintain that

the SLA is a statute "applicable to the sale ormarketing,"

§ 7903(5)(A)(iii), of firearms as defined by the PLCAA

and that plaintiffs have fulfilled the proximate cause

requirement of the statutory exception to the PLCAAby

alleging a violation of the SLA. Plaintiffs argue that this

Court is not bound by Beretta V because the D.C. Court

of Appeals is not a federal court.

Plaintiffs are not entirely correct. While it is true that this

Court is not bound by the D.C. Court of Appeals'

interpretation of the PLCAA, this Court is [**18] bound

by the D.C. Court of Appeals' interpretation of the SLA,

a District of Columbia statute. "Resolution of all claims

that arise under state law, whether brought in federal

court or not, is controlled by the substantive law of the

state that creates the cause of action." U.S. Through

Small Bus. Admin. v. Pena, 731 F.2d 8, 11, 235 U.S.

App. D.C. 161 (D.C. Cir. 1984) (citing Erie R.R. Co. v.

Tompkins, 304 U.S. 64, 68 (1938)). Erie "fully applies to

federal courts in the District of Columbia when they

exercise jurisdiction over state-created causes of

action." 5 Id. (citing Anchorage-Hynning & Co. v.

Moringiello, 697 F.2d 356, 360-61, 225 U.S. App. D.C.

114 (D.C. Cir. 1983). Construing the SLA, the D.C.

Court of Appeals found that Beretta had not "violated"

the SLA within the meaning of the predicate exception

of the PLCAA. See Beretta V, 940 A.2d at 170-71. The

D.C. Court of Appeals holding that the SLA is not a

predicate exception is binding on this Court. See Ste-

orts v. Am. Airlines, Inc., 647 F.2d 194, 197 n.24, 207

U.S. App. D.C. 369 (D.C. Cir. 1981) ("[D]eference due

to the District of Columbia Court of Appeals as the

highest court of the District require the federal courts

here to abide by the guidelines established by Erie and

its progeny.").

The Beretta Cases are nearly identical to the case

before this Court. The legal arguments made by the

parties here are identical to some of the arguments the

D.C. Court of Appeals rejected in Beretta V. See supra

Section I.B.As determined by theD.C. Court ofAppeals,

the SLA is not a predicate exception statute within the

meaning of 15 U.S.C. § 7903(5)(A)(iii), because

Bushmaster cannot be said to have violated the SLA

simply by lawfully selling a gun to Bull's Eye. That

determination notwithstanding, this Court must still

decide whether the PLCAA is constitutional. Plaintiff is

correct that the D.C. Court of Appeals' construction of

federal law is not controlling precedent for this Court.

See Silvas v. E*Trade Mortg. Corp., 421 F. Supp. 2d

1315, 1321 n.4 (S.D. Cal. 2006) ("In any event, none of

these California decisions are binding on this Court

since they are state decisions interpreting federal

preemption law."). This Court must decide the

constitutionality of the PLCAA for itself. Having

determined - based on the D.C. Court of Appeals'

[*182] holding in Beretta V - that the [**20] predicate

exception does not apply, this Court now turns to that

task.

B. The Constitutionality of the PLCAA

Plaintiffs contend that the PLCAA is unconstitutional

under the separation of powers principles announced in

Klein because Congress has directly instructed the

courts to dismiss all cases falling into a certain category.

Just as in Beretta V, plaintiffs challenge the PLCAA on

the grounds that Congress has attempted to direct the

outcome of a pending case - thereby usurping the

judiciary's role to decide cases and violating the

separation of powers doctrine. See Beretta V, 940 A.2d

at 172.

In addition to the D.C. Court of Appeals, both the

Second and Ninth Circuits have held that the PLCAA

does not contravene the principles of separation of

powers first articulated inUnited States v. Klein, 80 U.S.

128, 20 L. Ed. 519, 7 Ct. Cl. 240 (1871).SeeCity of New

York v. Beretta, 524 F.3d 384 (2d Cir. 2008), cert.

denied, 129 S. Ct. 1579, 173 L. Ed. 2d 675 (2009); Ileto

v. Glock, Inc., 565 F.3d 1126 (9th Cir. 2009). Defendant

argues that the PLCAA is constitutional because it

creates a new federal standard that governs when a

manufacturer of a firearm may be sued for harm

resulting from the misuse of the firearm. Defendant

urges the [**21] Court to follow the D.C. Court of

Appeals and the Second and Ninth Circuits, which

upheld the constitutionality of the PLCAA.

The United States - which intervened in this case to

defend the constitutionality of the PLCAA - argues that

5 For [**19] the purposes of diversity jurisdiction, the District of Columbia is treated as a state. See 28 U.S.C. § 1451.
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the PLCAA is constitutional under the Supremacy

Clause, as it preempts state or common law causes of

action. 6 The United States asserts that the PLCAA is

consistent with separation of powers principles

announced inKlein because the PLCAA imposes a new

legal standard that is not restricted to pending cases.

Like defendant, the United States maintains that in

enacting the PLCAA, Congress has done nothing more

than create a new governing law, in that federal law now

preempts certain state and common law claims,

whereas no preemption previously existed.

This Court starts from the premise thatActs of Congress

are entitled to a "strong presumption of validity." Gon-

zales v. Raich, 545 U.S. 1, 28, 125 S. Ct. 2195, 162 L.

Ed. 2d 1 (2005). [**22] Under this presumption, laws

with an economic purpose are upheld "absent proof of

arbitrariness or irrationality on the part of Congress."

Duke Power Co. v. Carolina Envtl. Study Group, Inc.,

438 U.S. 59, 83, 98 S. Ct. 2620, 57 L. Ed. 2d 595 (1978)

(citations omitted). Under Klein, however, Congress

cannot direct the outcome of a pending case without

changing the substantive law underlying the suit.

In Klein, Congress, unhappy with a court's decision that

proof of loyalty to the Union after the Civil War could be

established by presidential pardon, passed a law

directing the SupremeCourt to dismiss any suit in which

the claimant had established loyalty on the basis of a

pardon. Klein, 80 U.S. at 143-44. The Court held that

Congress impermissibly "required [the court] to

ascertain the existence of certain facts and thereupon

to declare that its jurisdiction had ceased, by dismissing

the bill." Id. at 146. Plaintiffs argue that the PLCAA

contains a similar command: [*183] ascertain whether

an action is a "qualified civil liability action" and

thereupon dismiss it.

Plaintiffs contend that the PLCAA arose out of

Congress's dissatisfaction with judicial interpretations

of existing laws. A report by the House Judiciary

Committee [**23] explains that Congress was

concerned that "various public entities that have brought

suit against the gun industry in recent years have raised

novel claims" and that "approximately half [of these

suits] have been allowed to proceed." H.R. Rep. No.

109-24 at 13-16. Plaintiffs also point to the findings in

the PLCAA, which warn of "[t]he possible sustaining" of

"liability actions . . . by maverick judicial officer or petit

jury." 15 U.S.C. § 7901(a)(7). In response, Congress

enacted the PLCAA "to prevent . . . courts . . . from

setting precedents that will further undermineAmerican

industries and theU.S. economy." H.R. Rep. No. 109-24

at 5.

Defendant responds that (1) the PLCAA reflects a

change in existing law; and (2) that even if it did not

change existing law, the PLCAAdoes not impose a rule

of decision in violation of Klein. The Court is persuaded

by defendant's argument. Klein's prohibition does not

prevent Congress from changing the law applicable to

pending cases. See Plaut v. Sprindthrift Farm, Inc., 514

U.S. 211, 218, 115 S. Ct. 1447, 131 L. Ed. 2d 328 (1995)

("Whatever the precise scope of Klein, however, later

decisions have made clear that its prohibition does not

take hold where Congress 'amends applicable

[**24] law'" (quoting Robertson v. Seattle Audubon

Soc., 503 U.S. 429, 441, 112 S. Ct. 1407, 118 L. Ed. 2d

73 (1992))); Axel Johnson Inc. v. Arthur Andersen &

Co., 6 F.3d 78, 81 (2d Cir. 1993) ("The rule of Klein

precludes Congress from usurping the adjudicative

function assigned to the federal courts under Article III.

However, Klein does not preclude Congress from

changing the law applicable to pending cases."). While

Congress is barred from "retroactively commanding the

federal courts to reopen final judgments," Plaut, 514

U.S. at 218, "Congress may require (insofar as

separation-of-powers limitations are concerned) that

new statutes be applied in cases not yet final," id. at 233

n.7. If a new law imposes a "new legal standard" that is

not restricted to pending cases, there is no separation

of powers violation.Miller v. French, 530 U.S. 327, 349,

120 S. Ct. 2246, 147 L. Ed. 2d 326 (2000).

Plaintiffs contend that the PLCAA takes the unusual

approach of defining a specific group of lawsuits based

on existing law and directing the judicial branch to

dismiss them. In the Court's view, however, that is not

what Congress did when it enacted the PLCAA.

Congress enacted a law barring qualified civil liability as

defined in the statute, which sets forth a new legal

[**25] standard to be applied to all actions. In so doing,

Congress proceeded in a way that has been upheld by

the Supreme Court. In Robertson, several

environmental organizations filed lawsuits to stop timber

harvesting in old growth forests as violative of certain

6 The plaintiffs do not challenge Congress's authority to enact the PLCAA, so there is no need to address Congress's

authority here. For a discussion of Congress's authority to enact the PLCAA under the Commerce Clause, see City of New

York, 524 F.3d at 393-95.
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statutes. In response, Congress passed a law amending

the governing law by allowing the harvest under certain

conditions and, if those conditions were met, the

statutory requirements at issue would be satisfied.Rob-

ertson, 503 U.S. at 438-39. The Supreme Court found

that Klein was not violated because Congress had

"compelled changes in law, not findings or results under

old law." Id. at 438; see also Axel Johnson, Inc., 6 F.3d

at 82 (upholding amendment to Securities and

Exchange Act); City of Chicago v. U.S. Dep't of the

Treasury, 423 F.3d 777, 780 (7th Cir. 2005) (upholding

changes to law [*184] under Consolidated

Appropriations Act of 2005).

ThePLCAAcreates a new federal standard that governs

when plaintiffs can sue manufacturers or sellers of

firearms. As the Second Circuit explained,

[T]he Act permissibly sets forth a new rule of law

that is applicable both to pending actions and to

future actions. The PLCAA bars qualified civil

[**26] liability actions, as defined in the statute. The

definition of qualified civil liability action permissibly

sets forth a new legal standard to be applied to all

actions.

City of NewYork, 524 F.3d at 395 (citingMiller, 530 U.S.

at 348-49). The statute preempts and displaces

conflicting state law. Preemption, rather than amending

a specific statute, does not make it any less a change in

the law or render it constitutionally infirm. See Ileto, 565

F.3d at 1131-37.

"Pursuant to the Supremacy Clause of Article VI of the

U.S. Constitution, state law is preemptedwhen it 'stands

as an obstacle to the accomplishment and execution of

the full purposes and objectives of Congress.'" Cleve-

land County Ass'n for Gov't by People v. Cleveland

County Bd. of Comm'rs, 142 F.3d 468, 477, 330 U.S.

App. D.C. 20 (D.C. Cir. 1998) (quoting Wash. Serv.

Contractors Coal. v. District of Columbia, 54 F.3d 811,

815, 311 U.S. App. D.C. 407 (D.C. Cir. 1995)).

Accordingly, Congress may abrogate tort claims

consistent with separation of powers principles even

when legislation has an impact on pending cases. Tort

law is generally regulated by the states, which have

"considerable flexibility" in defining that body of law.

See BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 568,

116 S. Ct. 1589, 134 L. Ed. 2d 809 (1996). [**27] If a

state's tort laws burden interstate commerce, however,

then its power is subordinate to federal law. Id. at 571

("[O]ne State's power to impose burdens on the

interstate market . . . is not only subordinate to the

federal power of interstate commerce, but is also

constrained by the need to respect the interests of other

States." (citations omitted)). Congress manifested a

clear intent to preempt state tort actions by designing

the PLCAAto conflict with contrary state or common law

laws. See supra Section III.B.; 15 U.S.C. § 7901(b)(4)

("The purpose [] of this chapter [includes the prevention]

of such lawsuits to impose unreasonable burdens on

interstate and foreign commerce."). "In determining

whether a state statute is pre-empted by federal law

and therefore invalid under the Supremacy Clause of

the Constitution, [the Court's] sole task is to ascertain

the intent of Congress." Cal. Fed. Sav. & Loan Ass'n v.

Guerra, 479 U.S. 272, 280, 107 S. Ct. 683, 93 L. Ed. 2d

613 (1987) (citations omitted). One of Congress's

purposes in enacting the PLCAAwas to "prohibit causes

of action" that constitute qualified civil liability actions.

See 15 U.S.C. § 7901 (b)(1).

The Court rejects plaintiffs' argument that the PLCAA

[**28] imposes an impermissible rule of decision upon

the courts. Unlike the provision at issue in Klein, the

PLCAA does not directly interfere with judicial

fact-finding. See Klein, 80 U.S. at 130-34. The PLCAA

identifies particular types of claims that are not

permissible and leaves it to the courts to apply those

standards in the cases before them. See §

7903(5)(A)(iii); City of New York, 524 F.3d 390. The

statute permits the courts to determine whether the

cases before them, such as this one, are covered by the

PLCAA. Id. Defendant has persuasively demonstrated

that this case is squarely covered by the PLCAA.

Contrary to plaintiffs' contention, the PLCAA leaves in

place a judicial function before the Court: to determine

whether the suit in question falls into the general [*185]

category and not one of the exceptions. See §

7903(5)(A)(i)-(vi); see also City of NewYork, 524 F.3d at

395-96; Ileto, 565 F.3d at 1139-40. Though plaintiffs rely

heavily on Klein to argue that the PLCAA contravenes

separation of powers, every other court to examine the

constitutionality of the PLCAAhas found that it does not

violate Klein. See, e.g., Adames v. Sheahan, 233 Ill. 2d

276, 909 N.E.2d 742, 2009 Ill. LEXIS 310, 330 Ill. Dec.

720, 2009 WL 711297 (Ill. Mar. 18, 2009).

As discussed [**29] above, in Beretta V, the D.C. Court

of Appeals held that

Plaut and Robertson demonstrate why Klein does

not apply to this case. The PLCAA sets forth new
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standards that must be met before a case may be

brought or a pending one may proceed against the

manufacturer or seller of a firearm for damages

resulting from the use of the firearm by a third

person. When, but only when, a suit is found by a

court not to meet one of the statutory exceptions to

a "qualified civil liability action," it must be dismissed.

940 A.2d at 173.

The Second and Ninth Circuits reached the same

conclusion. As the Second Circuit noted

Article III of the Constitution establishes a judicial

department with the province and duty . . . to say

what the law is in particular cases and controversies.

Article III forbids legislatures from prescribing rules

of decision to the Judicial Department of the

government in cases pending before it. However,

this prohibition does not take hold when Congress

amends applicable law.

City of New York, 524 F.3d at 395 (internal quotation

marks and citations omitted). "Because the PLCAA

does not merely direct the outcome of cases, but

changes the applicable law, it does not violate the

doctrine [**30] of separation of powers." Id. at 396.

The Ninth Circuit, favorably citing both Beretta V and

City of New York, also found that the PLCAA was

constitutional and did not contravene Klein. The Ninth

Circuit noted that "if a statute compels changes in the

law, not findings or results under old law, it merely

amends the underlying law, and is therefore not subject

to a Klein challenge." Ileto, 565 F.3d at 1139 (internal

quotation marks and citations omitted). This distinction

is key to this Court's holding. Rejecting plaintiffs'

argument that Congress had compelled results under

old law, the Ninth Circuit said, "[h]ere, Congress has

amended the applicable law; it has not compelled results

under old law. The PLCAA sets forth a new legal

standard - the definition (with exceptions) of a 'qualified

civil liability action' - to be applied to all cases." 565 F.3d

1126, Id. at *10. The Ninth Circuit also rejected plaintiffs'

arguments that the PLCAA somehow violated Plaut's

holding that Congress cannot "overrule [] 'the judicial

department with regard to a particular case or

controversy.'" Id. (quoting Plaut, 514 U.S. at 227). The

Ninth Circuit noted that "the quoted sentence makes

clear, that rule applies to [**31] final decisions by the

judiciary, not to pending cases." Id. (citing Plaut, 514

U.S. at 227 ("[E]ach court, at every level, must decide [a

case] according to existing laws. Having achieved

finality, however, a judicial decision becomes the last

word of the judicial department with regard to a particular

case or controversy [and cannot be overruled by

congressional act].")). The PLCAA applies only to

pending and future cases and does not purport to undo

final judgments of the judiciary. Id.

This Court concurs with the rationale of the other courts

that have examined the PLCAA. See Beretta V 940

A.2d at 163;City of NewYork, 524 F.3d at 384; Ileto, 565

F.3d at 1126. Thus, this Court concludes that [*186] the

PLCAA withstands constitutional scrutiny and that

plaintiffs' SLA claims are preempted by the federal

statute.

V. CONCLUSION

In viewof the foregoing, defendant'smotion for judgment

on the pleadings is GRANTED. Defendant's motion to

strike, motion for leave to file, and plaintiffs' motion for

partial summary judgment are DENIED AS MOOT. An

appropriate Order accompanies this Memorandum

Opinion.

SO ORDERED.

Signed: Emmet G. Sullivan

United States District Judge

June 25, 2009
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Opinion

[*384] WINFREE, Justice.

I. INTRODUCTION

Jason Coday shot and killed Simone Kim with a rifle

obtained from Ray Coxe's gun store. Kim's Estate (the

Estate) brought a wrongful death action against Coxe,

alleging that Coxe negligently or illegally providedCoday

the rifle. Coxe defended in part by asserting immunity

under the Protection of Lawful Commerce in Arms Act1

(PLCAA). The Estate argued against applying the

PLCAA [**2] and alternatively that it was

unconstitutional. The superior court ruled that the

PLCAAwas constitutional and, interpreting and applying

the PLCAA's immunity provisions to the facts of this

case, granted summary judgment dismissing the

Estate's claims against Coxe. The Estate appeals.

We affirm the superior court's ruling that the PLCAA is

constitutional and its interpretation of the PLCAA, but

because it is unclear whether certain evidence before

the superior court actually was or should have been

considered when granting summary judgment

dismissing the Estate's claims, we vacate the summary

judgment ruling and remand for further consideration.

[*385] II. FACTS AND PROCEEDINGS

A. Facts

Rayco Sales is a licensed gun shop in Juneau owned

and operated by Ray Coxe. On an August 2006

afternoon, Jason Coday entered Rayco. Present in

Rayco were Coxe, Rayco employee Bill Driver, and

Rayco customer Stan Bickham.

Coxe thought Coday looked like he was "living in the

woods or had just got off the ferry" because he had on a

backpack and had a sleeping bag in a plastic bag tied

around his waist. Coxe, Driver, and Bickham all testified

that they did not notice any appearances [**3] or

behavior indicating danger, drug use, or potential for

violence.

Coday asked Driver if Rayco stocked Ruger 10/22

rifles. Coday then asked Bickham about differences

between several .22 rifles. Coday told Bickham he was

going to do some target shooting, and was wondering

about the various rifles' accuracy and prices.

Coday then approached Coxe and asked to look at .22

rifles. Fearing Coday's backpack might knock over

merchandise, Coxe asked Coday to remove it. Coday

complied and the two went behind the sales counter,

where Coxe explained the differences between several

.22 rifles. Coday seemed most interested in a Ruger

10/22, and Coxe showed Coday a used rifle priced at

$195. After discussing the rifles and prices, Coday

indicated he would have to think about a purchase. He

went back to the public side of the sales counter and put

his backpack on. Thinking Coday was leaving, Coxe

went to the back of the store to attend other matters.

Driver later noticed a rifle missing and two $100 bills on

the counter. Driver asked Coxe if he had sold Coday the

rifle. Coxe verified the rifle was missing and then drove

his truck around the neighboring area in an unsuccessful

attempt to find Coday. [**4]At some point either Coxe or

an employee called the Juneau Police Department.

Coxe reported the rifle stolen, and on the advice of a

police officer, deposited the $200 in the bank as a sale.

Rayco had two videotape surveillance systems, but

neither captured any footage of the day's events.

Two days later Coday shot and killed Simone Kim with

the rifle.

B. Proceedings

In 2008 the Estate brought a wrongful death action

against Coxe and Coday. Coday did not appear and

default was entered against him.

The Estate contended that Coxe had illegally or

negligently provided Coday the firearm. Coxe moved

for summary judgment based on the PLCAA, which

prohibits certain civil actions for damages against a

manufacturer or seller of a firearm in connection with a

third party's criminal or unlawful misuse of the firearm.2

The Estate opposed the motion, arguing the PLCAAdid

not apply, but that if it did, it was unconstitutional. The

Estate first argued the PLCAA did not immunize gun

dealers from their own negligent acts. The Estate also

argued there were disputes of material fact relevant to

claims excepted from the PLCAA — negligent

1 15 U.S.C. §§ 7901-7903 (2006).

2 15 U.S.C. §§ 7902-7903.
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entrustment, negligence per se, and knowing violations

of laws "applicable [**5] to the sale or marketing of

[firearms]."3 On the constitutional issues, the Estate

argued the PLCAA violated the Tenth Amendment,

separation of powers, due process, and equal

protection.

After oral argument the superior court granted Coxe's

motion for summary judgment. The Estate appeals the

superior court's ruling on the PLCAA's constitutionality

and construction, as well as the grant of summary

judgment to Coxe based on the PLCAA. The United

States intervened to defend the PLCAA's

constitutionality, but takes no position on PLCAA

interpretations or its application to this case.

III. STANDARD OF REVIEW

We review a grant of summary judgment de novo,

applying our independent judgment.4 We also review

issues of constitutional [*386] interpretation de novo,

applying our independent judgment,5 and similarly apply

our independent judgment to the interpretation of federal

statutes.6

IV. DISCUSSION

A. The PLCAABars Negligence Actions Not Falling

Under An Enumerated Exception.

The Estate assigns error to the superior court's

interpretation of the PLCAA as barring general

negligence actions. The Estate argues that the PLCAA

provides immunity only in cases where the harm is

caused solely by others, relying primarily on the codified

Congressional findings and purposes.7 Coxe responds

that the superior court correctly interpreted the PLCAA,

consistent with the substantive provisions' plain

meaning.

The PLCAA's substantive portion, 15 U.S.C. § 7902,

titled "Prohibition on bringing of qualified civil liability

actions in Federal or State court," provides that: "A

qualified civil liability action may not be brought in any

Federal or State court."8 "Qualified civil liability action"

is defined as "a civil action . . . brought by any person

against a . . . seller of a [firearm] [**7] . . . for damages

. . . resulting from the criminal or unlawful misuse of a

[firearm] by the person or a third party."9 The definition

excludes from "qualified civil liability action" those

actions based on negligence per se, negligent

entrustment, and knowing violations of state or federal

statutes related to firearms.10

A plain reading of this text supports a prohibition on

general negligence actions— including negligencewith

concurrent causation. The statutory exceptions do not

include general negligence, and reading a general

negligence exception into the statute would make the

negligence per se and negligent entrustment exceptions

a surplusage.

The Estate argues the term "resulting from the criminal

or unlawful misuse" in § 7903(5)(A)must be read in light

of Congressional findings and purposes codified at §

7901, which provides: "Congress finds . . . [t]he

possibility of imposing liability on an entire industry for

harm that is solely caused by others is an abuse of the

legal system"11 and "[t]he purposes of this chapter are .

. . [t]o prohibit causes of action against . . . dealers . . . of

firearms [**8] . . . for the harm solely caused by the

criminal or unlawful misuse of firearm products . . . by

3 15 U.S.C. § 7903(5)(A)(ii)-(iii).

4 Kalenka v. Infinity Ins. Cos., 262 P.3d 602, 607 (Alaska 2011) (citing Burnett v. Covell, 191 P.3d 985, 987 (Alaska 2008)).

5 Stephanie F. v. George C., 270 P.3d 737, 746 (Alaska 2012) (quotingState v. Alaska Civil Liberties Union, 978 P.2d 597, 603

(Alaska 1999) [**6] and Premera Blue Cross v. State, Dep't of Commerce, Cmty. & Econ. Dev., Div. of Ins., 171 P.3d 1110, 1115

(Alaska 2007)).

6 State v. Native Vill. of Tanana, 249 P.3d 734, 737 (Alaska 2011); John v. Baker, 982 P.2d 738, 744 (Alaska 1999) (citing In

re T.N.F., 781 P.2d 973, 975 (Alaska 1989)).

7 15 U.S.C. § 7901.

8 15 U.S.C. § 7902(a).

9 15 U.S.C. § 7903(5)(A).

10 15 U.S.C. § 7903(5)(A)(i)-(iii).

11 15 U.S.C. § 7901(a)(6).
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others when the product functioned as designed and

intended."12

When interpreting statutes, "we must, whenever

possible, interpret each part or section of a statute with

every other part or section, so as to create a harmonious

whole."13 We presume that Congress "intended every

word, sentence, or provision of a statute to have some

purpose, force, and effect, and that no words or

provisions are superfluous."14 However a statutory

preamble "can neither restrain nor extend the meaning

of an unambiguous statute; nor can it be used to create

doubt or uncertainty which does not otherwise exist."15

The Estate's [*387] construction would elevate the

PLCAA's preamble over the substantive portion's clear

language.

In interpreting a statute, we do "not stop with the plain

meaning of the text . . . 'even if a statute is facially

unambiguous.'"16 Rather, we apply "a sliding scale

approach, where '[t]he plainer the statutory language is,

themore convincing the evidence of contrary legislative

purpose or intent must be.'"17 The Estate points out

portions of the PLCAA's legislative history supporting

its interpretation. For example, Senator Craig, the

PLCAA's sponsor, stated: "If manufacturers or dealers

break the law or commit negligence, they are still

liable."18 Coxe points out portions of the legislative

history supporting his position. For example, Senator

Reed stated: "This bill goes way beyond strict liability. It

says simple negligence is out the door . . . ."19

Additionally, as another court has noted, a PLCAA

amendment creating a simple [**10] negligence

exception was offered but failed to pass.20

This history does not indicate a strong legislative intent

in favor of either construction. Even if [**11] legislative

history is "somewhat contrary" to the plain meaning of a

statute, plain meaning still controls.21 The PLCAA's

legislative history is not "somewhat contrary"; it is

indeterminate, and it does not control the statute's

interpretation.

The Estate also notes that, in contrast to the final

version, a prior version of the legislation that failed to

pass the Senate two years before the PLCAA's passage

did not contain the term "solely" in the purposes

section.22 It couples this change with the statutory

interpretation maxim that the court is "obliged to give

effect, if possible, to every word Congress used."23 But

12 15 U.S.C. § 7901(b)(1).

13 State, Dep't of Commerce, Cmty. & Econ. Dev., Div. of Ins. v. Progressive Cas. Ins. Co., 165 P.3d 624, 629 (Alaska 2007)

(quoting Kodiak Island Borough v. Exxon Corp., 991 P.2d 757, 761 (Alaska 1999)).

14 Id. (quoting Kodiak Island Borough, 991 P.2d at 761).

15 Commercial Fisheries Entry Comm'n v. Apokedak, 680 P.2d 486, 488 n.3 (Alaska 1984) (quoting [**9] 2A C. SANDS,

STATUTES AND STATUTORYCONSTRUCTION § 47.04 (1973)); see also H.J. Inc. v. Nw. Bell Tel. Co., 492 U.S. 229, 245, 109 S. Ct. 2893,

106 L. Ed. 2d 195 (1989) (explaining that Congress's expressed purpose does not alter plain statutory language); Jogi v. Voges,

480 F.3d 822, 834 (7th Cir. 2007) (citing authority holding titles and preambles do not control over plain statutory language).

16 State, Commercial Fisheries Entry Comm'n v. Carlson, 270 P.3d 755, 762 (Alaska 2012) (quoting State, Dep't of

Commerce, Cmty. & Econ. Dev., Div. of Ins. v. Alyeska Pipeline Serv. Co., 262 P.3d 593, 597 (Alaska 2011)).

17 Id. (quotingGov't Emps. Ins. Co. v. Graham–Gonzalez, 107 P.3d 279, 284 (Alaska 2005)); see also United States v. Poliak,

823 F.2d 371, 372 (9th Cir. 1987) ("The plain meaning of the words used controls, absent a clearly expressed legislative intent

to the contrary.");Oels v.Anchorage Police Dep't Emps.Ass'n, 279 P.3d 589, 595 (Alaska 2012) ("We have held that 'the plainer

the language of the statute, the more convincing any contrary legislative history must be . . . to overcome the statute's plain

meaning.'" (quoting Peninsula Mktg. Ass'n v. State, 817 P.2d 917, 922 (Alaska 1991))).

18 151 Cong. Rec. S9099 (daily ed. July 27, 2005).

19 151 Cong. Rec. S9085 (daily ed. July 27, 2005).

20 Ileto v. Glock, Inc., 421 F. Supp. 2d 1274, 1294 & n.23 (C.D. Cal. 2006) (noting statements of Senators Reed, Hutchison,

and Craig).

21 Oels, 279 P.3d at 597 (citing Coughlin v. Gov't Emps. Ins. Co. (GEICO), 69 P.3d 986, 988 (Alaska 2003)).

22 Compare S. 1805, 108th Cong. § 2(b)(1) (2003), with 15 U.S.C. § 7901(b)(1).

23 Reiter v. Sonotone Corp., 442 U.S. 330, 339, 99 S. Ct. 2326, 60 L. Ed. 2d 931 (1979).
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as noted above, the Estate's construction seeks to

elevate the preamble over the substantive portion of the

statute, giving effect to one word in the preamble at the

expense of making the enumerated exceptions

meaningless.

The Estate also argues federal statutes do not preempt

state common law "unless that was the clear and

manifest purpose [**12] of Congress."24Coxe responds

that the Estate's argument relies on authorities

discussing implied preemption, not express preemption.

Coxe is correct: when a federal law contains an express

preemption clause, the court "focus[es] on the plain

wording of the clause, which necessarily contains the

best evidence of Congress'[s] preemptive intent."25The

PLCAA expressly preempts [*388] state common law

by requiring that state courts immediately dismiss

qualified civil liability actions.26

In light of the PLCAA's text and legislative history,

Congress's purpose and intent was to bar any qualified

civil liability action not fallingwithin a statutory exception.

Our conclusion is supported by other courts that have

held the PLCAA bars simple negligence claims.27 The

Estate attempts to distinguish Ileto v. Glock,28 the

authority the superior court relied on, arguing that the

plaintiffs in Ileto did not allege a statutory violation

[**13] and that the claim was against manufacturers

and distributors, not a dealer. These differences do not

change Ileto's holding that the PLCAA bars a simple

negligence claim.29

B. The PLCAA Is Constitutional.

"[A] party raising a constitutional challenge to a statute

bears the burden of demonstrating the constitutional

violation.Apresumption of constitutionality applies, and

doubts are resolved in favor of constitutionality."30

1. [**14] The doctrine of constitutional avoidance is

not applicable.

The Estate argues that the superior court erred by not

interpreting the PLCAA in a manner avoiding

constitutional questions arising from the elimination of

general negligence claims. Coxe responds that the

doctrine of constitutional avoidance applies only where

an ambiguous statute can be interpreted in a manner

either violating the constitution or not. Coxe argues the

PLCAA is not ambiguous and does not violate the

constitution. The United States echoes Coxe's position.

The doctrine of constitutional avoidance "is a tool for

choosing between competing plausible interpretations

of a statutory text."31 Under this tool, "as between two

possible interpretations of a statute, by one of which it

would be unconstitutional and by the other valid, [this

court's] plain duty is to adopt that which will save the

24 Medtronic, Inc. v. Lohr, 518 U.S. 470, 485, 116 S. Ct. 2240, 135 L. Ed. 2d 700 (1996) (quoting Rice v. Santa Fe Elevator

Corp., 331 U.S. 218, 230, 67 S. Ct. 1146, 91 L. Ed. 1447 (1947)).

25 Chamber of Commerce of U.S. v. Whiting, 131 S. Ct. 1968, 1977, 179 L. Ed. 2d 1031 (2011) (quoting CSX Transp., Inc. v.

Easterwood, 507 U.S. 658, 664, 113 S. Ct. 1732, 123 L. Ed. 2d 387 (1993)).

26 15 U.S.C. § 7902.

27 See Ileto v. Glock, 565 F.3d 1126, 1135-36 (9th Cir. 2009); Adames v. Sheahan, 233 Ill. 2d 276, 909 N.E.2d 742, 760-62,

330 Ill. Dec. 720 (Ill. 2009) (analyzing a failure to warn claim); see also Gilland v. Sportsmen's Outpost, Inc., 2011 Conn. Super.

LEXIS 1320, 2011 WL 2479693, at *16 (Conn. Super. May 26, 2011); cf. Ryan v. Hughes-Ortiz, 81 Mass. App. Ct. 90, 959

N.E.2d 1000, 1006-07 (Mass. App. 2012) (barring qualified civil liability action that does not fall under PLCAA enumerated

exceptions).

28 565 F.3d 1126.

29 Id. at 1135-36.

30 Harrod v. State, Dep't of Revenue, 255 P.3d 991, 1000-01 (Alaska 2011) (quoting State, Dep't of Revenue v. Andrade, 23

P.3d 58, 71 (Alaska 2001)); see also SeaRiver Maritime Fin. Holdings, Inc. v. Mineta, 309 F.3d 662, 669 (9th Cir. 2002)

("Statutes are presumed constitutional.") (citing Heller v. Doe, 509 U.S. 312, 320, 113 S. Ct. 2637, 125 L. Ed. 2d 257 (1993)).

31 Clark v. Martinez, 543U.S. 371, 381-82, 125 S. Ct. 716, 160 L. Ed. 2d 734 (2005) (citingRust v. Sullivan, 500U.S. 173, 191,

111 S. Ct. 1759, 114 L. Ed. 2d 233 (1991)); see also [**15] Bigley v. Alaska Psychiatric Inst., 208 P.3d 168, 184 (Alaska 2009)

(interpreting ambiguous statute to avoid constitutional problems).
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Act."32 But, as discussed above, the PLCAA is not

ambiguous. And, as discussed below, the PLCAA is not

unconstitutional. The superior court therefore did not err

with respect to the doctrine of constitutional avoidance.

2. The PLCAA does not infringe on Alaska's

sovereign right to allocate its lawmaking function

under the Tenth Amendment.

The Estate argues that the PLCAA violates Alaska's

sovereignty by "dictating to Alaska how it must conduct

its lawmaking functionwith respect to gun seller liability."

The Estate contends it is beyond Congress's power to

prohibit Alaska courts from imposing common law

negligence standards while simultaneously allowing

liability to be imposed if the legislature adopts statutory

standards.33Coxe and theUnited States counter [*389]

that the preemptive effect of the PLCAA is within

Congress's power and the PLCAA does not

commandeer state government.

Under the TenthAmendment "Congress cannot compel

[**16] the States to enact or enforce a federal regulatory

program."34 But "state courts cannot refuse to apply

federal law — a conclusion mandated by the terms of

the Supremacy Clause."35 And where Congressional

action does not commandeer states or state actors, the

Tenth Amendment reflects Congress's limitation to act

within its enumerated powers.36

The PLCAA does not compel Alaska's legislature to

enact any law, nor does it commandeer any branch of

Alaska's government. Although expressly preempting

conflicting state tort law, the PLCAA allows Alaska's

legislature to create liability for harms proximately

caused by knowing violations of statutes regulating

[**17] firearm sales and marketing.37 The Estate does

not challenge Congress's power to enact the PLCAA,

and because it is within Congress's enumerated powers

and does not commandeer state actors, the PLCAA

does not violate the protections of the Tenth

Amendment. We note that the Second Circuit Court of

Appeals and the Illinois Supreme Court have come to

the same conclusion and rejected Tenth Amendment

challenges to the PLCAA.38

3. ThePLCAAdoesnot violate separationof powers.

The Estate argues the PLCAA is unconstitutional under

the separation of powers principles announced inUnited

States v. Klein39 and Plaut v. Spendthrift Farm, Inc.40

because Congress directly instructed the courts to

dismiss all cases falling into a certain category. Coxe

and the United States respond that the PLCAA merely

preempts state law and creates a new legal standard.

The United States adds that Klein and Plaut apply only

if Congress attempts to decide a pending case's

outcome and that the Estate's wrongful death action

was filed three years after the [**18] PLCAA's passage.

The United States also argues that "separation of

powers principles constrain Congress's conduct only

with respect to Article III federal courts."

32 Rust, 500 U.S. at 190 (1991) (quoting Blodgett v. Holden, 275 U.S. 142, 148, 48 S. Ct. 105, 72 L. Ed. 206, 1928-1 C.B. 324

(1927)).

33 See 15 U.S.C. § 7902 (barring qualified civil liability actions in state courts); 15 U.S.C. § 7903(5)(A)(ii)-(iii) (creating

exceptions for negligence per se and knowing violations of state firearms statutes from the definition of qualified civil liability

actions).

34 Printz v. United States, 521 U.S. 898, 935, 117 S. Ct. 2365, 138 L. Ed. 2d 914 (1997); see also New York v. United States,

505 U.S. 144, 149, 112 S. Ct. 2408, 120 L. Ed. 2d 120 (1992).

35 Printz, 521 U.S. at 928 (citing Testa v. Katt, 330 U.S. 386, 67 S. Ct. 810, 91 L. Ed. 967 (1947)).

36 New York v. United States, 505 U.S. 144, 155-56, 112 S. Ct. 2408, 120 L. Ed. 2d 120 (1992) ("If a power is delegated to

Congress in the Constitution, the TenthAmendment expressly disclaims any reservation of that power to the States; if a power

is an attribute of state sovereignty reserved by the Tenth Amendment, it is necessarily a power the Constitution has not

conferred on Congress.").

37 15 U.S.C. § 7903(5)(A)(iii).

38 City of NewYork v. Beretta U.S.A. Corp., 524 F.3d 384, 397 (2d Cir. 2008); Adames v. Sheahan, 233 Ill. 2d 276, 909 N.E.2d

742, 764-65, 330 Ill. Dec. 720 (Ill. 2009).

39 80 U.S. 128, 20 L. Ed. 519, 7 Ct. Cl. 240 (1871).

40 514 U.S. 211, 115 S. Ct. 1447, 131 L. Ed. 2d 328 (1995).
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Klein's exact holding is somewhat confusing,41 but the

Estate is correct that Klein stands for the general

proposition that Congress cannot infringe on judicial

power.42 In Plaut the United States Supreme Court

clarified the limitation on Congress's ability to affect a

pending case:

Having achieved finality, however, a judicial decision

becomes the last word of the [*390] judicial

department with regard to a particular case or

controversy, and Congress may not declare by

retroactive legislation that the law applicable to that

very casewas something other thanwhat the courts

said it was.43

The Estate is essentially correct that these cases hold

that "Congress cannot direct the outcome of a pending

case without changing the substantive law underlying

the suit." But as theUnited States points out, the PLCAA

was passed in 2005 and the Estate did not file suit until

2008. The PLCAA created new substantive law

governing the Estate's claims and does not violate the

principles announced in Klein [**19] and Plaut.

Every other court to consider a separation of powers

challenge to the PLCAA has rejected it.44 The Second

Circuit Court of Appeals stated the PLCAA "permissibly

sets forth a new rule of law that is applicable both to

pending actions and to future actions."45 The Ninth

Circuit Court of Appeals stated "[t]he PLCAA applies

only to pending and future cases and does not purport

to undo final judgments of the judiciary."46 We agree,

and because [**20]we hold the PLCAAdoes not violate

separation of powers in this case, we do not consider

the United States's argument that separation of powers

principles do not apply to the relationship between

Congress and state courts.

4. The PLCAA does not violate federal due process

by denying the Estate's right to seek redress in the

courts.

The Estate argues that the PLCAA violates federal

rights of access to the courts by "wholly eliminating the

common law rights of Plaintiffs against particular

tortfeasors who have caused them harm, without

providing any alternate remedy." Coxe counters that the

PLCAA limits, but does not eliminate, common law

remedies. The United States does not directly address

the remedy elimination issue, instead framing the court

access issue as predicated on the existence of an

underlying cause of action. This raises [**21] two

questions: (1) does the PLCAA infringe on the

constitutional right of access to the courts; and (2) does

Congress have the power to eliminate a common law

right?

a. ThePLCAAdoesnot infringeon the constitutional

right of access to the courts.

The federal constitutional right of access to the courts is

a fundamental right47 of uncertain origin.48 But for a

potential plaintiff, the right to access requires an

41 See Gordon G. Young, Congressional Regulations of Federal Courts' Jurisdiction and Processes: United States v. Klein

Revisited, 1981 WIS. L. REV. 1189, 1195 (1981) ("The Klein opinion combines the clear with the delphic. Chief Justice Chase's

excessively broad and ambiguous statements for the majority provide the delphic elements in Klein. His statements have

permitted Klein to be viewed as nearly all things to all men.").

42 Klein, 80 U.S. at 146-47; see also ERWIN CHEMERINSKY, FEDERAL JURISDICTION 190 (5th ed. 2007) (noting that Klein "stands for

the much more limited principle that Congress cannot limit the Supreme Court's jurisdiction in a manner that violates other

constitutional provisions").

43 Plaut, 514 U.S. at 227 (emphasis omitted).

44 Ileto v. Glock, 565 F.3d 1126, 1139-40 (9th Cir. 2009); City of New York v. Beretta U.S.A. Corp., 524 F.3d 384, 395-96 (2d

Cir. 2008); Estate of Charlot v. Bushmaster Firearms, Inc., 628 F. Supp. 2d 174, 184 (D.D.C. 2009);Dist. of Columbia v. Beretta

U.S.A. Corp., 940 A.2d 163, 172-73 (D.C. 2008).

45 City of New York, 524 F.3d at 395.

46 Ileto, 565 F.3d at 1139.

47 Tennessee v. Lane, 541 U.S. 509, 533-34, 124 S. Ct. 1978, 158 L. Ed. 2d 820 (2004).

48 Christopher v. Harbury, 536 U.S. 403, 415 n.12, 122 S. Ct. 2179, 153 L. Ed. 2d 413 (2002) (citing cases describing different

constitutional provisions to which right has been tied).
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"underlying cause of action."49TheSecondCircuit Court

of Appeals has rejected an identical right to access

challenge to the PLCAA, stating: "The PLCAA

immunizes a specific type of defendant from a specific

type of suit. It does not impede, let alone entirely

foreclose, general use of the courts by would-be

plaintiffs . . . ."50

We agree with the Second Circuit Court of Appeals —

the PLCAA does not infringe on the Estate's right to

access the courts.

b. BecauseCongress has not completely eliminated

a common law remedy, we do not decide

[**22] whether doing so is within Congress's

powers.

The Estate first cites a dissenting opinion in Fein v.

Permanente Medical Group51 to [*391] support its

argument that Congress does not have the power to

eliminate common law rights. The precedential value of

a dissent from a dismissal of certiorari aside, the Fein

dissent simply noted the issue was undecided.52 The

Estate next cites Marbury v. Madison,53 Poindexter v.

Greenhow,54 and Truax v. Corrigan55 in support of its

position. But to the extent these cases have not been

overruled in relevant part or the statements relied upon

are not dicta, they are distinguishable: each discusses

the elimination of a previously vested property right. As

theUnitedStatesSupremeCourt has stated: "[A] person

has no property, no vested interest, in any rule of the

common law."56

Other courts considering similar PLCAA challenges

have rejected them.57TheNinthCircuit Court ofAppeals

noted the absence of case law holding that the

elimination of common law remedies is a due process

violation and explained that [**24] the PLCAA only

limited, not eliminated, common law remedies.58 The

District of Columbia Court of Appeals held that because

"Congress did not deprive injured persons of all potential

remedies against manufacturers or sellers of firearms

that discharge causing them injuries," it did not need to

consider a claim that Congress could not eliminate a

cause of action.59

We follow these courts' reasoning and reject theEstate's

PLCAA challenge on these grounds.

49 Id. at 415.

50 City of New York, 524 F.3d at 398.

51 474 U.S. 892, 106 S. Ct. 214, 88 L. Ed. 2d 215 (1985) (White, J., dissenting from dismissal of certiorari).

52 Id. at 894-95. Justice White stated:

Whether due process requires a legislatively enacted compensation scheme to be a quid pro quo for the

common-law or state-law remedy it replaces, and if so, how adequate it must be, thus appears to be an issue

unresolved by this Court, and one which is dividing the appellate [**23] and highest courts of several States.

53 5 U.S. (1 Cranch) 137, 163, 2 L. Ed. 60 (1803) ("[I]t is a general and indisputable rule, that where there is a legal right, there

is also a legal remedy by suit or action at law, whenever that right is invaded." (quoting 3WILLIAM BLACKSTONE, COMMENTARIES *23)).

54 114 U.S. 270, 303, 5 S. Ct. 903, 29 L. Ed. 185 (1885) ("No one would contend that a law of a state, forbidding all redress

by actions at law for injuries to property, would be upheld in the courts of the United States, for that would be to deprive one of

his property without due process of law.").

55 257U.S. 312, 330, 42 S. Ct. 124, 66 L. Ed. 254 (1921) ("[A] statute whereby serious losses inflicted by such unlawful means

are in effect made remediless, is, we think, to disregard fundamental rights of liberty and property and to deprive the person

suffering the loss of due process of law.").

56 Duke Power Co. v. Carolina Envtl. Study Grp., Inc., 438 U.S. 59, 88 n.32, 98 S. Ct. 2620, 57 L. Ed. 2d 595 (1978) (quoting

Second Emp'rs Liab. Cases, 223 U.S. 1, 50, 32 S. Ct. 169, 56 L. Ed. 327 (1912)).

57 Ileto. v. Glock, 565 F.3d 1126, 1143-44 (9th Cir. 2009); Dist. of Columbia v. Beretta U.S.A. Corp., 940 A.2d 163, 177 n.8

(D.C. 2008).

58 Ileto, 565 F.3d at 1143-44.

59 Dist. of Columbia, 940 A.2d at 177 n.8.
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5. The PLCAA does not violate equal protection.

The Estate argues the PLCAA violates the Fifth

Amendment's guarantee of equal protection under the

law. It argues the PLCAA should be subject to strict

scrutiny review because it violates the fundamental

right of access to the courts. In the alternative, the

Estate argues the PLCAA cannot withstand even

rational basis review. It argues the PLCAAis not rational

because it "irrationally shields from liability negligent

gun sellers who Congress intended not to shield" and

violates equal protection [**25] by treating potential

plaintiffs differently depending on applicable state law.

Coxe argues rational basis review is the correct

standard, plaintiffs in different states are not similarly

situated, and the PLCAA passes rational basis review.

The United States also argues for the application of

rational basis review and that the PLCAA passes such

review.

a. Rational basis review applies to the Estate's

challenge.

Because this case involves application of the equal

protection clause of the Fifth Amendment to the United

States Constitution, we are bound to use the federal

[*392] tiered approach rather than our sliding scale

approach.60 Under the federal approach, "[u]nless a

classification trammels fundamental personal rights or

is drawn upon inherently suspect distinctions such as

race, religion, or alienage," the law is presumed valid

and must only be "rationally related to a legitimate state

interest."61 Courts considering identical challenges to

the PLCAA have applied rational basis review.62 We

agree with these courts — because the PLCAA does

not implicate a fundamental right or a suspect class,

rational basis review applies to the Estate's equal

protection challenge.

b. The PLCAA passes rational basis review.

"The first step in equal protection analysis is to identify

the . . . classification of groups."63Wemust then identify

and compare similarly situated groups.64 The "similarly

situated" analysis references the subject of the law and

any difference must pre-exist the statutory

classifications.65 The Estate argues the PLCAA

classifies potential plaintiffs by reference to the laws of

individual states, and treats similarly situated potential

plaintiffs differently based on different state law. Coxe

and the United States argue that potential plaintiffs in

different states are not similarly situated. Because we

conclude below that the PLCAA passes rational basis

review, we assume without deciding that it treats

similarly situated groups differently.

The equal protection clause "is not a license for courts

to judge the wisdom, fairness, or logic of legislative

choices."66 Under rational basis review a statute must

be upheld "if there is any reasonably conceivable state

of facts that could provide a rational basis for the

classification."67 "[B]arring irrational or arbitrary conduct,

Congress can adjust the incidents of our economic lives

as it sees fit. Indeed, the Supreme Court has not

blanched when settled economic expectations were

upset, as long as the legislature was pursuing a rational

policy."68 Here, Congress found certain types of tort

suits threatened constitutional rights, destabilized

industry, and burdened interstate commerce.69

60 See State v. Erickson, 574 P.2d 1, 11-12 (Alaska 1978) [**26] (adopting Alaska's sliding scale test for equal protection

while noting being bound by United States Supreme Court precedent for federal constitutional questions).

61 City of New Orleans v. Dukes, 427 U.S. 297, 303, 96 S. Ct. 2513, 49 L. Ed. 2d 511 (1976).

62 Ileto, 565 F.3d at 1140-41; City of New York v. Beretta U.S.A. Corp., 401 F. Supp. 2d 244, 294-95 (E.D.N.Y. 2005).

63 Freeman v. City of Santa Ana, 68 F.3d 1180, 1187 (9th Cir. 1995) [**27] (quoting Country Classic Dairies, Inc. v. State of

Mont., Dep't of Commerce Milk Control Bureau, 847 F.2d 593, 596 (9th Cir.1988)).

64 Id.

65 Williams v. Vermont, 472 U.S. 14, 27, 105 S. Ct. 2465, 86 L. Ed. 2d 11 (1985).

66 F.C.C. v. Beach Cmmc'ns, Inc., 508 U.S. 307, 313, 113 S. Ct. 2096, 124 L. Ed. 2d 211 (1993).

67 Id.

68 Ileto v. Glock, 565 F.3d 1126, 1140 (9th Cir. 2009) (quoting Lyon v. Agusta S.P.A., 252 F.3d 1078, 1086 (9th Cir. 2001)).

69 15 U.S.C. § 7901(a)(6)-(7).
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Protecting constitutional rights and interstate commerce

is a legitimate purpose and barring certain types of tort

suits while allowing others is a rational way to pursue

this legitimate purpose. Other courts have rejected

equal protection challenges to the PLCAA,70 and again,

we agree — the PLCAA does not violate [**28] the

Estate's equal protection right.

C. We Remand For The Superior Court's Further

ReviewOf TheEvidenceThat ShouldBeConsidered

For TheSummary JudgmentMotionOnTheEstate's

Claims Under PLCAA Exceptions.

1. Overview

TheEstate asserted claims based on knowing violations

of laws related to the sales of firearms, negligence per

se, and negligent [*393] entrustment, and argues that a

genuine dispute of material fact precluded summary

judgment dismissing these claims. Coxe responds that

there is no dispute of material fact, only "unsupported

assumptions and speculation." This dispute is whether

on the facts of this case a reasonable inference can be

drawn that Coxe voluntarily transferred or illegally sold

Coday the rifle, or whether the only reasonable inference

to be drawn is that Coday stole the rifle from Coxe.

2. Theft of a firearm does not support liability under

[**29] claims excepted from the PLCAA.

a. Knowing violation of firearms laws and

negligence per se

The PLCAA allows an action against a firearms dealer

who "knowingly violated a State or Federal statute

applicable to the sale or marketing of the product, and

the violation was a proximate cause of the harm for

which relief is sought."71ThePLCAAalso allows actions

for negligence per se.72Because theEstate only alleged

violations of statutes addressing the sale andmarketing

of firearms, the two are interchangeable in this context

and we discuss them together.

The Estate asserts a jury could find Coxe knowingly

violated firearms laws even if Coday stole the rifle. It

asserts violations of laws requiring a background

check,73 completion of a transaction record form,74

precluding transfers if there is reasonable cause to

believe the transferee cannot legally possess a

firearm,75 and prohibiting aiding and abetting unlawful

possession.76 Because these laws apply to "transfers"

or "disposals" of firearms in addition to sales,77 the

Estate argues they apply to thefts, citing United States

v. Monteleone78 for the proposition that a transfer

[**30] or disposal of a firearm "occurs when a person

'comes into possession, control, or power of disposal of

a firearm.'"79 Coxe responds that the statutory

requirements apply only to intentional transfers.

A firearms dealer must initiate a background check prior

to the transfer of a firearm.80A knowing violation of this

70 Ileto, 565 F.3d at 1140-41; City of New York v. Beretta U.S.A. Corp., 401 F. Supp. 2d 244, 294-95 (E.D.N.Y. 2005).

71 15 U.S.C. § 7903(5)(A)(iii).

72 15 U.S.C. § 7903(5)(A)(ii).

73 18 U.S.C. § 922(t) (2006).

74 18 U.S.C. § 922(m); 27 C.F.R. § 478.124.

75 18 U.S.C. § 922(d).

76 18 U.S.C § 2(a); 18 U.S.C. § 922(g).

77 18 U.S.C. § 922(t) (requiring that licensed dealers conduct background checks before transferring firearms); 27 C.F.R. §

478.124 (requiring a firearm transaction record, Form 4473, before a licensed dealer disposes of a firearm); 18 U.S.C. § 922(d)

(barring sales and disposals of firearms when there is reasonable cause to believe the transferee cannot legally receive the

firearm).

78 77 F.3d 1086 (8th Cir. 1996).

79 Id. at 1092 (quoting Huddleston v. United States, 415 U.S. 814, 823, 94 S. Ct. 1262, 39 L. Ed. 2d 782 (1974)). The Estate

argues Coxe "violated his duty to take affirmative steps to keep guns out of the hands of criminals." But no statutes require such

measures.

80 18 U.S.C. § 922(t).
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requirement is a crime.81 Likewise, a knowing violation

of the transaction record requirement is a crime.82

[**31] And a knowing violation of the prohibition on

transferring a firearm to a prohibited person is a crime.83

Because each statutory violation requires a knowing

state of mind, we do not agree that a dealer faces

criminal liability under these statutes when a firearm is

stolen.

The Estate's reliance on Monteleone is misplaced. In

that case the Eigth Circuit Court of Appeals explained

that "dispose" means to transfer a firearm so the

transferee [*394] acquires possession, and explained

that Monteleone disposed a firearm when he gave it to

his half-brother.84 Unlike [**32] the case before us,

there was no dispute in Monteleone whether the

transferor knew that the transferee would possess the

firearm.85 Coxe, however, asserts that the firearm was

stolen and he did not know that Coday would acquire it.

We agree with the superior court that the Estate's

"argument requires the conclusion that a gun shop is

required to perform a background check [and] complete

a federal firearms form before having a gun stolen." The

more logical conclusion is that a firearm theft precludes

a dealer's liability under the PLCAA's knowing violation

of statute and negligence per se exceptions. For this

same reason, the Estate's arguments regarding aiding

and abetting an unlawful disposal are also unavailing—

for aiding and abetting to apply, a defendant must

"participate in [the criminal act] as in something that he

wishes to bring about, that he seek by his action to

make it succeed."86 A theft precludes aiding and

abetting.

TheEstate's knowing violation and negligence [**33] per

se claims cannot survive under Coxe's version of the

events — the firearm's theft. But if there is a factual

dispute whether Coday stole the rifle or whether Coxe

sold the rifle or otherwise knowingly transferred it to

Coday, summary judgment was not appropriate on

these claims.

b. Negligent entrustment

The Estate argues the negligent entrustment exception

could apply because a jury could find Coxe voluntarily

transferred the rifle toCoday through a sham transaction

and because, even under Coxe's version of events, he

supplied Coday the rifle. Coxe responds that only

conjecture supports the voluntary transfer assertion,

and negligent entrustment requires a knowing or

voluntary transfer of the item.

The PLCAA exempts negligent entrustment actions

from the qualified civil liability action definition.87 The

PLCAA defines negligent entrustment as:

the supplying of a qualified product by a seller for

use by another person when the seller knows, or

reasonably should know, the person to whom the

product is supplied is likely to, and does, use the

product in a manner involving unreasonable risk of

physical injury to the person or others.88

The [**34]PLCAAdefinition is substantially the same as

the Restatement version Alaska follows.89 Coxe

concedes the Restatement does not use the word

"knowingly," but argues the Restatement commentary

81 18 U.S.C. § 924(a)(5) ("Whoever knowingly violates subsection (s) or (t) of section 922 shall be fined under this title,

imprisoned for not more than 1 year, or both.").

82 18 U.S.C. § 922(m) ("It shall be unlawful for any licensed . . . dealer . . . knowingly to make any false entry in, to fail to make

appropriate entry in, or to fail to properly maintain, any record . . . required . . . pursuant to section 923 of this chapter . . . .").

83 18 U.S.C. § 924(a)(2) ("Whoever knowingly violates subsection . . . (d) . . . of section 922 shall be fined as provided in this

title, imprisoned not more than 10 years, or both.").

84 United States v. Monteleone, 77 F.3d 1086, 1088, 1092 (8th Cir. 1996).

85 Id. at 1088-89.

86 Nye & Nissen v. United States, 336 U.S. 613, 619, 69 S. Ct. 766, 93 L. Ed. 919 (1949) (quoting United States v. Peoni, 100

F.2d 401, 402 (2d Cir. 1938)).

87 15 U.S.C. § 7903(5)(A)(ii).

88 15 U.S.C. § 7903(5)(B).

89 See Nelson v. Progressive Cas. Ins. Co., 162 P.3d 1228, 1232 (Alaska 2007) ("Alaska recognizes the common law tort of

negligent entrustment and follows the definition in the Restatement (Second) of Torts § 390 (1965) . . . .").
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and illustrations show knowing transfer of an item. In

contrast, the Estate relies on a dictionary definition of

"supply" as "to provide for" and "to make available for

use."

Negligent entrustment requires "the act of

entrustment."90 The Second Restatement of Torts §

308 provides:

It is negligence to permit a third person to use a

thing or to engage in an activity which is under the

control of the actor, if the actor knows or should

know that such person intends or is likely to use the

thing or to conduct himself in the activity in such a

manner as to create an unreasonable risk of harm

to others.91

By using the term "permit," the Restatement does not

encompass thefts of a chattel, especially where the

person with control over the chattel is not on notice that

the chattel [**35] will be used "in a manner involving

unreasonable [*395] risk of physical harm to . . .

others."92 The Virginia Supreme Court has held that

negligent entrustment does not apply to unauthorized

use of a firearm where "[t]here was no evidence that

[the defendant] ever either permitted [the third party] to

use the rifle or prohibited him from doing so."93

TheEstate's negligent entrustment claim cannot survive

under Coxe's version of the events — a firearm's theft.

But if there are factual disputes whether Coday stole the

rifle, or whether Coxe (1) sold or otherwise knowingly

transferred the rifle to Coday and (2) knew or should

have knownCoday intended or was likely to use the rifle

in a manner to create an unreasonable risk of harm to

others, summary judgment was not appropriate on this

claim.

3. Was summary judgment warranted?

On a motion for summary judgment, the moving party

bears the initial [**36] burden of proving the absence of

any dispute of material fact and "its entitlement to

judgment as a matter of law."94 Once the moving party

meets its initial burden, "the burden shifts to the

non-moving party to produce 'admissible evidence

reasonably tending to dispute or contradict themovant's

evidence.'"95 In meeting their respective burdens, the

parties may use pleadings, affidavits, and any other

material that is admissible in evidence.96 In evaluating a

motion for summary judgment, the court must draw all

reasonable inferences in favor of the non-moving

party.97 "To create a genuine issue of material fact there

must be more than a scintilla of contrary evidence."98

The Estate offered two expert affidavits to oppose

summary judgment. One expert concluded Coxe

"elected to violate the intent, letter and spirit of the law,"

based on the lack of security measures at Rayco and

90 Id.

91 RESTATEMENT (SECOND) OF TORTS § 308 (1965) (emphasis added).

92 Id. § 390; see also id. § 390 cmt. b ("The rule stated in this Section is a special application of the rule stated in § 308 . . .

.").

93 Kingrey v. Hill, 245 Va. 76, 425 S.E.2d 798, 799, 9 Va. Law Rep. 755 (Va. 1993); see also 37 AM. JUR. PROOF OF FACTS 3D 1,

§ 19 (1996).

94 Egner v. Talbot's, Inc., 214 P.3d 272, 278 (Alaska 2009) (quoting Alakayak v. British Columbia Packers, Ltd., 48 P.3d 432,

447-48 (Alaska 2002)).

95 Cikan v. ARCO Alaska, Inc., 125 P.3d 335, 339 (Alaska 2005) (quoting Philbin v. Matanuska–Susitna Borough, 991 P.2d

1263, 1265-66 (Alaska 1999)).

96 Okpik v. City of Barrow, 230 P.3d 672, 677 (Alaska 2010) (citingWitt v. State, Dep't of Corr., 75 P.3d 1030, 1034 (Alaska

2003) and Charles v. Interior Reg'l Hous. Auth., 55 P.3d 57, 59 (Alaska 2002)).

97 Id. (citingWitt, 75 P.3d at 1033).

98 Cikan, 125 P.3d at 339 [**37] (quoting Martech Constr. Co. v. Ogden Envtl. Servs., Inc., 852 P.2d 1146, 1149 n.7 (Alaska

1993)).
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missing firearms discovered in a 2008 audit.99 In his

reply, Coxe failed to raise any evidentiary objections to

the Estate's expert witness affidavits. Coxe argued that

the evidence the Estate relied on gave rise only to

speculation and conjecture that he had some active

complicity in Coday's taking possession of the rifle.

At oral argument the superior court questioned Coxe's

attorney about the inferences that might be drawn from

the expert witness affidavits. Coxe for the first time

suggested an evidentiary problem with the affidavits: "I

don't think you can use other bad acts [**38] to infer that

somebody acted in an improper or bad fashion on the

day in question. I think that's inadmissible evidence."100

The Estate's attorney did not address the evidentiary

issue during his argument.

[*396] The superior court's summary judgment order

mentions the expert opinions only once, immediately

before dividing the Estate's evidence into categories.

One category was "evidence that Coxe allegedly

violated federal [firearms] laws or otherwise failed to

properly secure [firearms] in his business on other

occasions."

The superior court expressly excluded evidence of other

bad acts from its consideration on the summary

judgment motion:

Evidence of other alleged crimes, wrongs, or acts

on other occasions may be offered to show

negligence on the part of Coxe. [**39] But even if

there was evidence that Coxe had conducted sham

transactions such as the one plaintiffs claim he

conducted on this occasion, such evidence cannot

show that Coxe had a propensity to act in that way,

in order to raise an inference that he acted in

conformity with that propensity on this occasion. In

other words, evidence of Coxe's conduct on other

occasions could show negligence, but such

evidence cannot show entrustment. (Emphasis in

original.) (Citation omitted.)

In this case the determination of whether an issue of

fact bars summary judgment is very close. But in

response to a question from the superior court at oral

argument Coxe raised a new issue — to which the

Estate did not respond — and the superior court then

relied on that new argument in its final decision. We are

concerned the Estate may not have had an appropriate

opportunity to present arguments relating to: (1) why

the superior court's evidentiary ruling on the expert

witness affidavits might have been erroneous; (2)

whether the second part of Alaska Evidence Rule

404(b)(1) might allow the evidence for some

purposes;101 or (3) whether the evidence might have

been admissible under another rule.102

Accordingly we vacate the entry of summary judgment

and remand for further consideration of this evidentiary

issue so critical to the summary judgment analysis.

V. CONCLUSION

WeAFFIRM the superior court's rulings on the PLCAA's

construction and constitutionality. We REMAND the

remainder of the superior court's decision on summary

judgment for further consideration.

99 Coxe admitted a 2008 audit revealed approximately 200 missing firearms over a 10 to 12 year span. Other testimony

reflected most of the firearms were later located. The majority of the "missing" firearms apparently were the result of simple

clerical errors, where the firearm's disposition went unrecorded.

100 See Alaska Evidence Rule 404(b)(1):

Evidence of other crimes, wrongs, or acts is not admissible if the sole purpose for offering the evidence is to prove

the character of a person in order to show that the person acted in conformity therewith. It is, however, admissible

for other purposes, including, but not limited to, proof of motive, opportunity, intent, preparation, plan, knowledge,

identity, or absence of mistake or accident.

101 See id.

102 On [**40] appeal the Estate offers an alternative basis for admission — Rule 406 (habit). Rule 406 requires "more than

mere 'tendency' to act in a given manner, but rather, conduct that is 'semi-automatic' in nature." Mueller v. Buscemi, 230 P.3d

1153, 1157 n.11 (Alaska 2010) (quoting Simplex, Inc. v. Diversified Energy Sys., Inc., 847 F.2d 1290, 1293 (7th Cir. 1988)).

Coxe's previously missing firearms would not seem to rise to the level of habit, but we leave it to the superior court to consider

first.
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Case Summary

Overview

A decedent's estate administrator and others filed suit

against a firearms dealer and an employee (FD/E),

arising from the removal of a firearm and ammunition

from the dealer, which was later used to kill the

decedent. The FD/E sought dismissal under the

Protection of Lawful Commerce in Arms Act, 15

U.S.C.S. § 7901 et seq.The court found that 18U.S.C.S.

§ 922(b)(2) and Conn. Gen. Stat. §§ 29-31, 29-33,

29-361 did not serve as predicate exceptions to theAct.

All other claims were within the purview of the Act, and

constitutional claims against the Act failed.

Outcome

Motion to dismiss granted; judgment entered for the

FD/E.

Judges: [*1] ROBERT B. SHAPIRO, JUDGE OF THE

SUPERIOR COURT.

Opinion by: Robert B. Shapiro

Opinion

MEMORANDUM OF DECISION ON MOTION TO

DISMISS AND/OR STRIKE (#118)

On March 7, 2011, the court heard oral argument

concerning the defendants Sportsmen's Outpost, Inc.'s

(Sportsmen's Outpost) and Michael Cortigliano, Jr.'s

(Cortigliano) (collectively, defendants)motion to dismiss

and/or strike the plaintiffs' second amended complaint

(#114) (complaint). After considering the parties' written

submissions and oral arguments, the court issues this

memorandum of decision.

I

Background

As discussed below, in the complaint, the plaintiffs

allege that, on August 23, 2007, Scott Magnano

assaulted and abducted Jennifer Magnano and then

shot and killed her with a Glock 21 handgun (Glock) and

ammunition. The plaintiffs allege that the Glock and

ammunition had been removed from Sportsmen's

Outpost, a federally licensed firearms dealer, located in

Wolcott, Connecticut, more than five weeks earlier, on

July 15, 2007. See complaint, ¶¶21-22.

The plaintiffs in this matter are Richard Gilland, Jr., as

administrator of the estate of Jennifer Magnano; Steven

R. Dembo, as guardian for David Magnano and Emily

Magnano (n/k/a Emily Thibeault), the [*2]minor children

of Jennifer Magnano; and Jessica Rosenbeck, the adult

child of Jennifer Magnano. The defendants are

Sportsmen's Outpost and Cortigliano.

In the complaint, the plaintiffs base their claims against

Sportsmen's Outpost and Cortigliano, respectively, on

negligence (Counts One and Two); wrongful death

(Counts Three and Four); negligence, seeking to
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recover for pain, suffering and emotional distress

suffered by Jennifer Magnano in the interval between

being attacked and her death (Counts Five and Six);

negligent infliction of emotional distress (Counts Seven

and Eight); bystander emotional distress (Counts Nine

and Ten); and negligent and reckless entrustment

(alleged against Sportsmen's Outpost only in Count

Eleven).All of these counts stem from the same nucleus

of alleged facts.

The plaintiffs allege that Sportsmen's Outpost was and

is engaged in the business of selling firearms to the

public and that it, "and its agents and employees were

subject to the various state and federal laws regulating

all aspects of the firearms industry, including, but not

limited to the Federal Gun Control Act." See complaint,

¶¶7, 9.

The plaintiffs allege that Scott Magnano first went to

Sportsmen's [*3] Outpost on July 13, 2007, and that,

"[d]uring the ensuing police investigation into the theft,"

see complaint, paragraph 19, Cortigliano identified him

as a "suspicious customer" who came to the store that

day. See complaint, ¶¶16-19.

They further allege that an individual, later identified as

Scott Magnano, entered Sportsmen's Outpost two days

later, on July 15, 2007, and was provided multiple

handguns, including the Glock, and corresponding

ammunition, by William Christman (Christman), an

employee. See complaint, ¶¶12, 19. They allege that

"Christman failed to request from the individual personal

identification or a state issued firearms permit." See

complaint, ¶13.

In paragraph 14, the plaintiffs allege that "Christman left

the individual, who was the only customer in the store,

unattended and alonewith the firearms and ammunition.

As a result, this individual removed from Sportsmen's

Outpost the unattended and unsecured Glock 21

handgun and a corresponding 14 bullet magazine."

In paragraph 15, they allege that, immediately thereafter,

Christman informed Cortigliano that the Glock and

ammunition had been stolen, and, despite this

knowledge, the defendants failed to notify police about

[*4] the theft for approximately three days. They further

allege that, at the time he went to Sportsmen's Outpost,

Scott Magnano was the subject of a Connecticut

restraining or protective order and a foreign order of

protection. See complaint, ¶20.

In paragraph 21, the plaintiffs allege that Scott Magnano

came to Jennifer Magnano's home onAugust 23, 2007,

struck her on the head with the Glock, and then

abducted her at gunpoint in front of her children, David

Magnano and Emily Thibeault. The plaintiffs allege also

that Scott Magnano shot and killed Jennifer Magnano

on the same day, with the Glock and ammunition which

had been removed from Sportsmen's Outpost on July

15, 2007. See complaint, ¶22. The plaintiffs also allege

that, as a result of the defendants' conduct, Jennifer

Magnano died and her children suffered severe

emotional distress.

Additional references to the plaintiffs' allegations are

set forth below.

In support of their motion to dismiss, the defendants

assert that this action is barred by the federal Protection

of Lawful Commerce in Arms Act, 15 U.S.C. §7901 et

seq. (PLCAA), [*5] and dismissal is required. In addition,

they claim that certain counts should be stricken as

legally insufficient.

In response, the plaintiffs assert that the PLCAA does

not bar their case, as it falls within more than one

exception under the PLCAA, and is not a "qualified civil

liability action" that is subject to dismissal. See 15

U.S.C. §7903(5)(A). They also contend that, even if this

is a qualified action barred by the PLCAA, the PLCAA is

unconstitutional as applied to this case. They also argue,

in opposition to the defendants' other legal challenges,

that they properly have pleaded their causes of action.

After the plaintiffs challenged the constitutionality of the

PLCAA, the court granted theUnitedStates ofAmerica's

(Government) motion to intervene, concerning the

constitutionality of the PLCAA.

II

Standard Of Review

"[The motion to dismiss] shall always be filed with a

supportingmemorandumof law, andwhere appropriate,

with supporting affidavits as to facts not apparent on the

record." See Practice Book §10-31(a).

"Whenever the absence of jurisdiction is brought to the

notice of the court or tribunal, cognizance of it must be

taken and the matter passed upon before it can move

[*6] one further step in the cause; as any movement is

necessarily the exercise of jurisdiction." (Internal

quotation marks omitted.) Statewide Grievance Com-

mittee v. Rozbicki, 211 Conn. 232, 245, 558 A.2d 986
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(1989). The Supreme Court has termed this

"fundamental principle" the "'jurisdiction first' rule. Once

the question of lack of jurisdiction of a court is raised, [it]

must be disposed of no matter in what form it is

presented . . . The court must fully resolve it before

proceeding further with the case." (Internal quotation

marks omitted.) St. Paul Travelers Companies, Inc. v.

Kuehl, 299 Conn. 800, 816, 12 A.3d 852 (2011).

"[T]rial courts addressing motions to dismiss for lack of

subject matter jurisdiction . . . may encounter different

situations, depending on the status of the record in the

case . . . [L]ack of subject matter jurisdiction may be

found in any one of three instances: (1) the complaint

alone; (2) the complaint supplemented by undisputed

facts evidenced in the record; or (3) the complaint

supplemented by undisputed facts plus the court's

resolution of disputed facts . . . Different rules and

procedures will apply, depending on the state of the

record at the time the [*7] motion is filed.

'When a trial court decides a jurisdictional question

raised by a pretrial motion to dismiss on the basis of the

complaint alone, it must consider the allegations of the

complaint in their most favorable light . . . In this regard,

a court must take the facts to be those alleged in the

complaint, including those facts necessarily implied from

the allegations, construing them in a manner most

favorable to the pleader . . . In contrast, if the complaint

is supplemented by undisputed facts established by

affidavits submitted in support of the motion to dismiss .

. . the trial court, in determining the jurisdictional issue,

may consider these supplementary undisputed facts

and need not conclusively presume the validity of the

allegations of the complaint . . . Rather, those allegations

are tempered by the light shed on them by the

[supplementary undisputed facts] . . . If affidavits and/or

other evidence submitted in support of a defendant's

motion to dismiss conclusively establish that jurisdiction

is lacking, and the plaintiff fails to undermine this

conclusion with counter affidavits . . . or other evidence,

the trial court may dismiss the action without further

proceedings [*8] . . . If, however, the defendant submits

either no proof to rebut the plaintiff's jurisdictional

allegations . . . or only evidence that fails to call those

allegations into question . . . the plaintiff need not supply

counter affidavits or other evidence to support the

complaint, but may rest on the jurisdictional allegations

therein . . . Finally, where a jurisdictional determination

is dependent on the resolution of a critical factual

dispute, it cannot be decided on a motion to dismiss in

the absence of an evidentiary hearing to establish

jurisdictional facts." (Citations omitted; emphasis in

original; internal quotation marks omitted.) Columbia

Air Services, Inc. v. Dept. of Transportation, 293 Conn.

342, 347-48, 977 A.2d 636 (2009).

Here, no affidavits were presented. There are no

disputed facts. "[T]he motion to dismiss . . . admits all

facts which arewell pleaded, invokes the existing record

and must be decided upon that alone." (Internal

quotation marks omitted.) Gold v. Rowland, 296 Conn.

186, 201, 994 A.2d 106 (2010). No evidentiary hearing

need be held on a motion to dismiss where there is no

genuine issue as to a material fact. See Standard

Tallow Corp. v. Jowdy, 190 Conn. 48, 56, 459 A.2d 503

(1983). [*9] As discussed below, the court decides the

motion on the basis of the allegations in the complaint.

III

Discussion

A

Claims Against Sportsmen's Outpost

1. Predicate Exception To The PLCAA

As stated above, the defendants' motion to dismiss is

premised on the federal Protection of Lawful Commerce

in Arms Act, 15 U.S.C. §§7901-03 ("PLCAA"), which

prohibits bringing, in any federal or state court, certain

civil actions against manufacturers or sellers of firearms

distributed in interstate or foreign commerce.

In response, the plaintiffs assert that their claims come

within the exceptions to the PLCAA or that it does not

apply to the facts alleged. In the alternative, they

challenge the constitutionality of the PLCAA.

The "court has a basic judicial duty to avoid deciding a

constitutional issue if a nonconstitutional ground exists

that will dispose of the case." (Internal quotation marks

omitted.) Luurtsema v. Commissioner of Correction,

299 Conn. 740, 752, 12 A.3d 817 (2011). Accordingly,

the court first considers the applicability of the PLCAA

and exceptions thereto.

The PLCAAprohibits the commencement of a "qualified

civil liability action" in any state or federal court. See 15

U.S.C. §7902(a). [*10] Where the PLCAA bars the

action, dismissal is required. See City of New York v.

Beretta U.S.A. Corp., 524 F.3d 384, 395, 404 (2d Cir.
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2008), cert. denied, 129 S.Ct. 1579, 173 L.Ed.2d 675

(2009). 1

A "qualified civil liability action" is defined as "a civil

action . . . brought by any person against amanufacturer

or seller of a [firearm or ammunition that has been

shipped or transported in interstate or foreign

commerce] . . . for damages, . . . or other relief resulting

from the criminal or unlawful misuse of [the firearm] by

the person or a third party . . ." See 15 U.S.C.

§7903(5)(A). A "seller" includes licensed dealers and

importers and persons engaged in the business of

selling ammunition. See 15 U.S.C. §7903(6).

"Congress enacted the PLCAAin response to '[l]awsuits

. . . commenced against manufacturers, distributors,

dealers, and importers of firearms that operate as

designed and intended, which seek money damages

and other relief for the harm caused by the misuse of

firearms by third parties, including criminals.' [15

U.S.C.] §7901(a)(3). Congress found that

manufacturers and sellers of firearms 'are not, and

should not, be liable for the harm caused by those who

criminally or [*11] unlawfully misuse firearm products or

ammunition products that function as designed and

intended.' [15 U.S.C.] §7901(a)(5). Congress found

egregious '[t]he possibility of imposing liability on an

entire industry for harm that is solely caused by others.'

[15 U.S.C.] §7901(a)(6). Indeed, the PLCAA's stated

primary purpose is

[t]o prohibit causes of action againstmanufacturers,

distributors, dealers, and importers of firearms or

ammunition products, and their trade associations,

for the harm solely caused by the criminal or

unlawful misuse of firearm products or ammunition

products by others when the product functioned as

designed and intended.

[15 U.S.C.] §7901(b)(1).

"The PLCAAprovides for six exceptions to the definition

of a 'qualified civil liability action.' See [15 U.S.C.]

§7903(5)(A)(i)-(vi). Most relevant to this case, a qualified

civil liability action 'shall not include . . . an action in

which a manufacturer or seller of a qualified product

knowingly violated a State or Federal statute applicable

to the sale or marketing of the product, and the violation

was a proximate cause of the harm for which relief is

sought.' [15 U.S.C.] §7903(5)(A)(iii). This is known as

the 'predicate [*12] exception.'" (Emphasis added.)

Estate of Charlot v. Bushmaster Firearms, Inc., 628

F.Sup.2d 174, 180 (D.D.C. 2009). 2

"The predicate exception was meant to apply only to

statutes that actually regulate the firearms industry . . ."

City of New York v. Beretta U.S.A. Corp., supra, 524

F.3d 404. "[S]tatutory exceptions are to be construed

narrowly in order to preserve the primary operation of

the [general rule]." (Internal quotation marks omitted.)

Id., 403.

The court addresses below the statutory violationswhich

the plaintiffs allege in their complaint are applicable

here. 3

(a)

18 U.S.C. §922(b)(2) and General Statutes §§29-31,

29-33, and 29-361: Sell, Deliver or Transfer

The plaintiffs allege that Sportsmen'sOutpost knowingly

violated 18 U.S.C. §922(b)(2) and General Statutes

1 "In general, we look to the federal courts for guidance in resolving issues of federal law . . . Decisions of the Second Circuit

Court of Appeals, although not binding on us, are particularly persuasive." (Citations omitted.) Turner v. Frowein, 253 Conn.

312, 340-41, 752 A.2d 955 (2000).

2 At oral argument, the plaintiffs mentioned the PLCAA's "minor child exception." 15 U.S.C. §7903(5)(D) provides, "[n]othing

in this chapter shall be construed to limit the right of a person under 17 years of age to recover damages authorized under

Federal or State law in a civil action that meets 1 of the requirements under clauses (i) through (v) of subparagraph (A)." This

provision does not create an additional exception to the PLCAA; rather, it states that the PLCAA shall not be construed to limit

a child's right to recover in a civil action which meets the requirements of enumerated exceptions.

3 In their memorandum in opposition (#144), p. 8, the plaintiffs mention other statutes, besides those discussed below, which

are not pleaded in their complaint, such as 18 U.S.C. §§2 and 922(d), (m), and (t). Since these statutes are not pleaded, the

court need not consider them. See Practice Book §10-3. Also, since they are merely mentioned in the plaintiffs' memorandum,

the court need not consider them for that reason also. See Connecticut Coalition Against Millstone v. Connecticut Siting

Council, 286 Conn. 57, 87, 942 A.2d 345 (2008) ("We are not obligated to consider issues that are not adequately briefed . . .

Whe[n] an issue is merely mentioned, but not briefed beyond a bare assertion of the claim, it is deemed to have been waived

. . ." (Citation omitted; internal quotation marks omitted.).
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§§29-31, 29-33 and 29-361. See complaint, ¶26f. These

statutes pertain to the sale, delivery, or transfer of

firearms. The defendants contend that, since the

plaintiffs allege that Scott Magnano stole the Glock,

these statutes are not applicable here, and Sportsmen's

Outpost was not required to comply with their

requirements, which include, for example, as discussed

below, a written application and background check

(§29-33(c)) [*13] and obtaining evidence of identity

(§29-31).

18 U.S.C. §922(b)(2) provides, in relevant part, that "[i]t

shall be unlawful for any licensed importer, licensed

manufacturer, licensed dealer, or licensed collector to

sell or deliver . . . any firearm to any person in any State

where the purchase or possession by such person of

such firearm would be in violation of any State law or

any published ordinance applicable at the place of sale,

delivery or other disposition, unless the licensee knows

or has reasonable cause to believe that the purchase or

possession would not be in violation of such State law

or such published ordinance[.]" (Emphasis added.)

Thus, violation of this federal statute is based on a

violation of State law.

General Statutes §29-31 pertains to display of permits

to sell and records of sales of pistols and revolvers. 4

General Statutes §29-33 pertains to the sale, delivery,

or transfer of pistols and revolvers. 5 General Statutes

§29-361 pertains to verification of eligibility of persons

to receive or possess firearms; the State database; the

instant criminal background check, and related issues.

Like the other Connecticut statutes referred to above,

4 Section 29-31 provides, in relevant part, that "[n]o sale of any pistol or revolver shall be made except in the room, store or

place described in the permit for the sale of pistols and revolvers, and such permit or a copy thereof certified by the authority

issuing the same shall be exposed to view within the room, store or place where pistols or revolvers are sold or offered or

exposed for sale, and no sale or delivery of any pistol or revolver shall be made unless the purchaser or person to whom the

same is to be delivered is personally known to the vendor of such pistol or revolver or the person making delivery thereof or

unless the person making such purchase or to whom delivery thereof is to be made provides evidence of his identity."

(Emphasis added.)

5 Section 29-33 provides, in relevant part, "(a) [n]o person, firm or corporation shall sell, deliver or otherwise transfer any pistol

or revolver to any person who is prohibited from possessing a pistol or revolver as provided in section 53a-217c" and "(b). . .

no person may purchase or receive any pistol or revolver unless such person holds a valid permit to carry a pistol or revolver

. . . a valid permit to sell at retail a pistol or revolver . . ., or a valid eligibility certificate for a pistol or revolver . . . or is a federal

marshal, parole officer or peace officer." (Emphasis added.)

Section §29-33(c) provides that "[n]o person, firm or corporation shall sell, deliver or otherwise transfer any pistol or revolver

except upon written application on a form prescribed and furnished by the Commissioner of Public Safety" and that "[n]o sale,

delivery or other transfer of any pistol or revolver shall be made unless the person making the purchase or to whom the same

is delivered or transferred is personally known to the person selling such pistol or revolver or making delivery or transfer thereof

or provides evidence of his identity in the form of a motor vehicle operator's license, identity card . . . or valid passport. No sale,

delivery or other transfer of any pistol or revolver shall be made until the person, firm or corporation making such transfer

obtains an authorization number from the Commissioner of Public Safety. Said commissioner shall perform the national instant

criminal background check and make a reasonable effort to determine whether there is any reason that would prohibit such

applicant from possessing a pistol or revolver as provided in section 53a-217c. If the commissioner determines the existence

of such a reason, the commissioner shall deny the sale and no pistol or revolver shall be sold, delivered or otherwise transferred

by such person, firm or corporation to such applicant." (Emphasis added.)

Section 29-33(e) provides that, "[u]pon the sale, delivery or other transfer of any pistol or revolver, the person making the

purchase or to whom the same is delivered or transferred shall sign a receipt for such pistol or revolver which shall contain the

name and address of such person, the date of sale, the caliber, make, model and manufacturer's number and a general

description of such pistol or revolver, the identification number of such person's permit to carry pistols or revolvers, . . . permit

to sell at retail pistols or revolvers, . . . or eligibility certificate for a pistol or revolver, . . . and the authorization number designated

for the transfer by the Department of Public Safety. The person, firm or corporation selling such pistol or revolver or making

delivery or transfer thereof shall give one copy of the receipt to the person making the purchase of such pistol or revolver or to

whom the same is delivered or transferred, shall retain one copy of the receipt for at least five years, and shall send, by first

class mail, or electronically transmit, within forty-eight hours of such sale, delivery or other transfer, one copy of the receipt to

the Commissioner of Public Safety and one copy of the receipt to the chief of police or, where there is no chief of police, the

warden of the borough or the first selectman of the town, as the case may be, of the town in which the transferee resides."

(Emphasis added.
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its provisions relate [*14] to the sale, delivery or transfer

of firearms. 6

The plaintiffs argue that these cited statutes are

applicable here since they are not limited to the sale of

a firearm, but also concern "delivery" or "transfer" of a

firearm. They contend that an intentional transfer is not

required, nor is a transfer of title. 7

"With respect to the construction and application of

federal statutes, principles of comity and consistency

require us to follow the plain meaning rule . . . because

that is the rule of construction utilized by the United

States Court of Appeals for the Second Circuit . . .

Moreover, it is well settled that [t]he decisions of the

Second Circuit Court of Appeals carry particularly

persuasiveweight in the interpretation of federal statutes

byConnecticut state courts . . .Accordingly, our analysis

of the pertinent federal [provision] begins with the plain

meaning of the statute . . . If the meaning of the text is

not plain, however, we must look to the statute as a

whole and construct an interpretation that comports

with its primary purpose and does not lead to anomalous

or unreasonable results." (Citations omitted; internal

quotation marks omitted.) Rodriguez v. Testa, 296

Conn. 1, 11, 993 A.2d 955 (2010).

In [*15] addition, the meaning of a word may vary

depending on the context of its usage. "As Justice

Holmes wrote, '[a] word is not a crystal, transparent and

unchanged, it is the skin of a living thought and may

vary greatly in color and content according to the

circumstances and the time in which it is used.' Towne v.

Eisner, 245 U.S. 418, 425, 38 S.Ct. 158, 62 L.Ed. 372,

T.D. 2634, 15 Ohio L. Rep. 562 (1918)." Dewitt v. John

Hancock Mutual Life Insurance Co., 5 Conn.App. 590,

594, 501 A.2d 768 (1985). By its definition, a word may

imply "an allowance for some degree of difference

depending on the 'thing' involved. It [may] suggest . . .

as well, a sense of compatibility with the context of its

referent as that may be. Its flavor of relativity, depending

on the circumstances of its usage, implies some leeway

within permissible limits." Builders Service Corp. v.

Planning and Zoning Commission, 208 Conn. 267, 277,

545 A.2d 530 (1988).

"[A]ny word in the English language—except for words

of specialized contexts, such as mathematics or

science—will ordinarily have multiple meanings,

depending on the context in which it has been used."

Community Renewal Team, Inc. v. United States Liabil-

ity Insurance Co., 128 Conn.App. 174, 180, 17 A.3d 88

(2011).

In [*16] their complaint, the plaintiffs allege that the

Glock and ammunition were taken by Scott Magnano

from Sportsmen's Outpost as a result of being left

unattended. In paragraphs 12 and 14, they allege that

Christman, an employee, provided multiple handguns

and ammunition to the man who entered Sportsmen's

6 Section 29-36l(a) provides that the "Commissioner of Public Safety shall establish a state database . . . that any person, firm

or corporation who sells or otherwise transfers pistols or revolvers may access, by telephone or other electronic means in

addition to the telephone, for information to be supplied immediately, on whether a permit to carry a pistol or revolver, . . . a

permit to sell at retail a pistol or revolver, . . . or an eligibility certificate for a pistol or revolver, . . . is valid and has not been

revoked or suspended."

Section 29-36l(d)(1) provides that "[t]he Department of Public Safety shall be the point of contact for initiating a background

check through the National Instant Criminal Background Check System (NICS), established under section 103 of the Brady

Handgun Violence Prevention Act, on individuals purchasing firearms."

Section 29-36l(e) provides, "[a]ny person, firm or corporation that contacts the Department of Public Safety to access the

database established under this section and determine if a person is eligible to receive or possess a firearm shall not be held

civilly liable for the sale or transfer of a firearm to a personwhose receipt or possession of such firearm is unlawful or for refusing

to sell or transfer a firearm to a person who may lawfully receive or possess such firearm if such person, firm or corporation

relied, in good faith, on the information provided to such person, firm or corporation by said department, unless the conduct of

such person, firm or corporation was unreasonable or reckless. (Emphasis added.)

Section 29-36l(f) provides that "[a]ny person, firm or corporation that sells, delivers or otherwise transfers any firearm . . . shall

contact the Department of Public Safety to access the database established under this section and receive an authorization

number for such sale, delivery or transfer." (Emphasis added.)

7 The plaintiffs also claim that General Statutes §53a-217c, which concerns criminal possession of a pistol or revolver,

prohibits firearms dealers from selling, delivering, or otherwise transferring a firearm to a person subject to a restraining order.

This statute does not refer to firearms dealers or to the sale, delivery or transfer of a firearm. Rather, as quoted above, see note

5, it is referred to in §29-33.
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Outpost on July 15, 2007. See complaint, ¶12. In

paragraph 14, they allege, "Christman left the individual,

who was the only customer in the store, unattended and

alone with the firearms and ammunition.As a result, this

individual removed from Sportsmen's Outpost the

unattended and unsecured Glock 21 handgun and a

corresponding 14 bullet magazine."

They further allege, in paragraph 15, that "[i]mmediately

thereafter," Christman informed Cortigliano "that the

Glock 21 and ammunition had been stolen." In

paragraphs 15-16, they allege that the defendants

reported "the theft." In paragraph 19, they allege that,

"[d]uring the ensuing police investigation into the theft,"

Cortigliano identified Scott Magnano as the person who

"took the Glock 21 and its corresponding ammunition"

on July 15, 2007.

The decisional law cited by the plaintiffs in this part of

their argument, United States v. Monteleone, 77 F.3d

1086 (8th Cir. 1996), [*17] does not provide support for

their position that a transfer or delivery is alleged,

triggering the obligation to comply with the statutes

upon which they premise this part of their arguments.

There, in violation of 18 U.S.C. §922(d), under which it

is illegal to "sell or otherwise dispose" of a firearm to a

convicted felon, an individual, Monteleone, voluntarily

provided a firearm to Brown, a convicted felon, in order

to have it repaired. See id., 77 F.3d 1088.

The court affirmed the district court's jury instruction,

which informed the jury that, as used in the indictment,

"the term 'dispose of' . . . means to transfer a firearm so

that the transferee acquires possession of the firearm."

(Internal quotation marks omitted.) Id., 1092. "This

definition still requires a voluntary act by the 'transferor'

to turn over the firearm to the transferee, as opposed to

a nonconsensual taking by the 'transferee.' To the extent

that plaintiffs' argument requires the conclusion that a

gun shop is required to perform a background check or

complete a federal firearms form before having a gun

stolen, [the court] cannot agree." Estate of Kim v. Coxe,

Alaska Superior Court, First Judicial District at

[*18] Juneau, Case No. 1JU-08-761 CI (October 7,

2010, Pallenberg, J.), pp. 9-10 of 21 (discussing United

States v. Monteleone, supra).

This understanding of the meaning of "transfer" is

consistent with the U.S. Supreme Court's interpretation

of 18 U.S.C. §922(a)(6), inHuddleston v. United States,

415 U.S. 814, 823, 94 S.Ct. 1262, 39 L.Ed.2d 782

(1974), determining that pawnshop firearm redemptions

are covered by that statute: "'[A]cquisition' and 'sale or

other disposition' are correlatives. It is reasonable to

conclude that a pawnbroker might 'dispose' of a firearm

through a redemptive transaction." A taking without

permission as a result of leaving a firearm and

ammunition unattended markedly differs from a

business transaction.

Similarly, although the plaintiffs allege, in paragraph 12,

that Christman "delivered" the guns, "delivery" has been

found to have a meaning equivalent to transfer. "To

deliver is to give or transfer, to yield possession or

control of, to hand over . . . It is the physical act of

transferring possession." (Citation omitted.) Koval v.

Liquor Control Commission, 149 Conn. 63, 65, 175

A.2d 358 (1961).

ATF 8Ruling 2010-1 (Ruling), cited by the plaintiffs, also

is consistent [*19] with this understanding of "transfer."

Its topic is the temporary assignment of a firearm by a

federal firearms licensee to others, such as a consultant,

not theft of a firearm. In that context, the ATF stated, at

page 2, "A 'transfer' includes any change in dominion or

control of a firearm, whether temporary or permanent,

commercial or noncommercial.Achange in dominion or

control may occur even when such change does not

convey title to the firearm.

'Businesses carry out operations through their

employees. When [a licensee] temporarily assigns a

firearm to an employee for bona fide business purposes,

title and control of the firearm remain with the licensee."

In its holding, the Ruling states, at page 3, that "[t]he

temporary assignment of a firearm by [a licensee] to its

unlicensed agents, contractors, volunteers, or any other

person who is not an employee of the [licensee], even

for bona fide business purposes, is a transfer or

disposition for purposes of the Gun Control Act . . ." An

assignment is not the same thing as a non-consensual

taking.

Also unavailing to the plaintiffs is their argument that a

jury could reasonably find that Sportsmen's Outpost

engaged in an illegal, "off-the-books" [*20] sale to Scott

Magnano. See plaintiffs' memorandum in opposition

(#144), p.11. This theory is not pleaded.

The plaintiffs' references, in paragraphs 16-19 of the

complaint, to the July 13, 2007 visit of a "suspicious

8 ATF is the federal Bureau of Alcohol, Tobacco, Firearms and Explosives.
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customer," which Cortigliano mentioned to police when

he reported the theft, and whom he later identified as

Scott Magnano, does not change the plaintiffs'

allegations about the July 15, 2007 unlawful taking into

an alleged "off-the-books" sale.

As discussed above, the court "must take the facts to be

those alleged in the complaint, including those facts

necessarily implied from the allegations, construing

them in a manner most favorable to the pleader."

(Internal quotation marks omitted.) Gold v. Rowland,

supra, 296 Conn. 200-01. The "off-the-books" sale

theory is not alleged, nor is it necessarily implied. "[A]

plaintiff may not allege one cause of action and recover

on another." (Internal quotation marks omitted.) Id., 296

Conn. 221.

Thus, the plaintiffs have not alleged facts showing that,

pertaining to the incidents alleged, Sportsmen'sOutpost

was required to comply with 18 U.S.C. §922(b)(2) and

General Statutes §§29-31, 29-33, 29-361. The plaintiffs

do not allege a [*21] sale, delivery, or transfer in violation

thereof. Accordingly, here, as a matter of law, these

statutes do not serve as predicate exceptions to the

PLCAA.

(b)

18 U.S.C. §923(g)(6): Delay In Reporting Incident

The plaintiffs also assert that Sportsmen's Outpost

violated 18 U.S.C. §923(g)(6). In paragraph 15 of the

complaint, they allege that, after Christman informed

Cortigliano that the Glock 21 and ammunition had been

stolen, "Sportsmen'sOutpost failed to notify police about

the theft for approximately three days." The plaintiffs

allege that this was a knowing failure to comply with 18

U.S.C. §923(g)(6), which provides, "[e]ach licensee

shall report the theft or loss of a firearm from the

licensee's inventory or collection, within 48 hours after

the theft or loss is discovered, to the Attorney General

and to the appropriate local authorities." See complaint,

count one, ¶26f.

The defendants contend that §923(g)(6) is merely a

reporting statute, which is not applicable to the "sale or

marketing" of firearms. See 15 U.S.C. §7903(5)(A)(iii).

Section 923(g)(6) pertains to the licensing of firearms

dealers. As a statute which regulates the firearms

industry, violation of itmay be a predicate [*22] exception

to the PLCAA. See City of New York v. Beretta U.S.A.

Corp., supra, 524 F.3d 404.

The defendants also argue that the plaintiffs cannot rely

on an alleged violation of 18 U.S.C. §923(g)(6) as a

predicate exception, since, as a matter of law, the

alleged 24-hour delay in reporting the theft was not the

proximate cause of the alleged injuries. They assert

that the alleged reporting violation cannot satisfy the

second requirement of the statutory exception, that "the

violation was a proximate cause of the harm for which

relief is sought." See 15 U.S.C. §7903(5)(A)(iii).

In response, the plaintiffs contend that questions

concerning proximate cause are best left to the trier of

fact. They assert that the alleged reporting violation of

18 U.S.C. §923(g)(6), by reporting within three days

(seventy-two hours), instead of within the required

forty-eight hours, proximately caused Jennifer

Magnano's death. As discussed above, the alleged

theft occurred on or about July 15, 2007. See complaint,

¶12. The shooting of Jennifer Magnano occurred on

August 23, 2007, thirty-nine days later, and more than

five weeks after (1) when the theft should have been

reported and (2) when it was reported. [*23] See

complaint, ¶21.

"The question of proximate causation generally belongs

to the trier of fact because causation is essentially a

factual issue . . . It becomes a conclusion of law only

when the mind of a fair and reasonable [person] could

reach only one conclusion; if there is room for a

reasonable disagreement the question is one to be

determined by the trier as a matter of fact." (Citations

omitted; internal quotation marks omitted.) Stewart v.

Federated Dept. Stores, Inc., 234 Conn. 597, 611, 662

A.2d 753 (1995).

"To prevail on a negligence claim, a plaintiff must

establish that the defendant's conduct legally caused

the injuries . . . The first component of legal cause is

causation in fact. Causation in fact is the purest legal

application of . . . legal cause. The test for cause in fact

is, simply, would the injury have occurred were it not for

the actor's conduct . . . The second component of legal

cause is proximate cause . . . [T]he test of proximate

cause is whether the defendant's conduct is a

substantial factor in bringing about the plaintiff's injuries

. . . Further, it is the plaintiff who bears the burden to

prove an unbroken sequence of events that tied his

injuries [*24] to the [defendants' conduct] . . . The

existence of the proximate cause of an injury is

determined by looking from the injury to the negligent

act complained of for the necessary causal connection

. . . This causal connection must be based upon more
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than conjecture and surmise." (Internal quotationmarks

omitted.) Winn v. Posades, 281 Conn. 50, 56-57, 913

A.2d 407 (2007).

"Because actual causation, in theory, is virtually

limitless, the legal construct of proximate cause serves

to establish how far down the causal continuum

tortfeasors will be held liable for the consequences of

their actions . . . The fundamental inquiry of proximate

cause is whether the harm that occurred was within the

scope of foreseeable risk created by the defendant's

negligent conduct . . . In negligence cases such as the

present one, in which a tortfeasor's conduct is not the

direct cause of the harm, the question of legal causation

is practically indistinguishable from an analysis of the

extent of the tortfeasor's duty to the plaintiff . . .

"The nature of the duty, and the specific persons to

whom it is owed, are determined by the circumstances

surrounding the conduct of the individual . . . Essential

to determining [*25] whether a legal duty exists is the

fundamental policy of the law that a tortfeasor's

responsibility should not extend to the theoretically

endless consequences of the wrong . . . Even where

harm was foreseeable, [the Supreme Court] has found

no duty when the nexus between a defendant's

negligence and the particular consequences to the

plaintiff was too attenuated." (Citations omitted;

footnotes omitted; internal quotation marks omitted.)

First Federal Savings & Loan Assn. of Rochester v.

Charter Appraisal Co., 247 Conn. 597, 604, 724 A.2d

497 (1999).

Here, as stated above, in order to come within the

predicate exception, the plaintiffs claim that the alleged

delay in reporting the theft for a twenty-four-hour period

is a proximate cause of the murder which occurred over

five weeks later. The Appellate Court's recent analysis

of proximate cause, as amatter of law, inMalloy v. Town

of Colchester, 85 Conn.App. 627, 858 A.2d 813, cert.

denied, 272 Conn. 907, 863 A.2d 698 (2004), is

instructive.

There, the plaintiff suffered serious physical injuries

when themotor vehicle he was operating collided with a

horse, owned by the Anconas, which was roaming on

the road. The plaintiff brought [*26] claims against the

Town's animal control officer (Favry) and first selectman

(Contois). Over many years, the McMorrows, the

owners of the property adjoining theAnconas' property,

had complained to Favry and Contois about animals,

including horses, wandering onto their land from the

Anconas' property. "The officials told the McMorrows

that there was nothing that they could do about the

situation. The animal warden claimed that he could not

take custody of an animal unless he found it roaming

free." Id., 85 Conn.App. 630. "The plaintiff assert[ed]

that if the defendants had not disavowed a duty to act,

on the night of the accident, McMorrow would have

notified the appropriate authorities, and the accident

would have been prevented." Id., 632.

In affirming the trial court's setting aside of the jury's

verdict as to Favry and Contois, the Appellate Court

explained that the connection between the defendants'

conduct and the plaintiff's injury was too attenuated to

amount to proximate cause of the accident. "[I]t is clear

that the legal cause of the accident was the horse and

its presence in the road. Even if we assume arguendo

that on the night of the accident, McMorrow notified the

defendants [*27] of the roaming animal, it is conjecture

to think that the animal would have been located before

the unfortunate accident. Even if the animal had been

located, it is conjecture to think that the people engaged

in the search would have been able to control or contain

the horse in such a way as to have prevented the

accident. Moreover, one cannot say that the defendants'

alleged failure to act in the past was the proximate

cause of the injury because, even if the defendants had

impounded the horse in the past, it does not necessarily

follow that the horse would not have been roaming on

the night in question. There are simply too many

assumptions that need to bemade in order for this court

to conclude that the defendants' failure to investigate

the incident was the proximate cause of the plaintiff's

injury." Malloy v. Town of Colchester, supra, 85 Con-

n.App. 634-35.

Likewise, based on the plaintiffs' allegations here, it is

conjecture to think that, if Sportsmen's Outpost had

notified the police of the theft of the Glock within

forty-eight hours, instead of within seventy-two hours

as the plaintiffs allege, that the murder of Jennifer

Magnano five weeks later would have been prevented.

[*28] The alleged twenty-four-hour delay in reporting is

too attenuated from the shooting to be a substantial

factor in bringing about the plaintiffs' injuries. SeeWinn

v. Posades, supra, 281 Conn. 56-57.

Cases cited by the plaintiffs are unpersuasive as to this

point. Very different circumstances were at issue in

Kalina v. K-Mart Corp., Superior Court, judicial district of

Fairfield at Bridgeport, Docket No. CV 90 269920, 1993

Conn. Super. LEXIS 2002 (August 5, 1993, Lager, J.),

Page 9 of 19

2011 Conn. Super. LEXIS 1320, *24

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4MSH-7N80-0039-42XX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4MSH-7N80-0039-42XX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3VN7-XGK0-0039-4061-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3VN7-XGK0-0039-4061-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3VN7-XGK0-0039-4061-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4DKM-NPX0-0039-413H-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4DKM-NPX0-0039-413H-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4DKM-NPX0-0039-413H-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4DKM-NPX0-0039-413H-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4DKM-NPX0-0039-413H-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4DKM-NPX0-0039-413H-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4MSH-7N80-0039-42XX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4MSH-7N80-0039-42XX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-C550-003D-84N0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-C550-003D-84N0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-C550-003D-84N0-00000-00&context=1000516


where the plaintiff's decedent died fromgunshot wounds

after her estranged husband shot her with a rifle he had

purchased on the same day at a K-Mart store. Thus,

that shooting happened very soon after the alleged

sale, not over five weeks later.

There, the court concluded that "reasonable minds

could conclude that the scope of risk created by the

negligent sale of a firearm and ammunition

encompasses acts that endanger others . . ." Id. That is

not the issue here with respect to the allegation of delay

in reporting. The scope of risk created by Scott

Magnano's emergence from Sportsmen's Outpost with

the Glock is a different question from that of whether the

twenty-four-hour delay in reporting the incident, five

weeks before the shooting, was [*29] a proximate

cause thereof.

Similarly, delay in reporting apparently was not at issue

in Johnson v. Bryco Arms, 304 F.Sup.2d 383, 399-400

(E.D.N.Y. 2004), where a firearm was used in a

massacre at aWendy's Restaurant. Instead, the plaintiff

alleged that "the distributor, Acusport, negligently

entrusted the firearm in question to the retailer, Atlantic

Gun & Tackle, despite the knowledge that it was

consistently engaging in sales that diverted guns into

the illegal, underground firearms market. He further

alleges that Atlantic Gun & Tackle sold the gun in

question to Angela Freeman although it knew or should

have known that she was a straw purchaser who was

buying the gun on behalf of Bernard Gardier who could

not legally purchase it himself. Although the firearm

subsequently changed hands illegally a number of times

before ultimately coming into the possession of plaintiff's

attackers, it is alleged that defendants were put on

notice that this kind of transfer would foreseeably occur

. . . Plaintiff also contends that defendants are part of a

small group of corrupt or negligent gun companies

which play a disproportionate role in supplying the

illegal gun market. He alleges that defendants'

[*30]marketing and distribution practices result in guns

moving more readily into the illegal market than do

those of other distributors or retailers and that

defendants had the power to stop the flow of their guns

into the illegal market but did not do so." Id. Thus, rather

than alleged conduct which was too attenuated from the

alleged consequences, the court found that the plaintiff

had alleged a "direct causal connection . . . between

defendants' business practices and plaintiff's injuries[.]"

Id., 400.Adirect causal connection between the alleged

twenty-four-hour delay in reporting the incident to the

police and the shooting five weeks later is absent here.

Since they are too attenuated and call for conjecture

and surmise, as amatter of law, the plaintiffs' allegations

concerning the alleged delay in reporting fail tomeet the

second requirement of the predicate exception to the

PLCAA, that "the violation was a proximate cause of the

harm for which relief is sought." See 15 U.S.C.

§7903(5)(A)(iii)

General Statutes §29-37d: Burglar Alarm

In paragraph 11 of the complaint, the plaintiffs allege

that Sportsmen's Outpost had neither a video

surveillance system nor a burglar alarm system.

[*31] They claim that Sportsmen's Outpost knowingly

violated General Statutes §29-37d, which provides, in

relevant part, that firearms dealers "shall have a burglar

alarm system installed on the premises of its

establishment . . . Such alarm system shall be directly

connected to the local police department or monitored

by a central station and shall activate upon unauthorized

entry or interruption to such system."

Since this statute regulates the firearms industry,

violation of it may be a predicate exception to the

PLCAA. See City of New York v. Beretta U.S.A. Corp.,

supra, 524 F.3d 404.

However, §29-37d does not require a firearms dealer to

have a video surveillance system. In addition, according

to the plaintiffs' allegations in their complaint, when

Scott Magnano visited Sportsmens' Outpost on July 15,

2007, he was the only customer in the store, dealt with

an employee, was left unattended, and removed the

Glock and ammunition. See complaint, ¶¶12, 14. The

plaintiffs do not allege that he broke into and burglarized

Sportsmen's Outpost.

Accordingly, no "unauthorized entry or interruption,"

which would have caused a required burglar alarm

system to activate, is alleged. See General Statutes

§29-37d. [*32]Under these circumstances, the lack of a

burglar alarm system cannot be "a proximate cause of

the harm for which relief is sought." See 15 U.S.C.

§7903(5)(A)(iii).

2. Negligent Entrustment And Negligence Per Se

The PLCAA also provides exceptions for negligent

entrustment and negligence per se claims. Under the

PLCAA, a "qualified civil liability action" does not include

"an action against a seller for negligent entrustment or

negligence per se." See 15 U.S.C. §7903(5)(A)(ii).
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"'[N]egligent entrustment' means the supplying of a

qualified product by a seller for use by another person

when the seller knows, or reasonably should know, the

person to whom the product is supplied is likely to, and

does, use the product in a manner involving

unreasonable risk of physical injury to the person or

others." See 15 U.S.C. §7903(5)(B).

This definition is consistent with Connecticut law on

negligent entrustment. "[E]ntrustment plainly means

permitting another to do something or to use something."

(Emphasis in original.) Bryda v. McLeod, Superior

Court, judicial district of New Haven at Meriden, Docket

No. CV 03 0285188 (July 12, 2004, Tanzer, J.) (37

Conn. L. Rptr. 492, 2004 Conn. Super. LEXIS 1837).

The defendants contend that the [*33] plaintiffs'

allegations in their complaint establish that this

exception is inapplicable, since they do not allege that

the Glock and ammunition were supplied by

Sportsmen's Outpost to Scott Magnano for his use. The

plaintiffs argue that the defendants base their contention

on factswhich are not in the complaint, "namely, whether

or not Defendants' supplied Magnano with the Glock 21

'for his use . . ."' See plaintiffs' memorandum in

opposition (#144), p.16. They claim that the

circumstances surrounding why the defendants

delivered the Glock to him have not been uncovered

and should not be the subject of defendants' motion.

Rather, they assert that they should be permitted to

engage in discovery.

The plaintiffs' memorandum, cited above, concedes

that they have not alleged that Sportsmens' Outpost

supplied the Glock to Scott Magnano for his use. As

discussed above, in paragraph 14 of the complaint,

they allege that, as a result of being left "unattended

and alone," he removed the firearm and ammunition

from Sportsmen's Outpost. This is the opposite of being

provided a handgun for use since it alleges a taking

without permission. The fact that ammunition allegedly

was provided does not [*34] show that the seller

supplied the firearm for Scott Magnano's use. The

plaintiffs' allegations, which the court must take to be

the facts, fail to come within the negligent entrustment

exception to the PLCAA, under which the seller must

provide the firearm to the person "for use." See 15

U.S.C. §7903(5)(B).

As discussed above, the court must take the facts to be

those alleged in the complaint and decide themotion on

the existing record alone. See Gold v. Rowland, supra,

296 Conn. 200-01; Columbia Air Services, Inc. v. Dept.

of Transportation, supra, 293 Conn. 347-48.

In this regard, the plaintiffs' reference, at oral argument,

to Cheskus v. Christiano, 120 Conn. 596, 182 A. 131

(1935), as permitting later amendment to a complaint to

come within an applicable statute, is unpersuasive.

There, at trial, the complaint was amended to conform

to the proof in order to refer to a statute which prohibited

operation of a vehicle carrying an extended load unless

a red light was attached to the rear end of the load. See

id., 599. "The amendment of the complaint with

reference to this statute, made at the suggestion of the

court, was permissible, full opportunity to meet it having

at the same time [*35] been extended to the defendants.

Its effect was to make the pleadings conform to the

proof and it did not in any way change the cause of

action for negligence. There was an allegation that the

truck was parked without giving any warning, and this

statute requires the red light as a warning." Id.

There, no challenge to the court's jurisdiction was at

issue. Here, in contrast, as stated above, the court is

required to adjudicate the motion to dismiss based on

the allegations of the complaint. It may not await trial in

order to, perhaps, permit a plaintiff to amend the

complaint to conform with proof which is later offered.

As stated above, once the issue of jurisdiction is raised,

the court is required to address it before proceeding

further with the case. See St. Paul Travelers Compa-

nies, Inc. v. Kuehl, supra, 299 Conn. 816; Statewide

Grievance Committee v. Rozbicki, supra, 211 Conn.

245.

The court has not been apprised of any effort made to

conduct discovery prior to the argument of themotion to

dismiss. Where, as here, the alleged facts clearly show

that the statutory exception is inapplicable, discovery is

not warranted to possibly find facts to enable the plaintiff

to come within [*36] the exception. See Kenney v.

Weaving, 123 Conn.App. 211, 219 n.5, 1 A.3d 1083

(2010) (no request for evidentiary hearing and no effort

to engage in discovery prior to argument of motion to

dismiss, citing Standard Tallow v. Jowdy, supra, 190

Conn. 56).

Under these circumstances, the court need not consider

the other aspect of the negligent entrustment exception,

concerning supplying the weapon "when the seller

knows, or reasonably should know" that use of the

product "in a manner involving unreasonable risk of

physical injury to the person or others" is likely to ensue.

See 15 U.S.C. §7903(5)(B).
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The plaintiffs also argue that Sportsmen's Outpost

should have performed a background check on Scott

Magnano before presentingweapons to him and leaving

him alone. The federal regulatory scheme requires a

firearms seller to conduct a background check on a

person after he or she decides to purchase a firearm. "A

federal firearms dealer has several duties, amongwhich

are . . . identifying purchasers onATF Form 4473, which

requires a purchaser to note his full name, residence,

place of birth, height, and weight and to affirm that he is

the actual purchaser of the firearm and that he is not

disqualified from [*37] purchasing a firearm, and also

requires the dealer to list his name and FFL number,

and to answer questions regarding the purchaser's type

of identification and the type, manufacturer, model, and

serial number of the firearm being purchased. A dealer

is also required to call the toll-free number of theNational

Instant Check System (NICS), which is maintained by

the FBI, and read the information from Form 4473 over

the telephone to obtain a background check on the

purchaser." United States v. Kish, United States Court

of Appeals, Docket Nos. 09-2222, 09-2276 (6th Cir.

March 30, 2011), 2011 WL 1195951, n.2, 424 Fed.

Appx. 398, 2011 U.S. App. LEXIS 6582, *2-3, n.2.

A firearms dealer "may initiate a NICS background

check only in connection with a proposed firearm

transfer as required by the Brady Act. [Licensees] are

strictly prohibited from initiating a NICS background

check for any other purpose." See 28 C.F.R. §25.6(a). 9

Accordingly, a NICS background checkmay be initiated

only in connectionwith a "transfer."As discussed above,

the plaintiffs' allegations here do not amount to such a

transfer. They allege no decision to purchase. Rather,

they allege an unlawful taking. See Estate of Kim v.

Coxe, Alaska Superior Court, Case No. 1JU-08-761 CI,

supra. 10

The [*38] PLCAA does not provide a definition of

negligence per se. "Negligence per se operates to

engraft a particular legislative standard onto the general

standard of care imposed by traditional tort law

principles, i.e., that standard of care to which an

ordinarily prudent person would conform his conduct."

(Internal quotation marks omitted.) Considine v. Water-

bury, 279 Conn. 830, 860-61 n. 16, 905 A.2d 70 (2006).

The Supreme Court has enunciated a "two-prong test

for negligence per se: (1) that the plaintiffs were within

the class of persons protected by the statute; and (2)

that the injury suffered is of the type that the statute was

intended to prevent." Gore v. People's Savings Bank,

235 Conn. 360, 368-69, 665 A.2d 1341 (1995).

In the plaintiffs' argument as to negligence per se, they

state, without specifically identifying either the statutes

or the referenced causes of action to which they refer,

that they have alleged violations of numerous state and

federal firearms laws designed to protect individuals

such as Jennifer Magnano from the type of violence

which she suffered, by preventing firearms dealers from

improperly transferring firearms. The court has

addressed above the various [*39] statutes cited in their

complaint. Since, as discussed above, the court has

found no alleged statutory violation applicable to the

plaintiffs' allegations, their allegations also do not come

within the negligence per se exception to the PLCAA.

3. Purposes Of The PLCAA

The plaintiffs also argue that the PLCAA was not

intended to bar cases where gun sellers negligently

cause harm, citing remarks by individual United States

Senators in the legislative history and 15 U.S.C.

§7901(b)(1), which provides, "[t]he purposes of this

chapter are as follows: . . . [t]o prohibit causes of action

against manufacturers, distributors, dealers, and

importers of firearms or ammunition products, and their

trade associations, for the harm solely caused by the

criminal or unlawful misuse of firearm products or

ammunition products by others when the product

functioned as designed and intended." (Emphasis

added.) The plaintiff argues that the defendants seek to

delete "solely caused" from 15 U.S.C. §7901(b)(1), and

that the PLCAA does not bar cases where the

negligence of a firearms dealer was a contributing cause

of harm.

The plaintiffs cite no case which interprets the PLCAA

as generally permitting common-law [*40] negligence

actions to proceed, based on 15 U.S.C. §7901(b)(1)'s

"solely caused by" language. In their memorandum

(#144), page 21, footnote 10, they cite various court

decisions, all of which pre-date the PLCAA.

9 As discussed above, General Statutes §29-33(c) similarly provides for a background check under like circumstances.

10 Under these circumstances, the example used in the predicate exception, 15 U.S.C. §7903(5)(A)(iii)(I), of failing to make

an appropriate entry in a required record, is not applicable. That subsection provides that the predicate exception includes "any

case in which the manufacturer or seller knowingly . . . failed to make appropriate entry in . . . any record required to be kept

under Federal or State law with respect to the qualified product . . ."
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"[I]n all preemption cases, and particularly in those in

which Congress has legislated . . . in a field in which the

States have traditionally occupied, . . . we start with the

assumption that the historic police powers of the State

were not to be superseded by the Federal Act unless

that was the clear and manifest purpose of Congress."

(Internal quotation marks omitted.) Wyeth v. Levine,

555 U.S. 555, 129 S.Ct. 1187, 1194-94, 173 L.E.2d 51

(2009).

The United States Supreme Court adheres to "the

cardinal rule that a statute is to be read as a whole, . . .

since the meaning of statutory language, plain or not,

depends on context." (Citation omitted.) King v. St.

Vincent's Hospital, 502 U.S. 215, 221, 112 S.Ct. 570,

116 L.E.2d 578 (1991). "[T]he starting point for

interpreting a statute is the language of the statute

itself." (Internal quotation marks omitted.) Adams Fruit

Co. v. Barrett, 494 U.S. 638, 642, 110 S.Ct. 1384, 108

L.Ed.2d 585 (1990). "[W]here the [*41] language is not

dispositive," the court looks to "the intent of Congress

as revealed in the history and purposes of the statutory

scheme." Id.

As recently explained in Ileto v. Glock, Inc., 565 F.3d

1126, 1135 (9th Cir. 2009), cert. denied, 130 S.Ct. 3320,

176 L.E.2d 1219 (2010), where the court also addressed

the purpose of the PLCAA, including as set forth in 15

U.S.C. §7901(b)(1), "Congress clearly intended to

preempt common-law claims, such as general tort

theories of liability." (Footnote omitted.) "That conclusion

is bolstered by Congress' inclusion of the second

exception to preemption: The PLCAAdoes not preempt

claims against a seller of firearms for negligent

entrustment or negligence per se. 15 U.S.C.

§7903(5)(A)(ii). That exception demonstrates that

Congress consciously considered how to treat tort

claims. While Congress chose generally to preempt all

common-law claims, it carved out an exception for

certain specified common-law claims (negligent

entrustment and negligence per se)." Id., 565 F.3d

1135, n.6.

The District of Columbia Court of Appeals also recently

explained that the PLCAA does not bar all actions

against gun sellers for negligently causing harm.

"Undeniably, [*42]Congressmeant the PLCAA to apply

to pending 'qualified civil liability actions.' . . . Congress

did not . . .'totally abrogate' causes of action holding

manufacturers or sellers liable for their actions causally

linked to discharge of their firearms." (Citations omitted;

emphasis in original; internal quotation marks omitted.)

District of Columbia v. Beretta U.S.A. Corp., 940 A.2d

163, 174-75 (D.C. 2008), cert. denied, 129 S.Ct. 1579,

173 L.E.2d 675 (2009) (citing predicate exception, 15

U.S.C. §7903(5)(A)(iii)). 11

"Also, Congress left undisturbed actions 'brought

against a seller for negligent entrustment or negligence

per se,' id. §7903(5)(A)(ii), as well as actions for 'death,

physical injuries or property damage resulting directly

from a defect in design or manufacture of the product.'

Id. §7903(5)(A)(v). . . (Citation omitted.) Id., 175.

Thus, it is clear that, under the PLCAA, a "qualified civil

liability action," see 15 U.S.C. §7903(5)(A), with certain

enumerated exceptions, includes cases where it is

alleged that gun sellers negligently cause harm.

In summary, the court concludes that the PLCAA

requires dismissal of the claims against Sportsmen's

Outpost, since the plaintiffs' [*43] allegations are within

its purview and do not come within its exceptions.

B

Constitutionality Of The PLCAA

Since, as discussed above, the court concludes that the

plaintiffs' action is covered by the PLCAA and does not

come within the enumerated statutory exceptions

thereto, it next considers the plaintiffs' arguments

concerning the constitutionality of the PLCAA. They

claim that the PLCAA: (1) violates the Tenth Amend-

ment to the United States Constitution and fundamental

principles of federalism; (2) violates the separation of

powers; (3) violates their due process rights; (4) violates

the guarantee of equal protection; and (5) impermissibly

infringes on their First Amendment right to petition.

1. Tenth Amendment And Fundamental Principles Of

Federalism

The Tenth Amendment to the United States Constitu-

tion provides, "[t]he powers not delegated to the United

11 As explained above, under the predicate exception, a qualified civil liability action "shall not include . . . an action in which

a manufacturer or seller of a qualified product knowingly violated a State or Federal statute applicable to the sale or marketing

of the product, and the violation was a proximate cause of the harm for which relief is sought." See 15 U.S.C. §7903(5)(A)(iii).

(Emphasis added.)
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States by the Constitution, nor prohibited by it to the

States, are reserved to the States respectively, or to the

people." The plaintiffs assert that the PLCAA: (a)

impermissibly directs state courts to immediately

dismiss pending cases which are valid under state law;

and (b) impermissibly impinges on Connecticut's

sovereign right [*44] to allocate its lawmaking function.

The Government, as intervenor, asserts that the

plaintiffs lack standing to raise a Tenth Amendment

claim.While the plaintiffs rely on theminority view of two

federal circuits, the court finds persuasive the majority

view, as expressed by the Second Circuit's analysis in

Brooklyn Legal Servs. Corp. v. Legal Servs. Corp., 462

F.3d 219, 234-36 (2d Cir. 2006), cert. denied, 552 U.S.

810, 128 S.Ct. 44, 169 L.Ed.2d 11 (2007). There, the

court found controlling the United States Supreme

Court's statement, in Tenn. Elec. Power Co. v. Tenn.

Valley Auth., 306 U.S. 118, 144, 59 S.Ct. 366, 83 L.Ed.

543 (1939), that state-chartered utility companies,

"absent the states or their officers, have no standing in

this suit to raise any question under the [Tenth]

[A]mendment."

Accordingly, here, since the requisite representation by

the State of Connecticut or its officers is absent, the

plaintiffs lack standing to raise constitutional challenges

under the Tenth Amendment. See Brooklyn Legal

Servs. Corp. v. Legal Servs. Corp., supra, 462 F.3d 234.

As a result, the court need not consider this part of their

arguments. See Luurtsema v. Commissioner of Correc-

tion, supra, 299 Conn. 752. 12

2. [*45] Separation Of Powers

Citing United States v. Klein, 80 U.S. 128, 147, 13 Wall.

128, 20 L.Ed. 519, 7 Ct. Cl. 240 (1871), the plaintiffs

argue that the PLCAAviolates the separation of powers

by directing the outcome of a pending case when no

rule of decision has been established, even when such

an action is authorized by state law, which the PLCAA

leaves undisturbed. "[L]ater decisions have made clear

that [Klein's] prohibition does not take hold when

Congress amend[s] applicable law." Plaut v. Spendthrift

Farm, Inc., 514 U.S. 211, 218, 115 S.Ct. 1447, 131

L.Ed.2d 328 (1995).

The identical challenge to the PLCAAwas raised before

the United States Court of Appeals for the Second

Circuit in City of New York v. Beretta U.S.A. Corp.,

supra, 524 F.3d 395-96, where the court explained that

"the Act permissibly sets forth a new rule of law that is

applicable both to pending actions and to future actions.

The PLCAA bars qualified civil liability actions, as

defined in the statute. The definition of qualified civil

liability action permissibly sets forth a new legal standard

to be applied to all actions. See Miller v. French, 530

U.S. 327, 348-49, 120 S.Ct. 2246, 147 L.Ed.2d 326

(2000) (holding that the section [*46] of Prison Litigation

ReformAct providing that amotion to terminate operates

as an automatic stay of prospective relief did not violate

separation of powers because the automatic stay

provision 'simply imposes the consequences of the

court's application of the new legal standard' and does

not simply direct decision in a pending case); Robert-

son [v. SeattleAudubon Soc.], 503 U.S. [429] at 438-39,

112 S.Ct. 1407[, 118 L.Ed.2d 73 (1992)] (holding that an

amendment to governing law allowing timber harvesting

in old growth forest under certain conditions and

providing that compliance with those conditions would

satisfy the statutory requirements at issue in two existing

cases 'compelled changes in law, not findings or results

under old law'). Because the PLCAA does not merely

direct the outcome of cases, but changes the applicable

law, it does not violate the doctrine of separation of

powers."

"The PLCAAsets forth new standards that must be met

before a case may be brought or a pending one may

proceed against the manufacturer or seller of a firearm

for damages resulting from the use of the firearm by a

third person. When, but only when, a suit is found by a

court not tomeet one of the [*47] statutory exceptions to

a 'qualified civil liability action,' it must be dismissed . . .

[N]othing within the statute controls a court's

determination as to whether particular cases satisfy

[the] new legal standard or its exceptions." (Internal

12 The court notes that the United States Court of Appeals for the Second Circuit discussed this issue in City of New York v.

Beretta U.S.A. Corp., supra, 524 F.3d 396-97, apparently since it was raised by the City, as a state entity, cited New York v.

United States, 505 U.S. 144, 161-66, 112 S.Ct. 2408, 120 L.Ed.2d 120 (1992) (relied on here by the plaintiffs), and stated, "The

PLCAA does not commandeer any branch of state government because it imposes no affirmative duty of any kind on any of

them . . . The PLCAA therefore does not violate the TenthAmendment." (Citation omitted; internal quotation marks omitted) Id.,

397.
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quotation marks omitted.) District of Columbia v. Ber-

etta U.S.A. Corp., supra, 940 A.2d 173.13

3. Due Process

The Due Process Clause of the Fifth Amendment to the

United States Constitution provides that "No person

shall . . . be deprived of life, liberty, or property, without

due process of law." The plaintiffs assert that the PLCAA

has wholly eliminated their common-law rights, and

those of other firearms violence victims, against

particular tortfeasors who have caused them harm,

without providing any alternate remedy, thereby

depriving them of their due process right of redress in

the courts. They claim that, rather than use a narrowly

tailored means, Congress has implemented an overly

broad and irrational shield.

''Laws enacted by Congress under its power to regulate

interstate commerce, and thus meant to 'adjust the

burdens and benefits of economic life[,] come to the

Court with a presumption of constitutionality, and . . . the

burden is on [*48] one complaining of a due process

violation to establish that the legislature has acted in an

arbitrary and irrational way.' Usery v. Turner Elkhorn

Mining Co., 428 U.S. 1, 15, 96 S.Ct. 2882, 49 L.Ed.2d

752 (1976)." District of Columbia v. Beretta U.S.A.

Corp., supra, 940 A.2d 174.

"Barring irrational or arbitrary conduct, Congress can

adjust the incidents of our economic lives as it sees fit.

Indeed, the Supreme Court has not blanched when

settled economic expectations were upset, as long as

the legislature was pursuing a rational policy." (Internal

quotationmarks omitted.) Ileto v. Glock, Inc., supra, 565

F.3d 1140. In the absence of an identified suspect

classification, the rational basis test does not involve "a

more searching review." Id., 1141. Also, "although a

cause of action is a species of property, a party's

property right in any cause of action does not vest until

a final unreviewable judgment is obtained." (Internal

quotation marks omitted.) Id.

In enacting the PLCAA, "Congress was especially

concernedwith '[l]awsuits [that] have been commenced'

seeking 'money damages and other relief against

manufacturers and sellers of firearms for harms caused

by themisuse of their [*49] products by others, including

criminals,' 15 U.S.C. §7901(a)(3) (emphasis added),

and with the threat to interstate commerce of thus

'imposing liability on an entire industry for harm . . .

solely caused by others.' Id. §7901(a)(6). . . Thus the

PLCAA, extending as it does to all pending and future

actions but exempting specified kinds of lawsuits from

its reach, is reasonably viewed as an adjust[ment of] the

burdens and benefits of economic life by Congress . . .

one it deemed necessary in exercising its power to

regulate interstate commerce." (Citations omitted;

emphasis in original; internal quotation marks omitted.)

District of Columbia v. Beretta U.S.A. Corp., supra, 940

A.2d 174-75.

As recently discussed by the Connecticut Supreme

Court in Rodriguez v. Testa, supra, 296 Conn. 25-26, in

City of New York v. Beretta U.S.A. Corp., supra, 524

F.3d 395, the United States Court of Appeals for the

Second Circuit "specifically explained that, '[w]hen

enacting the [PLCAA], Congress explicitly found that

the third-party suits that the [federal law] bars are a

direct threat to the firearms industry, whose interstate

character is not questioned. Furthermore, the [federal

law] only reaches [*50] suits that have an explicit

connection with or effect on interstate commerce.'

[([I]]nternal quotation marks omitted.) Id. The court thus

concluded that there was no showing that Congress

had exceeded its authority when 'there [could] be no

question of the interstate character of the industry in

question and [when] Congress rationally perceived a

substantial effect on the industry of the litigation that the

[federal law sought] to curtail.'" (Emphasis omitted.)

Martinez v. California, 444 U.S. 277, 281-82, 100 S.Ct.

553, 557, 62 L.Ed.2d 481 (1980), provides a useful

illustration. There, a California statute provided that

public entities and employees were immune from suit

for injury resulting from releasing a prisoner. See id.,

444 U.S. 280. Rejecting a due process challenge, the

court stated, "[t]his statute merely provides a defense to

potential state tort-law liability." Id., 281. It found that

"the State's interest in fashioning its own rules of tort law

is paramount to any discernible federal interest, except

perhaps an interest in protecting the individual citizen

from state action that is wholly arbitrary or irrational."

Id., 282. Here, in contrast, concerning the PLCAA,

Congress [*51] explained the federal interest in

protecting the firearms industry from third-party suits,

which were found to be a direct threat thereto.

With respect to the plaintiffs' contention that Congress

should have actedmore narrowly, "under the deferential

13 Since, as discussed above, this court is directed not to decide constitutional issues when it is not necessary, it need not

consider the Government's argument that separation of powers does not extend to non-Article III courts.
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standard of review applied in substantive due process

challenges to economic legislation, there is no need for

mathematical precision in the fit between justification

and means." Concrete Pipe & Products of Calif., Inc. v.

Construction Laborers Pension Trust, 508 U.S. 602,

639, 113 S.Ct. 2264, 124 L.Ed.2d 539 (1993). In view of

Congress' explanation of the purposes of the PLCAA,

discussed in part above, the means it chose, placing

limits on permissible litigation, with specified exceptions,

has not been shown to be irrational and arbitrary.

Plaintiffs' reliance on N.Y. Cent. R.R. Co. v. White, 243

U.S. 188, 201, 37 S.Ct. 247, 61 L.Ed. 667 (1917); and

Duke Power Co. v. Carolina Envtl. Study Group, Inc.,

438 U.S. 59, 88, 98 S.Ct. 2620, 57 L.Ed.2d 595 (1978),

is unpersuasive. As explained in Ileto v. Glock, Inc.,

supra, 565 F.3d 1144, "[i]n White, the Court expressed

concern about whether 'a State might, without violence

to the constitutional [*52] guaranty of due process of

law, suddenly set aside all common-law rules respecting

liability as between employer and employee, without

providing a reasonably just substitute.' 243 U.S. at 201,

37 S.Ct. 247 (emphasis added). That dictum is

inapposite. The PLCAA contains numerous exceptions

and comes nowhere near setting aside all common-law

rules concerning firearmmanufacturers . . .DukePower

is even less persuasive. There, the Court reiterated that

it was an open question whether a legislature may

abolish a common-law recovery scheme without

providing a reasonable substitute remedy.Duke Power,

438 U.S. at 88, 98 S.Ct. 2620 . . . [H]ere Congress has

left in place a number of substitute remedies." (Internal

quotation marks omitted.)

Also, in Duke Power, 438 U.S. 88 n.32, the court stated

that it is "clearly established that [a] person has no

property, no vested interest, in any rule of the common

law . . . The Constitution does not forbid the creation of

new rights, or the abolition of old ones recognized by

the common law, to attain a permissible legislative

object, . . . despite the fact that otherwise settled

expectations may be upset thereby . . . Indeed, statutes

limiting liability [*53] are relatively commonplace and

have consistently been enforced by the courts."

(Citations omitted; internal quotation marks omitted.)

Likewise unavailing to the plaintiffs are Truax v. Corri-

gan, 257 U.S. 312, 42 S.Ct. 124, 66 L.Ed. 254 (1921)

andPoindexter v. Greenhow, 114 U.S. 270, 5 S.Ct. 903,

29 L.Ed. 185 (1885). In Truax, the court found that an

Arizona statute, concerning the remedy of injunction in

labor disputes, "grants complete immunity from any civil

or criminal action to the defendants, for it pronounces

their acts lawful." Truax v. Corrigan, supra, 257 U.S.

328. As explained above, no such complete immunity is

provided by the PLCAA, which requires dismissal of

certain claims but not others.

Similarly, concerning a contract right to pay taxes by

tendering bond coupons, the Poindexter court stated

that a State may not deny "all redress for a deprivation

of a right secured to him by the Constitution. To take

away all remedy for the enforcement of a right is to take

away the right itself." Poindexter v. Greenhow, supra,

114 U.S. 303. The PLCAAdoes not deny tort victims all

redress; rather, it selectively preempts certain actions.
14

As explained above, the PLCAA does not deprive

[*54] the plaintiffs of all remedies. "[T]he PLCAA does

not completely abolish [p]laintiffs' ability to seek redress.

The PLCAA preempts certain categories of claims that

meet specified requirements, but it also carves out

several significant exceptions to that general rule. Some

claims are preempted, but many are not." Ileto v. Glock,

Inc., supra, 565 F.3d 1143.

Here, the PLCAAwould not have prevented the plaintiffs

from commencing an action against Scott Magnano's

estate. In addition, the PLCAA permits actions which

come within its several exceptions. See 15 U.S.C.

§7903(5)(A). In order to effectuate its purposes, the

PLCAA rationally limits the categories of actions which

are permitted against firearms dealers.

4. Equal Protection

Although the Fifth Amendment does not specifically

refer to equal protection, the United States Supreme

Court repeatedly has found there to be an "equal

protection component of theDue Process Clause of the

Fifth Amendment." United States v. Armstrong, 517

U.S. 456, 464, 116 S.Ct. 1480, 134 L.Ed.2d 687 (1996)

(citing Bolling v. Sharpe, 347 U.S. 497, 500, 74 S.Ct.

693, 98 L.Ed. 884 (1954)).

The plaintiffs contend that the PLCAAviolates the equal

protection guarantee [*55] of the Fifth Amendment by

14 Thus, the court respectfully disagrees with the discussion of Due Process, cited by the plaintiffs, in City of Gary v. Smith &

Wesson Corp., Lake Superior Court, Cause No. 45D05-CT-00243 (October 23, 2006, Pete, J.), affirmed on other grounds, 875

N.E.2d 422 (Ind.App. 2007), transfer denied, 915 N.E.2d 978 (Ind. 2009).
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(1) depriving certain victims of firearm industry

wrongdoing of their right to a remedy, while other

persons may still recover, so long as the tortfeasor sold

a product other than firearms; and (2) by discriminating

even among victims of firearm seller negligence, in

allowing victims harmed in states with statutory

established causes of action to recover in court, while

barring relief to others harmed in states where the

judiciary established common-law standards. The

second argument is premised on the predicate

exception, discussed above, in which the PLCAA

provides that a qualified civil liability action "shall not

include . . . an action in which amanufacturer or seller of

a qualified product knowingly violated a State or Federal

statute applicable to the sale ormarketing of the product,

and the violation was a proximate cause of the harm for

which relief is sought." See 15 U.S.C. §7903(5)(A)(iii).

"Whether embodied in the Fourteenth Amendment or

inferred from the Fifth, equal protection is not a license

for courts to judge the wisdom, fairness, or logic of

legislative choices. In areas of social and economic

policy, a statutory classification that neither

[*56] proceeds along suspect lines nor infringes

fundamental constitutional rightsmust be upheld against

equal protection challenge if there is any reasonably

conceivable state of facts that could provide a rational

basis for the classification." FCC v. Beach Communica-

tions, Inc., 508 U.S. 307, 313, 113 S.Ct. 2096, 124

L.Ed.2d 211 (1993). Concerning the PLCAA, in Ileto v.

Glock, Inc., supra, 565 F.3d 1141, the court rejected the

argument that review of the plaintiffs' equal protection

contentions was subject to a higher level of scrutiny.

"There is nothing irrational or arbitrary about Congress'

choice here: It saw fit to 'adjust the incidents of our

economic lives' by preempting certain categories of

cases brought against federally licensedmanufacturers

and sellers of firearms. In particular, Congress found

that the targeted lawsuits 'constitute an unreasonable

burden on interstate and foreign commerce of theUnited

States,' 15 U.S.C. §7901(a)(6), and sought '[t]o prevent

the use of such lawsuits to impose unreasonable

burdens on interstate and foreign commerce,' id.

§7901(b)(4). . . Congress carefully constrained the

[PLCAA's] reach to the confines of the Commerce

Clause. See, e.g., [15 U.S.C.] §7903(2) [*57] (including

an interstate-or foreign-commerce element in the

definition of a 'manufacturer'); id. §7903(4) (same:

'qualified product'); id. §7903(6) (same: 'seller')."

(Footnote omitted.) Ileto v. Glock, Inc., supra, 565 F.3d

1140. "We have no trouble concluding that Congress

rationally could find that, by insulating the firearms

industry from a specified set of lawsuits, interstate and

foreign commerce of firearms would be affected." Id.,

1140-41. See 15 U.S.C. §§7901(a)(3)-(6); 7901(b)(4)

(Congressional findings concerning impact of lawsuits

on firearms industry; purpose of preventing such

lawsuits from imposing unreasonable burdens on

commerce).

In Duke Power, the United States Supreme Court

similarly concluded that there was no equal protection

violation based on Congress' different treatment of the

nuclear energy industry. "The general rationality of the

Price-AndersonAct liability limitations—particularly with

reference to the important congressional purpose of

encouraging private participation in the exploitation of

nuclear energy—is ample justification for the difference

in treatment between those injured in nuclear accidents

and thosewhose injuries are derived from other causes.

[*58] Speculation regarding other arrangements that

might be used to spread the risk of liability in ways

different from the Price-Anderson Act is, of course, not

pertinent to the equal protection analysis." Duke Power

Co. v. Carolina Envtl. Study Group, Inc., supra, 438

U.S. 93-94.

Accordingly, since, in the PLCAA, Congress had a

rational basis, protecting the firearms industry from

defined "qualified civil liability actions," its decision to

treat persons injured by firearms differently does not

violate the plaintiffs' right to equal protection.

5. Right To Petition

The plaintiffs also argue that the PLCAA infringes on

their and other gun violence victims' First Amendment

right to petition, which includes the right to seek redress

through the courts. The First Amendment to the United

StatesConstitution provides, in relevant part, "Congress

shall make no law . . . abridging . . . the right of the

people . . . to petition the Government for a redress of

grievances."

"[T]he right of access to the courts is an aspect of the

First Amendment right to petition the Government for

redress of grievances." Bill Johnson's Restaurants v.

NLRB, 461 U.S. 731, 741, 103 S.Ct. 2161, 76 L.Ed.2d

277 (1983). [*59] The right to petition is "one of themost

precious of the liberties safeguarded by the Bill of

Rights." (Internal quotation marks omitted.) BE & K

Constr. Co. v. NLRB, 536 U.S. 516, 524, 122 S.Ct.

2390, 153 L.Ed.2d 499 (2002).
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As explained by the United States Court of Appeals for

the Second Circuit in City of New York v. Beretta U.S.A.

Corp., supra, 524 F.3d 397-98, the PLCAA does not

violate this right. "By its terms, the [PLCAA] bars plaintiffs

from courts for the adjudication of qualified civil liability

actions, allowing access for only those actions that fall

within [its] exceptions . . . [T]hese restrictions do not

violate plaintiffs' right of access to the courts. The

constitutional right of access [to the courts] is violated

where government officials obstruct legitimate efforts to

seek judicial redress . . . Unconstitutional deprivation of

a cause of action occurs when government officials

thwart vindication of a claim by violating basic principles

that enable civil claimants to assert their rights effectively

. . . The right to petition exists in the presence of an

underlying cause of action and is not violated by a

statute that provides a complete defense to a cause of

[*60] action or curtails a category of causes of action . .

. [O]ur cases rest on the recognition that the right [of

access to the courts] is ancillary to the underlying claim,

without which a plaintiff cannot have suffered injury by

being shut out of court . . . The PLCAA immunizes a

specific type of defendant from a specific type of suit. It

does not impede, let alone entirely foreclose, general

use of the courts by would-be plaintiffs . . . For these

reasons, the PLCAA cannot be said to deprive the

[plaintiffs] of [their] First Amendment right of access to

the courts." (Citations omitted; internal punctuation and

quotation marks omitted.)

In summary, having considered each of the plaintiffs'

constitutional challenges to the PLCAA, the court

concludes that the plaintiffs have not shown that the

PLCAA violates their constitutional rights.

C

Claims Against Cortigliano

The defendants contend that the PLCAA requires that

all of the plaintiffs' claims, including those against

Cortigliano, must be dismissed, since this case is a

"qualified civil liability action" brought against "sellers"

of a qualified product. See 15 U.S.C. §7903(5)(A). The

plaintiffs do not dispute that they allege that Cortigliano

[*61] is a seller, as defined in the PLCAA.

As discussed above, under the PLCAA a "qualified civil

liability action" includes those brought against a

"manufacturer or seller of a qualified product." See 15

U.S.C. §7903(5)(A). A "qualified product" includes a

firearm or ammunition. See 15 U.S.C. §7903(4).

"The term 'seller' means, with respect to a qualified

product . . . a dealer (as defined in section 921(a)(11) of

title 18) 15 who is engaged in the business as such a

dealer in interstate or foreign commerce and who is

licensed to engage in business as such a dealer under

chapter 44 of title 18; or . . . a person engaged in the

business of selling ammunition (as defined in section

921(a)(17)(A) of title 18) 16 in interstate or foreign

commerce at the wholesale or retail level." See 15

U.S.C. §7903(6). Under the PLCAA, "[t]he term

'engaged in the business' has the meaning given that

term in section 921(a)(21) of title 18, 17 and, as applied

to a seller of ammunition, means a person who devotes

time, attention, and labor to the sale of ammunition as a

regular course of trade or business with the principal

objective of livelihood and profit through the sale or

distribution of ammunition." See 15 U.S.C. §7903(1).

In [*62] their complaint, the plaintiffs allege that

Cortigliano is and was the principal and/or president of

Sportsmen's Outpost, a federally licensed firearms

dealer, which is or was engaged in the business of

selling firearms to the general public andwas authorized

to do so in Connecticut. See complaint, ¶¶4, 7, 8. They

allege that, as a licensed firearms dealer, Sportsmen's

Outpost, and its agents and employees, and Cortigliano

"knew or reasonably should have known their

obligations under the federal and state statutes

15 18 U.S.C. §921(a)(11) defines "dealer" to mean "(A) any person engaged in the business of selling firearms at wholesale

or retail, (B) any person engaged in the business of repairing firearms or of making or fitting special barrels, stocks, or trigger

mechanisms to firearms, or (C) any person who is a pawnbroker. The term 'licensed dealer' means any dealer who is licensed

under the provisions of this chapter."

16 18 U.S.C. §921(a)(17) defines "ammunition" to mean "ammunition or cartridge cases, primers, bullets, or propellent

powder designed for use in any firearm."

17 18 U.S.C. §921(a)(21)(C) defines "engaged in the business" to include "as applied to a dealer in firearms, as defined in

section 921(a)(11)(A), a person who devotes time, attention, and labor to dealing in firearms as a regular course of trade or

business with the principal objective of livelihood and profit through the repetitive purchase and resale of firearms, but such

term shall not include a person who makes occasional sales, exchanges, or purchases of firearms for the enhancement of a

personal collection or for a hobby, or who sells all or part of his personal collection of firearms."

Page 18 of 19

2011 Conn. Super. LEXIS 1320, *59

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SDC-FBT0-TXFX-42CF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SDC-FBT0-TXFX-42CF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GWK1-NRF4-428F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GWK1-NRF4-428F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GWK1-NRF4-428F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GWK1-NRF4-428F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GWK1-NRF4-428F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GWK1-NRF4-428F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GWK1-NRF4-428F-00000-00&context=1000516


regulating the firearms industry." See complaint, ¶10. In

Count Two, paragraph 30, they allege that Cortigliano

owed them a duty "to adhere to federal and state

statutes and regulations concerning the possession,

delivery and/or sale of firearms and to exercise

reasonable care in, among other ways, the safekeeping

of firearms and ammunition in its possession and in

reporting any theft or loss of weapons to police." They

also allege that he exercised complete control over

Sportsmen's Outpost. See Complaint, Count Two, ¶31.

These allegations are incorporated in all counts alleged

against Cortigliano.

Thus, the plaintiffs allege that Cortigliano was engaged

in the business of [*63] selling firearms and ammunition,

and controlled the operations of Sportsmen's Outpost,

a federally licensed firearms dealer. With respect to the

Glock and ammunition at issue here, Cortigliano was a

"seller" as defined by the PLCAA. Accordingly, as

discussed above with respect to Sportsmen's Outpost,

all claims against him fall under the purview of the

PLCAA.

Since, as discussed above, the PLCAA requires

dismissal of the claims against Sportsmen's Outpost,

for the same reasons, dismissal of the plaintiffs' claims

against Cortigliano is also required.

CONCLUSION

Based on the foregoing reasons, the defendants' motion

to dismiss the complaint is granted. In view of that

determination, there is no need for the court to consider

the motion to strike individual counts. Judgment may

enter for the defendants. It is so ordered.

BY THE COURT

ROBERT B. SHAPIRO

JUDGE OF THE SUPERIOR COURT
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Case Summary

Overview

Plaintiff's motion to reargue the dismissal of a Protection

of Lawful Commerce inArmsAct, 15 U.S.C.S. § 7901 et

seq. case and renewed motion for leave to amend the

complaint were denied. The motion to reargue was

untimely. A motion to amend did not render a judgment

ineffective under Conn. Gen. Prac. Book, R. App. P. §

63-1(c)(1). The motion to amend presented again the

proposed third amended complaint, which was dated

almost one year before the decision was issued. The

motion to amend did not seek to modify the judgment,

and did not comply with Conn. Gen. Prac. Book, R.

Super. Ct. § 11-11.

Outcome

Motions denied.

Judges: [*1] ROBERT B. SHAPIRO, JUDGE OF THE

SUPERIOR COURT.

Opinion by: ROBERT B. SHAPIRO

Opinion

MEMORANDUM OF DECISION

In its May 26, 2011 memorandum of decision (#161)

(decision), the court concluded that this matter is barred

by the federal Protection of Lawful Commerce in Arms

Act, 15 U.S.C. §7901 et seq. (PLCAA), which prohibits

the commencement of a "qualified civil liability action."

See 15 U.S.C. §7902(a). The court granted the

defendants' motion to dismiss the plaintiffs' second

amended complaint, and ordered that judgment enter

for the defendants. This matter is before the court

concerning the plaintiffs' motion to reargue defendants'

motion to dismiss (#163) (motion to reargue) and their

renewed motion for to leave to amend (#162) (June

2011 motion to amend), which, post-dismissal, seeks to

amend their second amended complaint. Requests for

adjudication concerning these motions were filed on

September 1, 2011.

I

Background

The background of this matter was summarized in the

decision and need not be repeated. Additional

background is provided in view of the issues raised by

the motion to reargue and the June 2011 motion to

amend.

In this matter, the plaintiffs amended their complaint

twice in response to motions [*2] to dismiss based on

thePLCAA.The original complaint was served inAugust

2009 (see return of service). In response to a motion to

dismiss and/or strike, the plaintiffs filed a request for

leave to amend their complaint and an amended

complaint in December 2009 (#105). The defendants

http://advance.lexis.com/api/shepards?id=urn:contentItem:53V8-3301-J9X5-S441-00000-00&category=initial&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:53XD-PCM1-F04C-80R2-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5359-7581-F04C-81DY-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5359-7581-F04C-81DY-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5359-7581-F04C-81DY-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GTG1-NRF4-429M-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GTG1-NRF4-429M-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GTG1-NRF4-429M-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GS91-NRF4-40PD-00000-00&context=1000516


did not object; as a result the amended complaint

became operative. In response to a second motion to

dismiss and/or strike, the plaintiffs sought leave to file

their second amended complaint (#114) in March 2010.

Again, the defendants did not object and the second

amended complaint became the operative complaint.

In June 2010, after a third motion to dismiss and/or

strike filed by the defendants, again premised on the

PLCAA(#118), the plaintiffs sought permission to amend

again, to file a third amended complaint. See #126.

Since the defendants opposed this third proposed

amended complaint (see #127), and since the

defendants' motion to dismiss and/or strikewas pending

and the defendants challenged subject matter

jurisdiction by asserting that the PLCAA required the

immediate dismissal of the case, the court declined to

rule on the request for leave to amend. SeeOrder dated

July 20, 2010 (#131) (July [*3] 2010 order). The court

ordered a briefing schedule and scheduled the

defendants' motion for hearing. Subsequently, the

United States of America was permitted to intervene to

address the constitutionality of the PLCAA. See

#147.86. After briefing and oral argument, the decision

was issued on May 26, 2011.

The plaintiffs filed their June 2011 motion to amend on

June 15, 2011 at 5:00 p.m. The court's E-Filing system

also recorded that on June 15, 2011, at 5:04 p.m., the

motion to reargue was received for filing. See Exhibit 2

to plaintiffs' reply (#171). As reflected on the Court's

Docket, the motion to reargue was deemed to be filed

on the next day, June 16, 2011, twenty-one days after

the issuance of the decision.

The docketing of the filing of the motion to reargue as

having occurred on June 16, 2011, not on June 15,

2011, was required by Practice Book §7-17, which

provides, in relevant part, "a document that is

electronically received by the clerk's office for filing after

5 o'clock in the afternoon on a day on which the clerk's

office is open or that is electronically received by the

clerk's office for filing at any time on a day on which the

clerk's office is closed, shall be deemed [*4] filed on the

next business day upon which such office is open."

(Emphasis added.) The plaintiffs did not move for an

extension of time in which to file the motion to reargue.

II

Discussion

A

Timeliness

The plaintiffs seek reargument, and leave to amend,

based on City of N.Y. v. Mickalis Pawn Shop, LLC, 645

F.3d 114 (2d Cir. May 4, 2011) (Mickalis), a decision

issued after oral argument of the motion to dismiss was

held by this court on March 7, 2011.1 Although that

decision of the United States Court of Appeals was

issued three weeks before this court issued its decision

on May 26, 2011, the plaintiffs did not bring it to the

court's attention until after they received the court's

decision granting the motion to dismiss, when they filed

the June 2011 motion to amend on June 15, 2011 and

their motion to reargue on June 16, 2011.2 The plaintiffs

assert that reargument and amendment are warranted,

sinceMickalis determined that the PLCAA is not subject

matter jurisdictional. See id., 645 F.3d 127.As discussed

below, that ruling applied to federal courts.

The defendants contend that the time permitted by the

Rules of Practice in which to seek reargument elapsed

before the motion to reargue was filed, making it

untimely. Assuming, arguendo, that the plaintiffs had

timely filed their motion to reargue, thereby tolling the

deadline to appeal, the defendants also assert that the

motion to amend should be denied because it would

cause unreasonable delay, take unfair advantage [*6] of

and prejudice the defendants, and confuse the factual

issues. In addition, they assert that the plaintiffs are

judicially estopped from changing their factual

1 See discussion of Mickalis, below.

2 Connecticut's appellate courts have stated that belated attempts to avoid adverse results should not [*5] be rewarded. "We

have made it clear that we will not permit parties to anticipate a favorable decision, reserving a right to impeach it or set it aside

if it happens to be against them, for a cause which was well known to them before or during the trial. Krattenstein v. G. Fox &

Co., 155 Conn. 609, 616, 236 A.2d 466 (1967) . . . The plaintiff's attempt to manipulate the arbitration process by reserving

objection until after the announcement of the arbitral award is precisely the kind of conduct we discountenanced in Krattenstein

v. G. Fox & Co., supra. We will not reward such conduct here." (Internal quotation marks omitted.) Shore v. Haverson

Architecture And Design, P.C., 92 Conn.App. 469, 476-77, 886 A.2d 837 (2005), cert. denied, 277 Conn. 907, 894 A.2d 988

(2006).
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allegations to attempt to negate the dismissal of the

case.

"Aparty only has twenty days from the date of judgment

in which to file a motion for reconsideration. Practice

Book §11-12(a). After the twenty days has passed, no

such motions can be filed and the judgment becomes

final."Weinstein v. Weinstein, 275 Conn. 671, 699-700

n.21, 882 A.2d 53 (2005). "[T]he time to appeal runs

from the announcement of the trial court of its decision,

either orally or by filing a memorandum of decision, and

the time within which to file the appeal is not postponed

to the formal entry of judgment . . ."Grzys v. Connecticut

Co., 123 Conn. 605, 607, 198A. 259 n., 123 Conn. 605,

198 A. 259 (1938). See Jaquith v. Revson, 159 Conn.

427, 431, 270 A.2d 559 (1970) ("[A]ctual judgment was

the pronouncement by the court of its decision upon the

issues before it, which took the form of a memorandum

of decision").

"Practice Book Sections 11-11 and 11-12 require a

motion to reargue to be filed within twenty days of the

filing andmailing of the decision sought to be reargued."

[*7] Rossman v. Morasco, Superior Court, judicial dis-

trict of Stamford-Norwalk, Complex Litigation Docket at

Stamford, Docket No. X08 CV 01 0183603, 2006 Conn.

Super. LEXIS 3838 (December 21, 2006, Adams, J.).

As explained in Anderson v. City of New London, Supe-

rior Court, judicial district of New London at New Lon-

don, Docket No. CV 541273, 2000 Conn. Super. LEXIS

509 (February 24, 2000, Corradino, J.), "Practice Book

§11-11 applies to '[a]ny motions which would, pursuant

to Section 63-1, delay the commencement of the appeal

period . . . and any motions which, pursuant to Section

63-1, would toll the appeal period . . .' Amotion will delay

the commencement of the appeal period if it is a motion

. . . that, if granted, would render the judgment, decision

or acceptance of the verdict ineffective. Practice Book

§63-1(c)(1). 'Motions that, if granted, would render a

judgment, decision or acceptance of the verdict

ineffective include . . . motions that seek . . . reargument

of the judgment or decision.' Id. The motion, however,

will only delay the commencement of the appeal period

if it 'is filed within the appeal period . . .' Id.

Practice Book §63-1 provides that '[u]nless a different

time period is provided by statute, an appeal must be

filed within [*8] twenty days of the date notice of the

judgment or decision is given.' Practice Book §63-1(a) .

. . The motion is untimely because it was not filed within

twenty days cf. K.A. Thompson Electric Co. v. Wesco,

Inc., 24 Conn.App. 758, 591 A.2d 822 (1991) where the

court said: 'Because the plaintiff's motion to reargue

was timely filed within the original appeal period and the

appeal was filed within twenty days of the denial of that

motion, we conclude that the plaintiff's appeal was

timely filed.' Id., pp. 760-61. The issue raised in the case

was 'whether the timely filing of a motion to reargue tolls

the runnings of the appeal period.' Id., p. 758. The court

decided that it did and refused to dismiss the appeal. A

corollary of the court's reasoning is that if the motion to

reargue had not been filed within the appeal period, the

trial court would not have entertained the motion to

reargue. For example, a trial court has no power to

extend the time for an appeal unless amotion requesting

such relief is filed within the appeal period. In re Karen

R., 45 Conn.Sup. 255, 257, 717A.2d 856 (1998), Farm-

ers & Mechanics Savings Bank v. Sullivan, 216 Conn.

341, 366, 579 A.2d 1054 (1990). If that is the case, how

can the court entertain [*9] a motion to reargue going to

the merits filed beyond the appeal period? It cannot."

(Emphasis in original.)

The plaintiffs contend that their motion to reargue was

timely because their June 2011motion to amend, which

was filed previously at 5:00 p.m. on June 15, 2011,

tolled the appeal period when it was filed.

Practice Book §63-1(c)(1) states, in relevant part, "[i]f a

motion is filed within the appeal period that, if granted,

would render the judgment, decision or acceptance of

the verdict ineffective, . . . a new twenty day period or

applicable statutory time period for filing the appeal

shall begin on the day that notice of the ruling is given

on the last such outstanding motion . . ." Practice Book

§63-1(c)(1) also provides, in relevant part, "Motions

that, if granted, would render a judgment . . . ineffective

include, but are not limited to, motions that seek: the

opening or setting aside of the judgment; a new trial; the

setting aside of the verdict; judgment notwithstanding

the verdict; reargument of the judgment or decision;

collateral source reduction; additur; remittitur; or any

alteration of the terms of the judgment.

'Motions that do not give rise to a new appeal period

[*10] include those that seek: clarification or articulation,

as opposed to alteration, of the terms of the judgment or

decision; a written or transcribed statement of the trial

court's decision; or reargument of a motion listed in the

previous paragraph."

Thus, "[m]otions that, if granted, would render a

judgment, decision, or acceptance of the verdict

ineffective include motions that seek any alteration of
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the terms of a judgment or decision." In re Haley B., 262

Conn. 406, 412, 815 A.2d 113 (2003). Practice Book

§63-1(c)(1) lists the types ofmotionswhichwould render

a judgment or decision ineffective and states that such

motions are "not limited to" those listed. A motion to

amend a complaint is not among those listed. Since it is

addressed to a plaintiff's allegations, and not to a

judgment or decision, a motion to amend a complaint

differs from the type ofmotions contemplated in Practice

Book §63-1(c)(1).

The plaintiffs' June 2011 motion to amend is not a

Practice Book §§63-1(c)(1) motion. It presents again

their proposed third amended complaint, which is dated

June 18, 2010, almost one year prior to the issuance of

the decision on May 26, 2011.

The June 2011 motion to amend does not [*11] seek to

modify the court's judgment. In Jaser v. Jaser, 37 Con-

n.App. 194, 655 A.2d 790 (1995), the court explained

the distinction between a motion which seeks the

modification of a judgment and one which seeks

reargument. "Regardless of how the [plaintiffs]

characterize . . . [their] motion, we must examine the

practical effect of the trial court's ruling in order to

determine its nature." Id., 202. "Amodification is defined

as [a] change; an alteration or amendment which

introduces new elements into the details, or cancels

some of them, but leaves the general purpose and

effect of the subject-matter intact . . . Conversely, the

purpose of a reargument is . . . to demonstrate to the

court that there is some decision or some principle of

law which would have a controlling effect, and which

has been overlooked, or that there has been a

misapprehension of facts . . . A reconsideration implies

reexamination and possibly a different decision by the

[court] which initially decided it . . . While a modification

hearing entails the presentation of evidence of a

substantial change in circumstances, a reconsideration

hearing involves consideration of the trial evidence in

light of outside [*12] factors such as new law, a

miscalculation or a misapplication of the law. To set

aside means [t]o reverse, vacate, cancel, annul, or

revoke a judgment . . ."(Citations omitted; footnote

omitted; internal quotation marks omitted.) Id., 202-03.

The filing of amotion to amend does not, as the plaintiffs

contend, render the dismissal moot. Such a motion is

not the equivalent of a motion seeking either a

modification to or a vacating of a judgment of dismissal.

In re Haley B., supra, 262 Conn. 406, cited by the

plaintiffs, illustrates this distinction. There, an oral

request was treated by the trial court as a motion for

clarification and the trial court changed its decision as to

frequency of visitation. See id., 409-10. Notwithstanding

the trial court's characterization of the motion, the

Supreme Court looked "to the substance of the relief

sought by the motion rather than the form," id., 413, and

found that "a portion of the court's original decision,

namely, that part requiring weekly visitation, was

rendered ineffective by the subsequent order of the

court reducing visitation to amonthly basis. It is apparent

to us, therefore, that the parties presented, and the trial

court ruled [*13] on, in substance, a motion to alter or

modify the trial court's previous judgment." (Emphasis

in original.) Id., 414. Since the terms of the judgment

were modified, the trial court's order gave rise to a new

twenty-day appeal period. See id.

Here, in contrast, the motion to amend seeks to change

the plaintiffs' allegations. Rather than substantively

address the decision and the reasons why the court

found their claims were barred by the PLCAA, the

plaintiffs claim that their allegations in the proposed

third amended complaint bring the case outside the

PLCAA. See plaintiffs' memorandum (#165), p. 5. The

court addresses the proposed changes below at pages

14-15.

In addition, the texts of the plaintiffs' own motions show

that their June 2011 motion to amend could not toll the

appeal period because it did not comply with Practice

Book §11-11. Practice Book §11-11 provides, in relevant

part, "Any motions which would, pursuant to Section

63-1, delay the commencement of the appeal period,

and anymotionswhich, pursuant to Section 63-1, would

toll the appeal period and cause it to begin again, shall

be filed simultaneously insofar as such filing is possible

and . . . shall indicate on the [*14] bottom of the first

page of the motion that such motion is a Section 11-11

motion. The foregoing applies to motions to reargue

decisions that are final judgments for purposes of appeal

. . ." (Emphasis added.) The motion to amend does not

state that it is a "Section 11-11 motion." In contrast, at

the bottom of its first page, the motion to reargue does

state that it is such a motion.3

For the reasons stated above, the motion to amend is

not a motion which tolls the appeal period. The motion

3 The plaintiffs also assert that themotion to reargue was not just one document filed in isolation and that Practice Book §63-1

contemplates multiple filings. Practice Book §63-1(e) provides, "Any party filing more than one motion that, if granted, would
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to reargue, which, as stated above, was filed on June

16, 2011, was untimely. "Under our rules the court

concludes it does not have the power or right to decide

this matter in any other way." Anderson v. City of New

London, supra, Superior Court, Docket No. CV 541273,

2000 Conn. Super. LEXIS 509.

B

Amendment

The plaintiffs argue that the court's July 2010 order

concerning their previousmotion to amend runs counter

to City of N.Y. v. Mickalis Pawn Shop, LLC, supra, 645

F.3d 114 (Mickalis), which was issued three weeks prior

to this court's May 26, 2011 decision, but not brought to

the court's attention by the plaintiffs until after they

received this court's decision dismissing this case. The

plaintiffs contend that, in light of Mickalis, which

concluded that, in federal court, the PLCAA is not

subject matter jurisdictional, this court should now grant

their June 2011 motion to amend.

In essence, this aspect of the plaintiffs' argument seeks

to reargue the court's July 2010 order, long after the

twenty-day period afforded by Practice Book §11-12 for

the filing of a motion to reargue. [*16] See Practice

Book §11-12(d) (§11-12 applies to decisions which are

not final judgments). The plaintiffs did not file a timely

motion to reargue concerning the court's July 2010

order. "After the twenty days has passed, no such

motions can be filed . . . "Weinstein v. Weinstein, supra,

275 Conn. 699-700, n. 21.

Also, the court is unpersuaded thatMickalis counsels a

different result in this Connecticut court. There, the

United States Court of Appeals "conclude[d] that the

PLCAA's bar on 'qualified civil liability action[s],' 15

U.S.C. §7902(a), does not deprive courts of

subject-matter jurisdiction. The language of the PLCAA

does not speak in jurisdictional terms or refer in any way

to the jurisdiction of the [district courts] . . . Instead, it

provides only that '[a] qualified civil liability action may

not be brought in any Federal or State court.' 15 U.S.C.

§7902(a). Although the phrase 'may not be brought'

suggests absence of jurisdiction, the phrase is not

equivalent to a clear statement of Congress's intent to

limit the power of the courts rather than the rights of

litigants . . . In the absence of such a clear statement,

we must treat the PLCAA as speaking only to the rights

and [*17] obligations of the litigants, not to the power of

the court . . . Having determined that we possess

subject-matter jurisdiction, we would, in the ordinary

course, proceed to consider whether the . . . lawsuit is

nonetheless barred by the PLCAA. In this case,

however, the defendants did not fully litigate their

defenses under the PLCAA, but instead withdrew from

the litigation, defaulted, and suffered a default judgment

to be entered against them. We accordingly inquire not

whether the . . . lawsuit was barred by the PLCAA, but

rather, whether the district court abused its discretion in

entering a default judgment against the defendants."

(Citations omitted; emphasis added; footnote omitted;

internal quotation marks omitted.) Id., 645 F.3d 127.

Here, the parties extensively briefed and argued the

applicability of the PLCAA in connection with the

defendants' motion to dismiss, and no default judgment

was involved. Once jurisdiction was raised by the

defendants' motion to dismiss, the court was obligated

to consider it. "Once the question of lack of jurisdiction

of a court is raised, [it] must be disposed of no matter in

what form it is presented . . . The court must fully resolve

it before [*18] proceeding furtherwith the case." (Internal

quotation marks omitted.) St. Paul Travelers Cos. v.

Kuehl, 299 Conn. 800, 816, 12 A.3d 852 (2011).

In addition, Mickalis concerned subject matter

jurisdiction in the United States District Court, not in the

Connecticut Superior Court. Whether a federal court

has subjectmatter jurisdiction presents a questionwhich

differs from whether this court has subject matter

jurisdiction. "Federal district courts, like other Article III

courts, are 'courts of limited jurisdiction . . . [that] possess

only that power authorized by [the] Constitution and

statute.' Exxon Mobil Corp. v. Allapattah Servs., 545

U.S. 546, 552, 125 S.Ct. 2611, 162 L.Ed.2d 502

(2005)[.]" (Internal quotation marks omitted). Arar v.

Ashcroft, 532 F.3d 157, 170 (2d Cir. 2008).

"[U]nlike the judicial articles of most state constitutions

and that of the United States constitution (article III), the

powers and jurisdiction of the two courts [originally]

specifically named in the Connecticut constitution (the

render the judgment, decision or acceptance of the verdict ineffective, shall file such motions simultaneously insofar as

simultaneous filing is possible." The fact that the plaintiffs were filing two motions does not convert the June 2011 motion to

amend into a motion which would render the decision ineffective or operate to negate the date of filing requirement set forth in

Practice Book §7-17. Practice Book §63-1(e) directs a party who is filing more than one motion which would render a judgment

or decision ineffective to file them together, rather [*15] than days or weeks apart.
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Supreme and Superior Courts) are not specified. The

reason is obvious. The 1818 constitution neither created

nor provided for the creation of a new judicial system of

new courts. [*19] Rather, it adopted and gave

permanence in the constitution to the existence of the .

. . Superior Court as the trial court of general jurisdiction."

(Footnote omitted; internal quotation marks omitted.)

State v. DeJesus, 288 Conn. 418, 456-57, 953 A.2d 45

(2008). In contrast to the United States District Court,

this court's subject matter jurisdiction is derived from

Connecticut law, not the United States Constitution or

federal statutory law. See id.

Consistent with the approach discussed in City of N.Y.

v. Mickalis Pawn Shop, LLC, supra, this court, in its

decision, proceeded to conclude that the operative

complaint was barred by the PLCAA. As a result,

judgment entered for the defendants.Where thePLCAA

bars the action, dismissal is required. See City of New

York v. Beretta U.S.A. Corp., 524 F.3d 384, 389, 395,

404 (2d Cir. 2008), cert. denied, 556 U.S. 1104, 129 S.

Ct. 1579, 173 L. Ed. 2d 675 (2009) (motion to dismiss

amended complaint; appellate court directed dismissal

of the case as barred by the PLCAA.).

"An amendment after judgment . . . is a possible, but

most extraordinary, remedy, to be allowed only in

exceptional cases and with the greatest caution." Kelly,

Administrator v. New Haven Steamboat Co., 75 Conn.

42, 47, 52A. 261 (1902). [*20] "[T]he trial court has wide

discretion in granting or denying amendments before,

during, or after trial." (Internal quotation marks omitted.)

Sherman v. Ronco, 294 Conn. 548, 554 n.10, 985 A.2d

1042 (2010).

"In determining whether there has been an abuse of

discretion [in granting or denying an amendment], much

depends on the circumstances of each case . . . In the

final analysis, the court will allow an amendment unless

it will cause an unreasonable delay, mislead the

opposing party, take unfair advantage of the opposing

party or confuse the issues, or if there has been

negligence or laches attaching to the offering party."

(Citations omitted; internal quotation marks omitted.)

McNeil v. Riccio, 45 Conn.App. 466, 474, 696 A.2d

1050 (1997). "The essential tests are whether the ruling

of the court will work an injustice to either the plaintiff or

the defendant and whether the granting of the motion

will unduly delay a trial." (Internal quotation marks

omitted.) Franc v. Bethel Holding Co., 73 Conn.App.

114, 132, 807A.2d 519, cert. granted on other grounds,

262 Conn. 923, 812A.2d 864 (2002) (appeal withdrawn

October 21, 2003).

"In exercising its discretion with reference to a motion

[*21] for leave to amend, a court should ordinarily be

guided by its determination of the question whether the

greater injustice will be done to the mover by denying

him his day in court on the subject matter of the

proposed amendment, or to his adversary by granting

the motion, with the resultant delay." DuBose v. Cara-

betta, 161 Conn. 254, 263, 287 A.2d 357 (1971).

As explained above, the plaintiffs filed three complaints

in this matter since it was commenced in August 2009

(see return of service), prior to the court's consideration

of themotion to dismiss the second amended complaint.

As a result, the defendants briefed three separate

motions to dismiss premised on the PLCAA. The

proposed third amended complaint is the plaintiffs' fourth

attempt at pleading their claims. Thus, the plaintiffs had

ample opportunity to frame their allegations adequately

so that they would have their day in court concerning

their claims, which, as discussed in the court's decision,

arise from the assault, abduction and shooting to death

of Jennifer Magnano. See Kelley v. Bonney, 221 Conn.

549, 592, 606 A.2d 693 (1992) (court may properly

denymotion to amendwhere, after several opportunities

to do so, plaintiff [*22] has not framed complaint

adequately).

Without citations to authority and without analysis, the

plaintiffs assert, in their memorandum (#165), page 5,

that their proposed "amendments specifically bring the

case outside the scope of the PLCAA, allowing Plaintiffs

their day in court." Their reply memorandum (#171) is

similarly devoid of such citations and analysis to support

this assertion.

For example, they do not address the court's discussion

of the issues in its decision, which included extensive

citations to decisional authority. In their memorandum,

page 2, they cite proposed amendments in the third

amended complaint, which allege that the defendants

"'negligently and unlawfully transferred [the Glock and

ammunition] to Scott Magnano' without completing a

required Form 4473 or conducting a required Brady

background check, even though they 'reasonably should

have known that Magnano was not legally eligible to

purchase a firearm.'" In its decision concerning the

second amended complaint, the court addressed issues

concerning transfer and delivery (see decision, pages

9-16) and discussed ATF Form 4473 and the

background check requirement (see decision, pages

26-27).

Similarly, at page [*23] three of their memorandum, the

plaintiffs assert that their proposed amendments also
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allege that the defendants "'entrusted the firearms to

Magnano' and 'transferred dominion and control of the

firearms toMagnano' even thoughSportsman'sOutpost

'knew or had reason to know [Magnano] was likely to

use the [Glock 21] firearm in a manner involving

unreasonable risk of bodily harm to himself'"; and that

"the gun shop's illegal and untimely failure to report to

law enforcement that the gun was no longer in the shop

is a common tactic used by 'gun dealers who sell guns

off the books, without records of sale or background

checks.'" In its decision, the court also addressed

negligent entrustment (see decision, pages 23-26) and

the fact that no "off the books sale" by the defendants to

Magnano was alleged (see decision, pages 15-16).

Review of the plaintiffs' proposed amendments shows

that, again, this theory is neither pleaded nor necessarily

implied in their allegations. See third amended

complaint, ¶¶69-70; Gold v. Rowland, 296 Conn. 186,

200-01, 994 A.2d 106 (2010).

"Because the plaintiffs do not cite any authority or

develop their claim with analysis, [the court concludes]

that the claim [*24] is inadequately briefed. See, e.g.,

Connecticut Light & Power Co. v. Dept. of Public Utility

Control, 266 Conn. 108, 120, 830 A.2d 1121 (2003)

('[a]nalysis, rather than mere abstract assertion, is

required in order to avoid abandoning an issue by

failure to brief the issue properly' [internal quotation

marks omitted])." Hartford/Windsor Healthcare Proper-

ties, LLC v. Hartford, 298 Conn. 191, 194 n. 4, 3A.3d 56

(2010). See Smith v. Andrews, 289 Conn. 61, 80, 959

A.2d 597 (2008), where, concerning a schedule of

patients and surgeries to be performed, see id., 77, the

court stated, "With respect to the schedule, the plaintiff's

brief consists of three pages of facts and no citation to

any legal authority. We consider that claim to be

abandoned." (Emphasis in original.) Here, likewise, in

the absence of analysis and citations to authority, the

court considers the plaintiffs' claim that their proposed

amendments bring the case outside the scope of the

PLCAA to be inadequately briefed and, therefore,

abandoned.

In view of the history of this matter, discussed above,

involving the successive pendency of motions

challenging the plaintiffs' various complaints, no trial

date was scheduled.As [*25] discussed in the decision,

the PLCAAprohibits the commencement of a "qualified

civil liability action" in any state court. See 15 U.S.C.

§7902(a). The court is mindful of the purposes of the

PLCAA, as stated by Congress, among which are: "(1)

To prohibit causes of action against manufacturers,

distributors, dealers, and importers of firearms or

ammunition products, and their trade associations, for

the harm solely caused by the criminal or unlawful

misuse of firearm products or ammunition products by

others when the product functioned as designed and

intended . . . [and] (4) To prevent the use of such

lawsuits to impose unreasonable burdens on interstate

and foreign commerce." See 15 U.S.C. §7901(b).

Thus, the circumstances here differ substantially from

those in cases cited by the plaintiffs concerning

amendments. In contrast to Miller v. Fishman, 102

Conn.App. 286, 292, 925A.2d 441 (2007), cert. denied,

285Conn. 905, 942A.2d 414 (2008), where the plaintiffs

demonstrated that if they had been allowed to amend

their complaint, "the basis for summary judgment would

have fallen away"; here, as discussed above, the

plaintiffs have not substantively addressed the court's

decision and [*26] shown that their proposed

amendments would take the case outside the PLCAA's

prohibition.

Similarly, no circumstances involving a statutory

prohibition and successive motions to dismiss were

present in Burton v. Stamford, 115 Conn.App. 47, 52-

53, 971 A.2d 739, cert. denied, 293 Conn. 912, 978

A.2d 1108 (2009), where the trial court set aside a

directed verdict and determined, in the exercise of its

discretion, that the plaintiff's motion to amend during

trial should have been permitted. The trial court stated,

"the denial [of the motion to amend] turned a plaintiff

claiming serious injuries out of court without a decision

on the merits of his claim. Permitting the amendment

would have caused the defendant only to have to

reframe its request to charge and final arguments to the

jury in terms of one statute rather than another. The key

liability issues would be the same under either statute .

. ." (Internal quotation marks omitted.) Id., 61.

Accordingly, the trial court concluded that the

amendment "would cause no prejudice to the defendant

[.]" Id., 62.

The situation in Jacob v. Dometic Origo AB, 100 Con-

n.App. 107, 110-11, 916 A.2d 872, cert. granted, 282

Conn. 922, 925A.2d 1103 (2007), [*27] also differs from

the circumstances in this matter. In that matter, there

was no history of successive motions dismiss filed by

the defendants, based on a statutory scheme which

prohibited the commencement of the action. Rather, in

Jacob, the trial court denied a motion to amend since it

concluded that the plaintiff had been negligent in

prosecuting the claim. See id., 112. Under the
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circumstances there, the Appellate Court stated,

"[a]lthough the plaintiff may have been delinquent in

filing her memorandum of law opposing summary

judgment and brought this motion for leave to amend

the complaint after the time for pleadings had closed, no

significant injustice or prejudice worked against the

defendants." Id., 114.

As discussed above, here, in view of the purposes of

the PLCAA, since the plaintiffs were afforded several

opportunities to frame their allegations, requiring the

defendants to continuously address the plaintiffs'

changing allegations, allowing the proposed

amendments post-judgment, when the amendments

have not been shown to take the case outside of the

PLCAA's prohibition on commencement of a "qualified

civil liability action" in any state court, see 15 U.S.C.

§7902(a), would [*28] prejudice and take unfair

advantage of the defendants.

In earlier cases cited by the plaintiffs, Tedesco v. Julius

C. Pagano, Inc., 182 Conn. 339, 341, 438 A.2d 95

(1980); Smith v. New Haven, 144 Conn. 126, 132, 127

A.2d 829 (1956); andCook v. Lawlor, 139 Conn. 68, 72,

90 A.2d 164 (1952), there was no similar history and no

statutory scheme which prohibited the commencement

of the action.

The procedural history here is closer to that inCollum v.

Chapin, 40 Conn.App. 449, 671 A.2d 1329 (1996),

where the plaintiff moved to amend his complaint after

issuance of the court's memorandum of decision

granting the defendants' motion for summary judgment.

See id., 451. The Appellate Court affirmed the trial

court's refusal to allow the plaintiff to amend the

complaint after he received the trial court's decision and

stated, "[t]he trial court's refusal to allow a belated

amendment to a pleading in response to the filing of a

motion for summary judgment by the adverse party will

be sustained unless there is clear evidence of an abuse

of discretion . . . Where, as here, the motion was filed

after the court had already ruled in favor of the defendant

on its summary judgment motion, its action was

[*29] clearly justified." (Internal quotation marks

omitted.) Id., 453-54.

Under the circumstances here, the defendants would

be unduly prejudiced and unfair advantage of them

taken if amendment were permitted after judgment by

the court. At this stage of the proceedings, since the

plaintiffs had several opportunities to adequately plead

their claims in advance of the court's consideration of

the motion to dismiss the second amended complaint,

in order to avoid the PLCAA's prohibition on

commencement of a "qualified civil liability action"; and

since they have not shown that their proposed

amendments would take the case outside the PLCAA in

order to afford them an opportunity to present their case

on themerits at trial, the greater injustice would be done

to the defendants if the court permitted the proposed

amendments after judgment has been rendered and

the case dismissed, by continuing this litigation, thus

requiring them to go on defending against it.

The Supreme Court recently reiterated the policy that

"[o]nce a judgment [is] rendered it is to be considered

final and it should be left undisturbed by post-trial

motions except for a good and compelling reason . . .

Otherwise, there might [*30] never be an end to

litigation." (Citation omitted; internal quotation marks

omitted.) Chapman Lumber, Inc. v. Tager, 288 Conn.

69, 107, 952 A.2d 1 (2008). For the reasons stated

above, in the exercise of the court's discretion, the

plaintiffs' June 2011 motion to amend is denied.4

CONCLUSION

Based on the foregoing reasons, the plaintiffs' motion to

reargue and their June 2011 motion to amend are

denied. It is so ordered.

BY THE COURT

ROBERT B. SHAPIRO

JUDGE OF THE SUPERIOR COURT

4 In view of this determination, the court need not consider the defendants' judicial estoppel argument.
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order of the United States Court of Appeals for the

Second Circuit. The following questions were certified

by the United States Court of Appeals and accepted by

the New York State Court of Appeals pursuant to sec-

tion 500.17: "Whether the defendants owed plaintiffs a

duty to exercise reasonable care in the marketing and

distribution of the handguns they manufacture?" and

"Whether liability in this case may be apportioned on a

market share basis, and if so, how?"
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Case Summary

Procedural Posture

Respondents, relatives of gunshot victims, sued

appellant handgun manufacturers, and the

manufacturers appealed from judgments entered

against them. The United States Court of Appeals for

the Second Circuit certified these questions to the

instant court: whether the manufacturers owed the

relatives a duty to exercise reasonable care inmarketing

and distributing; and whether liability could be

apportioned on a market share basis, and if so, how.

Overview

The relatives of persons killed by handguns sued the

manufacturers. Judgment was entered for the relatives

on their claims of negligent marketing and distribution;

themanufacturers appealed. The federal appellate court

certified these questions to the instant court: (1) whether

the manufacturers owed the relatives a duty of

reasonable care in marketing and distributing the guns,

and (2) whether liability could be apportioned on a

market share basis. The instant court answered both

questions in the negative. The relatives presented no

evidence to show to what degree the risk of injury was

enhanced by the presence of negligently marketed and

distributed guns, as opposed to the risk presented by all

guns in society. The negligent entrustment doctrine was

inapplicable, as the relatives did not show that the

manufacturers knew or had reason to know their

distributors engaged in substantial sales of guns into

the gun-trafficking market on a consistent basis. The

market share theory was inapt, as guns were not

fungible, themanufacturers' marketing techniqueswere

not uniform, and the manufacturers' market share did

not necessarily correspond to the degree of risk their

conduct created.

Outcome

The certified questions were answered in the negative.
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578; Lauer v City of New York, 95 NY2d 95; Liriano v

Hobart Corp., 92 NY2d 232; D'Amico v Christie, 71

NY2d 76; Pulka v Edelman, 40 NY2d 781; Strauss v

Belle Realty Co., 65 NY2d 399;Eiseman v State of New

York, 70 NY2d 175; Nallan v Helmsley-Spear, Inc., 50

NY2d 507.) II. Liability may not be apportioned in this

case on a market share basis. (Williams v State of New

York, 308 NY 548; Hymowitz v Eli Lilly & Co., 73 NY2d

487, 493 US 944; Matter of DES Mkt. Share Litig., 79

NY2d 299; Enright v Eli Lilly & Co., 77 NY2d 377, 502

US 868; Brenner v American Cyanamid Co., 263 AD2d

165; Matter of New York State Silicone Breast Implant

Litig., 166 Misc 2d 85, 234 AD2d 28; 210 E. 86th St.

Corp. v Combustion Eng'g, 821 F Supp 125; DaSilva v

American Tobacco Co., 175 Misc 2d 424; Healey v

Firestone Tire & Rubber Co., 87 NY2d 596; Kinnett v

Mass Gas & Elec. Supply Co., 716 F Supp 695.)

Budd Larner Gross Rosenbaum Greenberg & Sade, P.

C. (Timothy A. Bumann, of the Georgia Bar, admitted

pro hac vice, of counsel), and Budd Larner Gross

Rosenbaum Greenberg & Sade, P. C., New York City

(Christina Fichera Dente of counsel), for Taurus

International Manufacturing, Inc., appellant. I. The duty

asserted by plaintiffs is not and should not be recognized

by New York law. ( Murphy v American Home Prods.

Corp., 58 NY2d 293; Hall v United Parcel Serv., 76

NY2d 27; Purdy v Public Adm'r of County of

Westchester, 72 NY2d 1; McCarthy v Olin Corp., 119

F3d 148; Pulka v Edelman, 40 NY2d 781; Strauss v

Belle Realty Co., 65 NY2d 399; Palka v Servicemaster

Mgt. Servs. Corp., 83 NY2d 579.) II. Liability in this case

can neither be imposed nor apportioned on a market

share basis. ( Hymowitz v Eli Lilly & Co., 73 NY2d 487;

Brenner v American Cyanamid Co., 263 AD2d 165.)

Schulte Roth & Zabel, L. L. P., New York City (Marc E.

Elovitz, Michael S. Feldberg, Tim O'Neal Lorah and

Kefira R. Wilderman of counsel), McHugh & Barnes, P.

C. (Elisa Barnes and Monica Connell of counsel), and

Weitz & Luxenberg, P. C. (Denise M. Dunleavy of

counsel), for respondents. I. NewYork's common law of

negligence requires gun manufacturers to use

reasonable care in marketing and distributing their

uniquely lethal products. ( Palka v Servicemaster Mgt.

Servs. Corp., 83 NY2d 579; Lauer v City of New York,

95 NY2d 95; Tenuto v Lederle Labs., 90 NY2d 606;

Nallan v Helmsley-Spear, Inc., 50 NY2d 507; Stevens v

Kirby, 86 AD2d 391; Liriano v Hobart Corp., 92 NY2d

232; Dukes v Bethlehem Cent. School Dist., 216 AD2d

838; Splawnik v Di Caprio, 146 AD2d 333; Zellers v

Devaney, 155Misc 2d 534;Earsing v Nelson, 212AD2d

66.) II. Liability of appellants for negligently marketing

their uniquely lethal products should be apportioned on

amarket share basis. ( People v Hobson, 39 NY2d 479;

Hymowitz v Eli Lilly & Co., 73 NY2d 487, 493 US 944;

Matter of DESMkt. Share Litig., 79 NY2d 299;Matter of

New York County DES Litig., 211 AD2d 500; Brenner v

American Cyanamid Co., 263 AD2d 165; Bichler v Eli

Lilly & Co., 55 NY2d 571; DaSilva v American Tobacco

Co., 175Misc 2d 424;Matter of NewYork State Silicone

Breast Implant Litig., 166 Misc 2d 85, 234 AD2d 28; In

re RelatedAsbestos Cases, 543 F Supp 1152;Healey v

Firestone Tire & Rubber Co., 87 NY2d 596.)

Pepper Hamilton, L. L. P., Philadelphia, Pennsylvania,

and New York City (Nina Gussack and James M. Beck

of counsel), and Hugh F. Young, Jr., Reston, Virginia,

for Product Liability Advisory Council, Inc., amicus

curiae. I. The expansive duty to avoid "negligent

marketing" of guns created by the court below is not

New York law. ( Lauer v City of New York, 95 NY2d 95;

D'Amico v Christie, 71 NY2d 76; Turcotte v Fell, 68

NY2d 432; Pulka v Edelman, 40 NY2d 781; Waters v

New York City Hous. Auth., 69 NY2d 225; Palka v

Servicemaster Mgt. Servs. Corp., 83 NY2d 579; Purdy

v Public Adm'r of County of Westchester, 72 NY2d 1;

Johnson v Jamaica Hosp., 62 NY2d 523; Strauss v

Belle Realty Co., 65 NY2d 399; Lafferty v Manhasset

Med. Ctr. Hosp., 54 NY2d 277.) II. New York law does

not impose market share liability outside the unique

situation of DES litigation. ( Hymowitz v Eli Lilly & Co.,

73 NY2d 487, 493 US 944; Horn v Homier Distrib., 272

AD2d 909; Matter of DES Mkt. Share Litig., 79 NY2d

299; Enright v Eli Lilly & Co., 77 NY2d 377, 502 US 868;

Healey v Firestone Tire & Rubber Co., 87 NY2d 596;

New York Tel. Co. v AAER Sprayed Insulations, 250

AD2d 49; Gifaldi v Dumont Co., 172 AD2d 1025; Ham-

ilton v Accu-Tek, 62 F Supp 2d 802;Matter of New York

State Silicone Breast Implant Litig., 166Misc 2d 85, 234

AD2d 28; DaSilva v American Tobacco Co., 175 Misc

2d 424.) III. Whether the theories of liability advanced in

this case might be socially desirable is a fundamental

policy decision properly made by the Legislature. (

Lauer v City of New York, 95 NY2d 95; Pulka v Edel-

man, 40 NY2d 781; Patterson v Rohm Gesellschaft,

608 F Supp 1206; Wasylow v Glock, Inc., 975 F Supp

370; Perkins v F.I.E. Corp., 762 F2d 1250; Murphy v

American Home Prods. Corp., 58 NY2d 293; Hymowitz

v Eli Lilly & Co., 73 NY2d 487; Fleishman v Eli Lilly &

Co., 62 NY2d 888, 469US 1192;McDonald v Cook, 252

AD2d 302, 93 NY2d 812; Enright v Eli Lilly & Co., 77

NY2d 377.)
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Crowell & Moring, L. L. P., Washington D.C. (Victor E.

Schwartz andMarkA. Behrens of counsel), andNational

Chamber Litigation Center, Inc. (Robin S. Conrad of

counsel), for Chamber of Commerce of the United

States, amicus curiae. I. The extreme new "duty" theory

created by the court below is unsound and should be

rejected. ( Pulka v Edelman, 40 NY2d 781; Waters v

New York City Hous. Auth., 69 NY2d 225; Palka v

Servicemaster Mgt. Servs. Corp., 83 NY2d 579; De

Angelis v Lutheran Med. Ctr., 58 NY2d 1053; Eiseman

v State of New York, 70 NY2d 175; D'Amico v Christie,

71 NY2d 76; Strauss v Belle Realty Co., 65 NY2d 399;

Purdy v Public Adm'r of County of Westchester, 72

NY2d 1; Lauer v City of New York, 95 NY2d 95; Elsroth

v Johnson & Johnson, 700 F Supp 151.) II. The lower

court's analogies to existing New York theories of

recovery are flawed. ( Hamilton v Accu-Tek, 62 F Supp

2d 802; Eiseman v State of New York, 70 NY2d 175;

Pulka v Edelman, 40 NY2d 781; Purdy v Public Adm'r of

County ofWestchester, 72 NY2d 1;Codling v Paglia, 32

NY2d 330;DeRosa v RemingtonArms Co., 509 F Supp

762.) III. The lower court's theory would place an

unreasonable burden on commerce. ( Elsroth v John-

son& Johnson, 700 FSupp 151.) IV. Regulation through

litigation is unsound. ( Wasylow v Glock, Inc., 975 F

Supp 370; BMW of N. Am. v Gore, 517 US 559.)

Baron &Budd, P. C.,Dallas, Texas (Brent M. Rosenthal,

Misty A. Farris and Thomas M. Sims of counsel),

Frederick M. Baron, Washington D.C., and Jeffrey R.

White, for Association of Trial Lawyers of America,

amicus curiae. I. The application ofmarket share liability

in this case best serves the policies advanced by Hy-

mowitz v Eli Lilly & Co. (73 NY2d 487). ( Tidler v Eli Lilly

& Co., 851 F2d 418;Hamilton vAccu-Tek, 62 FSupp 2d

802.) II. The factual considerations here present an

evenmore compelling case for the application ofmarket

share liability than existed in Hymowitz. ( Wood v Eli

Lilly & Co., 38 F3d 510; Bradley v Firestone Tire &

Rubber Co., 590 F Supp 1177;Hamilton v Accu-Tek, 62

F Supp 2d 802; Doe v Cutter Biological, 852 F Supp

909; Hymowitz v Eli Lilly & Co., 73 NY2d 487.)

Legal Action Project, Washington D.C. (Rachana

Bhowmik, Dennis A. Henigan, Jonathan E. Lowy, Brian

J. Siebel, Allen Rostron and Leslie Klein of counsel), for

Center to Prevent Handgun Violence and others, amici

curiae. I. There is a relationship between gun violence

and the careless distribution of handguns. (Huddleston

v United States, 415 US 814.) II. Recognizing that gun

makers owe potential victims a duty to use reasonable

care in distribution is consistent with New York law. (

Hamilton v Accu-Tek, 62 F Supp 2d 802; Hall v E. I. Du

Pont De Nemours & Co., 345 F Supp 353; Havas v

Victory Paper Stock Co., 49 NY2d 381; McGlone v

William Angus, Inc., 248 NY 197; Palsgraf v Long Is. R.

R. Co., 248 NY 339; MacPherson v Buick Motor Co.,

217 NY 382; Thomas v Winchester, 6 NY 381; Loop v

Litchfield, 42 NY 351; Favo v Remington Arms Co., 67

App Div 414, 173 NY 600; Sickles v Montgomery Ward

& Co., 6 Misc 2d 1000.) III. All relevant policy factors

support recognizing a duty here. ( Palka v Servicemas-

ter Mgt. Servs. Corp., 83 NY2d 579; Travell v Banner-

man, 71AppDiv 439, 174NY47;Caveny vRavenArms

Co., 665 F Supp 530, 849 F2d 608; Patterson v Rohm

Gesellschaft, 608 F Supp 1206; Thomas v Winchester,

6 NY 381.)

Simpson Thacher & Bartlett, New York City (Barry R.

Ostrager, Mary Beth Forshaw andGerald E. Hawxhurst

of counsel), and Fiedelman & McGaw, Jericho (Andrew

Zajac of counsel), for American Meat Institute and

others, amici curiae. The market share theory invented

by the District Court is without legal or factual basis and

is unworkable. ( Matter of New York State Silicone

Breast Implant Litig., 166 Misc 2d 85, 234 AD2d 28;

Hymowitz v Eli Lilly & Co., 73 NY2d 487; Brenner v

American Cyanamid Co., 263 AD2d 165; Zuchowicz v

United States, 140 F3d 381; Starling v Seaboard Coast

Line R. R. Co., 533 F Supp 183; Becker v Schwartz, 46

NY2d 401; Ray v Cutter Labs., 754 F Supp 193; Morris

v Parke, Davis & Co., 667 F Supp 1332; Sanderson v

International Flavors & Fragrances, 950 F Supp 981;

University Sys. v United States Gypsum Co., 756 F

Supp 640.)

Eliot Spitzer, Attorney General, Albany (Preeta D.

Bansal, Michael S. Belohlavek, Daniel Smirlock, Daniel

Feldman, Natalie Gomez-Velez, Sachin S. Pandya and

Adam L. Aronson of counsel), for State of New York,

amicus curiae. I. Under the common law of this State,

gun manufacturers have a duty to exercise reasonable

care in the distribution of their products when they have

the knowledge and ability to reduce the availability of

their products in the hands of criminals. ( Codling v

Paglia, 32 NY2d 330; MacPherson v Buick Motor Co.,

217 NY 382; Gebo v Black Clawson Co., 92 NY2d 387;

Lugo v LJN Toys, 75 NY2d 850; Voss v Black & Decker

Mfg. Co., 59 NY2d 102;Micallef v Miehle Co., 39 NY2d

376; Bolm v Triumph Corp., 33 NY2d 151; Nallan v

Helmsley-Spear, Inc., 50 NY2d 507; McCarthy v Olin

Corp., 119 F3d 148; Forni v Ferguson, 232 AD2d 176.)

II. Liability may be apportioned on a market share basis

in appropriate cases. ( Matter of DES Mkt. Share Litig.,
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79 NY2d 299; Hymowitz v Eli Lilly & Co., 73 NY2d 487;

McCormack v Abbott Labs., 617 F Supp 1521; Bichler v

Eli Lilly & Co., 55 NY2d 571; Enright v Eli Lilly & Co., 77

NY2d 377; Brenner v American Cyanamid Co., 263

AD2d 165; Rooney v Tyson, 91 NY2d 685; Erie R. R.

Co. v Tompkins, 304 US 64;Hydro Investors v Trafalgar

Power, 227 F3d 8; Dawson v Wal-Mart Stores, 978 F2d

205.)

Michael D. Hess, Corporation Counsel of NewYork City

(Gail Rubin and Eric Proshansky of counsel), for City of

NewYork, amicus curiae.Gunmakers owe a duty to the

public to exercise reasonable care in the marketing and

distribution of handguns. ( Turcotte v Fell, 68 NY2d 432;

Palka v Servicemaster Mgt. Servs. Corp., 83 NY2d 579;

De Angelis v Lutheran Med. Ctr., 58 NY2d 1053; Mi-

callef v Miehle Co., 39 NY2d 376; Codling v Paglia, 32

NY2d 330; Eiseman v State of New York, 70 NY2d 175;

Tobin v Grossman, 24 NY2d 609; Palsgraf v Long Is. R.

R. Co., 248 NY 339, 249 NY 511; Purdy v Public Adm'r

of County of Westchester, 72 NY2d 1, 953; D'Amico v

Christie, 71 NY2d 76.)

Judges: Opinion by Judge Wesley. Chief Judge Kaye

and Judges Smith, Levine, Ciparick, Rosenblatt and

Graffeo concur.

Opinion by:WESLEY

Opinion

[*229] [***10] [**1058] Wesley, J.

In January 1995 plaintiffs--relatives of people killed by

handguns--sued 49 handgun manufacturers in Federal

court alleging negligent marketing, design defect,

ultra-hazardous activity and fraud. A number of

defendants jointly moved for summary judgment. The

United States District Court for the Eastern District of

New York (Weinstein, J.), dismissed the product liability

and fraud causes of action, but retained plaintiffs'

negligent marketing claim (see, Hamilton v Accu-Tek,

935 F Supp 1307, 1315). Other parties intervened,

including plaintiff Stephen Fox, who was shot by a

friend and permanently disabled. The gun was never

found; the shooter had no recollection of how he

obtained it. Other evidence, however, indicated that he

had purchased the gun out of the trunk of a car from a

seller who said it came from the "south." Eventually,

seven plaintiffs went to trial against 25 of the

manufacturers.

Plaintiffs asserted that defendants distributed their

products negligently so as to create and bolster an

illegal, underground market in handguns, one that

furnished weapons to minors and criminals involved in

the shootings that precipitated this [*230] lawsuit.

Because only one of the guns was recovered, plaintiffs

were permitted over defense objections to proceed on a

[***11] [**1059] market share theory of liability against

all themanufacturers, asserting that theywere severally

liable for failing to implement safe marketing and

distribution procedures, and that this failure sent a high

volume of guns into the underground market.

After a four-week trial, the jury returned a special verdict

finding 15 of the 25 defendants failed to use reasonable

care in the distribution of their guns. Of those 15, nine

were found to have proximately caused the deaths of

the decedents of two plaintiffs, but no damages were

awarded. The jury awarded damages against three

defendants--AmericanArms, Beretta U.S.A. andTaurus

International Manufacturing--upon a finding that they

proximately caused the injuries suffered by Fox and his

mother (in the amounts of $ 3.95 million and $ 50,000,

respectively). Liability was apportioned among each of

the three defendants according to their share of the

national handgun market: for American Arms, 0.23% ($

9,000); for Beretta, 6.03% ($ 241,000); and for Taurus,

6.80% ($ 272,000).

Defendants unsuccessfully moved for judgment as a

matter of law pursuant to Federal Rules of Civil

Procedure rule 50 (b). The District Court articulated

several theories for imposing a duty on defendants "to

take reasonable steps available at the point of… sale to

primary distributors to reduce the possibility that these

instruments will fall into the hands of those likely to

misuse them" (Hamilton vAccu-Tek, 62 FSupp 2d 802,

825). The court noted that defendants, as with all

manufacturers, had the unique ability to detect and

guard against any foreseeable risks associated with

their products, and that ability created a special

"protective relationship" between themanufacturers and

potential victims of gun violence ( id., at 821). It further

pointed out that the relationship of handgun

manufacturers with their downstream distributors and

retailers gave them the authority and ability to control

the latter's conduct for the protection of prospective

crime victims. Relying on Hymowitz v Eli Lilly & Co. (73

NY2d 487, cert denied 493 US 944), the District Court

held that apportionment of liability among defendants

on a market share basis was appropriate and that

plaintiffs need not connect Fox's shooting to the

negligence of a particular manufacturer.

Page 4 of 11
96 N.Y.2d 222, *222; 750 N.E.2d 1055, **1055; 727 N.Y.S.2d 7, ***7

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-8220-003V-B02V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-BBD0-003V-B2W9-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-D8V0-0039-R2W9-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-YHS0-003D-G1J5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-YHS0-003D-G1J5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-8SS0-003V-B406-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-8SS0-003V-B406-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3Y9Y-GWY0-0039-41HN-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3Y9Y-GWY0-0039-41HN-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3SVX-V1S0-0039-40FF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-8PN0-003B-708F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-8PN0-003B-708F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4176-DB10-0038-X167-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4176-DB10-0038-X167-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-YYF0-008H-V4V5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-YYF0-008H-V4V5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-Y000-003D-G1K2-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-6WY0-003V-B187-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-YFY0-003D-G0JX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-B7V0-003C-F0CP-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-B7V0-003C-F0CP-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-VKF0-003C-C1K2-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-VKF0-003C-C1K2-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-XSV0-003D-G2CF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-W270-003C-C049-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-SD40-003F-60M6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-SD40-003F-60M6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-XKM0-003D-G29J-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-XKM0-003D-G29J-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-XPF0-003D-G02W-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-XPF0-003D-G02W-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-MDX0-006F-P29S-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-MDX0-006F-P29S-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WNM-4JJ0-0038-Y0KD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WNM-4JJ0-0038-Y0KD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WNM-4JJ0-0038-Y0KD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-BBD0-003V-B2W9-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-BBD0-003V-B2W9-00000-00&context=1000516


On appeal, the Second Circuit certified the following

questions to us:

"(1) Whether the defendants owed plaintiffs a duty

[*231] to exercise reasonable care in themarketing and

distribution of the handguns they manufacture?

"(2)Whether liability in this casemay be apportioned on

a market share basis, and if so, how?" (see, Hamilton v

Beretta U.S.A. Corp., 222 F3d 36, 39).

We accepted certification (95 NY2d 878) and now

answer both questions in the negative.

Parties' Arguments

Plaintiffs argue that defendant-manufacturers have a

duty to exercise reasonable care in the marketing and

distribution of their guns based upon four factors: (1)

defendants' ability to exercise control over themarketing

and distribution of their guns, (2) defendants' general

knowledge that large numbers of their guns enter the

illegal market and are used in crime, (3) New York's

policy of strict regulation of firearms and (4) the uniquely

lethal nature of defendants' products.

According to plaintiffs, handguns move into the

underground market in New York through several

well-known and documented means including straw

purchases (a friend, relative or accomplice acts as

[***12] [**1060] purchaser of the weapon for another),

sales at gun shows,misuse of Federal firearms licenses

and sales by non-stocking dealers (i.e., those operating

informal businesseswithout a retail storefront). Plaintiffs

further assert that gun manufacturers have

oversaturated markets in states with weak gun control

laws (primarily in theSoutheast), knowing those "excess

guns" will make their way into the hands of criminals in

states with stricter laws such as New York, thus

"profiting" from indiscriminate sales in weak gun states.

Plaintiffs contend that defendants control their

distributors' conduct with respect to pricing, advertising

and display, yet refuse to institute practices such as

requiring distribution contracts that limit sales to stocking

gun dealers, training salespeople in safe sales practices

(including how to recognize straw purchasers),

establishing electronic monitoring of their products,

limiting the number of distributors, limiting multiple

purchases and franchising their retail outlets.

Defendants counter that they do not owe a duty to

members of the public to protect them from the criminal

acquisition and misuse of their handguns. Defendants

assert that such a duty--potentially exposing them to

limitless liability--should not be imposed on them for

acts and omissions of numerous and [*232] remote

third parties over which they have no control. Further,

they contend that, in light of the comprehensive statutory

and regulatory scheme governing the distribution and

sale of firearms, any fundamental changes in the

industry should be left to the appropriate legislative and

regulatory bodies.

The Duty Equation

The threshold question in any negligence action is:

does defendant owe a legally recognized duty of care to

plaintiff? Courts traditionally "fix the duty point by

balancing factors, including the reasonable expectations

of parties and society generally, the proliferation of

claims, the likelihood of unlimited or insurer-like liability,

disproportionate risk and reparation allocation, and

public policies affecting the expansion or limitation of

new channels of liability" ( Palka v Servicemaster Mgt.

Servs. Corp., 83 NY2d 579, 586; see also, Strauss v

Belle Realty Co., 65 NY2d 399, 402-403). Thus, in

determining whether a duty exists, "courts must be

mindful of the precedential, and consequential, future

effects of their rulings, and 'limit the legal consequences

of wrongs to a controllable degree' " ( Lauer v City of

NewYork, 95 NY2d 95, 100 [quoting Tobin v Grossman,

24 NY2d 609, 619]).

Foreseeability, alone, does not define duty--it merely

determines the scope of the duty once it is determined

to exist (see, Pulka v Edelman, 40NY2d 781, 785, rearg

denied 41 NY2d 901; see also, Eiseman v State of New

York, 70 NY2d 175, 187). The injured party must show

that a defendant owed not merely a general duty to

society but a specific duty to him or her, for "without a

duty running directly to the injured person there can be

no liability in damages, however careless the conduct

or foreseeable the harm" ( Lauer, supra, at 100). That is

required in order to avoid subjecting an actor "to limitless

liability to an indeterminate class of persons conceivably

injured by any negligence in that act" ( Eiseman, supra,

at 188). Moreover, any extension of the scope of duty

must be tailored to reflect accurately [***13] [**1061]

the extent that its social benefits outweigh its costs

(see, Waters v New York City Hous. Auth., 69 NY2d

225, 230).

TheDistrict Court imposed a duty on gunmanufacturers

"to take reasonable steps available at the point of …
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sale to primary distributors to reduce the possibility that

these instruments will fall into the hands of those likely

to misuse them" ( Hamilton v Accu-Tek, supra, 62 F

Supp 2d, at 825). We have been cautious, however, in

extending liability to defendants for [*233] their failure

to control the conduct of others. " A defendant generally

has no duty to control the conduct of third persons so as

to prevent them from harming others, even where as a

practical matter defendant can exercise such control" (

D'Amico v Christie, 71 NY2d 76, 88; see also, Purdy v

Public Adm'r of County of Westchester, 72 NY2d 1, 8,

rearg denied 72 NY2d 953). This judicial resistance to

the expansion of duty grows out of practical concerns

both about potentially limitless liability and about the

unfairness of imposing liability for the acts of another.

Aduty may arise, however, where there is a relationship

either between defendant and a third-person tortfeasor

that encompasses defendant's actual control of the

third person's actions, or between defendant and plaintiff

that requires defendant to protect plaintiff from the

conduct of others. Examples of these relationships

include master and servant, parent and child, and

common carriers and their passengers.

The key in each is that the defendant's relationship with

either the tortfeasor or the plaintiff places the defendant

in the best position to protect against the risk of harm. In

addition, the specter of limitless liability is not present

because the class of potential plaintiffs to whom the

duty is owed is circumscribed by the relationship. We

have, for instance, recognized that landowners have a

duty to protect tenants, patrons or invitees from

foreseeable harm caused by the criminal conduct of

others while they are on the premises (see, e.g., Nallan

v Helmsley-Spear, Inc., 50 NY2d 507, 518-519).

However, this duty does not extend beyond that limited

class of plaintiffs to members of the community at large

(see, Waters v New York City Hous. Auth., supra, 69

NY2d, at 228-231). InWaters, for example, we held that

the owner of a housing project who failed to keep the

building's door locks in good repair did not owe a duty to

a passerby to protect her from being dragged off the

street into the building and assaulted. The Court

concluded that imposing such a duty on landowners

would do little to minimize crime, and the social benefits

to be gained did "not warrant the extension of the

landowner's duty to maintain secure premises to the

millions of individuals who use the sidewalks of New

York City each day and are thereby exposed to the

dangers of street crime" ( id., at 230).

A similar rationale is relevant here. The pool of possible

plaintiffs is very large--potentially, any of the thousands

of [*234] victims of gun violence. 1 Further, the [***14]

[**1062] connection between defendants, the criminal

wrongdoers and plaintiffs is remote, running through

several links in a chain consisting of at least the

manufacturer, the federally licensed distributor or

wholesaler, and the first retailer. The chain most often

includes numerous subsequent legal purchasers or

even a thief. 2 Such broad liability, potentially

encompassing all gunshot crime victims, should not be

imposed without a more tangible showing that

defendants were a direct link in the causal chain that

resulted in plaintiffs' injuries, and that defendants were

realistically in a position to prevent the wrongs. Giving

plaintiffs' evidence the benefit of every favorable

inference, they have not shown that the gun used to

harm plaintiff Fox came from a source amenable to the

exercise of any duty of care that plaintiffs would impose

upon defendant manufacturers.

Plaintiffs make two alternative arguments in support of

a duty determination here. The first arises from a

manufacturer's "special ability to detect and guard

against the risks associated with [its] products [and]

warrants placing all manufacturers, including these

defendants, in a protective relationship with those

foreseeably and potentially put in harm's way by their

1 According to the U.S. Census Bureau's Statistical Abstract for the U.S., there were 7,402 murders by handguns in 1998

(see, U.S. Census Bureau, Statistical Abstract of the United States: 2000, Table No. 333). This figure does not separately

identify legal/illegal handgun deaths. In 1997, there were 39,400 gunshot wounds treated in hospital emergency rooms. For

59% of the victims of nonfatal gunshot wounds, the type of firearmwas unknown.Where the firearmwas known, 82%were shot

by handguns, but additional details about the firearm used are not given (see, Firearms and Crime Statistics, U.S. Department

of Justice, Bureau of Justice Statistics <http://www.courts.state.ny.us/reporter/webdocs/guns.htm>; see also, Zawitz and

Strom, Firearm Injury and Death From Crime, 1993-1997, Bureau of Justice Statistics: Selected Findings, at 4 [Oct. 2000]

<http://www.courts.state.ny.us/reporter/webdocs/fidc9397.pdf>).

2 One of the original plaintiffs was Katina Johnstone. Her husband was killed with a Smith & Wesson revolver. The gun was

recovered and traced to its lawful owner, who had reported it missing after a burglary of his home two weeks before the

shooting. Johnstone's case was transferred to Federal court in California ( Hamilton v Accu-Tek, 47 F Supp 2d 330).
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products" ( Hamilton v Accu-Tek, supra, 62 F Supp 2d,

at 821 [emphasis added]). Plaintiffs predicate the

existence of this protective duty--particularly when lethal

or hazardous products are involved--on foreseeability

of harm and our products liability cases such as

MacPherson v Buick Motor Co. (217 NY 382).

[*235] Aswe noted earlier, a duty and the corresponding

liability it imposes do not rise frommere foreseeability of

the harm (see, Pulka, supra, 40 NY2d, at 786).

Moreover, none of plaintiffs' proof demonstrated that a

change in marketing techniques would likely have

prevented their injuries. Indeed, plaintiffs did not present

any evidence tending to show to what degree their risk

of injury was enhanced by the presence of negligently

marketed and distributed guns, as opposed to the risk

presented by all guns in society (see generally, Twerski

& Sebok, Liability Without Cause? Further Ruminations

on Cause-in-Fact as Applied to Handgun Liability, 32

Conn L Rev 1379).

The cases involving the distribution or handling of

hazardous materials, relied upon by plaintiffs, do not

support the imposition of a duty of care in marketing

handguns. The manufacturer's duty in each case was

based either on a products liability theory--that is, the

product was defective because of the failure to include

a safety feature--or on a failure to warn (see, e.g.,

Hunnings v Texaco, Inc., 29 F3d 1480 [11th Cir 1994]

[defectively packaged hazardous substance

accompanied [**1063] [***15] by lack of adequate

warnings]; Blueflame Gas v Van Hoose, 679 P2d 579

[Colo 1984] [insufficiently odorized propane gas]; Flint

Explosive Co. v Edwards, 84 GaApp 376, 66 SE2d 368

[1951] [defective dynamite]). Certainly too, a

manufacturer may be held liable for complicity in

dangerous or illegal activity (see, e.g., Suchomajcz v

Hummel Chem. Co., 524 F2d 19 [3d Cir 1975]

[manufacturer sold chemicals to retailer with knowledge

that retailer intended to use them in making and selling

illegal firecracker assembly kits]). Here, defendants'

products are concededly not defective--if anything, the

problem is that they work too well. Nor have plaintiffs

asserted a defective warnings claim or presented

sufficient evidence to demonstrate that defendants

could have taken reasonable steps that would have

prevented their injuries. Likewise, this case can hardly

be analogized to those in which a duty has been

imposed upon owners or possessors of hazardous

substances to safeguard against unsupervised access

by children (see, Kush v City of Buffalo, 59 NY2d 26, 31;

Kingsland v Erie CountyAgric. Socy., 298NY409, 426).

Plaintiffs also assert that a general duty of care arises

out of the gunmanufacturers' ability to reduce the risk of

illegal gun trafficking through control of the marketing

and distribution of their products. The District Court

accepted this proposition and posited a series of

structural changes in defendants' [*236] marketing and

distribution regimes that might "reduce the risk of

criminal misuse by ensuring that the first sale was by a

responsible merchant to a responsible buyer" ( Hamil-

ton v Accu-Tek, supra, 62 F Supp 2d, at 820). Those

changes, and others proposed by plaintiffs that a jury

might reasonably find subsumed in a gun

manufacturer's duty of care, 3 would have the

unavoidable effect of eliminating a significant number of

lawful sales to "responsible" buyers by "responsible"

Federal firearms licensees (FFLs) who would be cut out

of the distribution chain under the suggested "reforms."

Plaintiffs, however, presented no evidence, either

through the testimony of experts or the submission of

authoritative reports, showing any statistically significant

relationship between particular classes of dealers and

crime guns. 4 To impose a general duty of care upon the

makers of firearms under these circumstances because

of their purported ability to control marketing and

distribution of their products would conflict with the

principle that any judicial recognition of a duty of care

must be based upon an assessment of its efficacy in

promoting a social benefit as against its costs and

burdens (see, Waters v New York City Hous. Auth., 69

NY2d 225, supra). Here, imposing such a general duty

of care would create not only an indeterminate class of

plaintiffs but also an indeterminate class of defendants

whose liability might have little relationship to the

benefits of controlling illegal guns (see, Waters, supra,

69 NY2d, at 230).

[**1064] [***16] Finally, plaintiffs and the District Court

identify an alternative basis for imposing a duty of care

3 For example, limiting the volume of sales in states with weak gun controls to insure against circulation of the oversupply to

strong gun control states such as New York; restricting distribution entirely to established retail stores carrying stocks of guns;

franchising of retail outlets; and barring distribution to dealers who sell at unregulated gun shows (see, Hamilton v Accu-Tek,

62 F Supp 2d 802, at 826, 829-832).

4 See, Lytton, Tort Claims Against Gun Manufacturers For Crime-Related Injuries: Defining a Suitable Role for the Tort

System in Regulating the Firearms Industry, 65 Mo L Rev 1, 41.

Page 7 of 11
96 N.Y.2d 222, *234; 750 N.E.2d 1055, **1062; 727 N.Y.S.2d 7, ***14

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WNM-4JJ0-0038-Y0KD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WNM-4JJ0-0038-Y0KD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-TSX0-003F-652V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-B630-003C-F4YX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:416K-8DT0-00CV-T10K-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:416K-8DT0-00CV-T10K-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-3MR0-003B-P2XP-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-15N0-003D-90NW-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-78P0-003V-C20D-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-78P0-003V-C20D-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-2J40-0039-M44C-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-2J40-0039-M44C-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-YFM0-003D-G0DV-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRS-XMT0-003C-C312-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WNM-4JJ0-0038-Y0KD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WNM-4JJ0-0038-Y0KD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-XXT0-003D-G06H-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-XXT0-003D-G06H-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-XXT0-003D-G06H-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-XXT0-003D-G06H-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WNM-4JJ0-0038-Y0KD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WNM-4JJ0-0038-Y0KD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:40NF-9530-00CW-F0H2-00000-00&context=1000516


here under the negligent entrustment doctrine, arising

out of the firearms manufacturers' authority over

"downstream distributors and retailers" to whom their

products are delivered (see, Hamilton v Accu-Tek, su-

pra, 62 F Supp 2d, at 821). The owner or possessor of

a dangerous instrument is under a duty to entrust it to a

responsible person whose use does not create an

unreasonable risk of harm to others (see, Rios v Smith,

95 NY2d 647; [*237] Splawnik v Di Caprio, 146 AD2d

333, 335; Restatement [Second] of Torts § 390). The

duty may extend through successive, reasonably

anticipated entrustees (see, Rios v Smith, supra). There

are, however, fatal impediments to imposing a general

duty of care here under a negligent entrustment theory.

The tort of negligent entrustment is based on the degree

of knowledge the supplier of a chattel has or should

have concerning the entrustee's propensity to use the

chattel in an improper or dangerous fashion. Gun sales

have subjected suppliers to liability under this theory

(see, Splawnik, supra; see also, Cullum & Boren-Mc-

Cain Mall v Peacock, 267 Ark 479, 592 SW2d 442

[1980]; Semeniuk v Chentis, 1 Ill App 2d 508, 117 NE2d

883 [1954]). Of course, without the requisite knowledge,

the tort of negligent entrustment does not lie (see,

Earsing v Nelson, 212 AD2d 66 [dismissing a negligent

entrustment claim against themanufacturer of a BB gun

because a dealer's knowledge of the individual's ability

to use the gun safely could not be imputed to the

manufacturer]).

The negligent entrustment doctrine might well support

the extension of a duty to manufacturers to avoid selling

to certain distributors in circumstances where the

manufacturer knows or has reason to know those

distributors are engaging in substantial sales of guns

into the gun-trafficking market on a consistent basis. 5

Here, however, plaintiffs did not present such evidence.

Instead, they claimed that manufacturers should not

engage in certain broad categories of sales. Once

again, plaintiffs' duty calculation comes up short.

General statements about an industry are not the stuff

by which a common-law court fixes the duty point.

Without a showing that specific [*238] groups of dealers

play a disproportionate role in supplying the illegal gun

market, the sweep of plaintiffs' duty theory is far wider

than the danger it seeks to avert. 6

[***17] [**1065] At trial, plaintiffs' experts did surmise

that since manufacturers receive crime gun trace

requests conducted by the Bureau of Alcohol, Tobacco

and Firearms, they could analyze those requests to

locate retailers who disproportionately served as crime

gun sources, and cut off distributors who do business

with them. In essence, plaintiffs argue that defendants

had an affirmative duty to investigate and identify corrupt

dealers. This is neither feasible nor appropriate for the

manufacturers.

Plaintiffs' experts explained that a crime gun trace is the

means by which the BATF reconstructs the distribution

5 An analysis of Bureau of Alcohol, Tobacco and Firearms (BATF) data for 1998 reveals that a very small number of FFLs do

account for a significant portion of guns used in crimes. "Just 1.2 percent of dealers--1,020 of the approximately 83,200

licensed retail dealers and pawnbrokers--accounted for over 57 percent of the crime guns traced to current dealers in 1998"

(see, Commerce in Firearms in the United States, BATF Document, at 2 [Feb. 2000] <http://www.courts.state.ny.us/reporter/

webdocs/020400report.pdf>). However, the data does not reveal whether any given FFL's high incidence of crime gun sales

is attributable to irresponsible conduct, or merely reflects a high volume of legal sales or some other activity (such as theft) over

which the FFL has no control. BATF has "targeted" those dealers to "determine the reasons for diversion of firearms from this

relatively small proportion of dealers" (id.). Because of BATF's continued pursuit in identifying how handguns enter the illegal

market, it may well be that a core group of corrupt FFLs will emerge at some future time. This might alter the duty equation.

6 Our decision is in accord with most jurisdictions that have considered this issue (see, e.g., Armijo v Ex Cam, 843 F2d 406

[10th Cir 1998], affg 656 F Supp 771; First Commercial Trust Co. v Colt's Mfg. Co., 77 F3d 1081 [8th Cir 1996]; Shipman v

Jennings Firearms, 791 F2d 1532 [11th Cir 1986]; City of Philadelphia v Beretta U.S.A., Corp., 126 F Supp 2d 882 [ED Pa

2000]; Adkinson v Rossi Arms Co., 659 P2d 1236 [Alaska 1983]; First Commercial Trust Co. v Lorcin Eng'g, 321 Ark 210, 900

SW2d 202 [1995]; Delahanty v Hinckley, 564 A2d 758 [DC Ct App 1989]; Trespalacios v Valor Corp., 486 So 2d 649 [Fla Dist

Ct App 1986]; Riordan v International Armament Corp., 132 Ill App 3d 642, 477 NE2d 1293 [1985]; Linton v Smith & Wesson,

127 Ill App 3d 676, 469 NE2d 339 [1984];Resteiner v Sturm, Ruger & Co., 223MichApp 374, 566 NW2d 53 [1997]; King v R.G.

Indus., 182 Mich App 343, 451 NW2d 874 [1990]; City of Cincinnati v Beretta U.S.A. Corp., 2000 WL 1133078 [Ohio Ct App

2000];Knott v Liberty Jewelry & Loan, 50WashApp 267, 748 P2d 661 [1988]; cf., City of Boston v Smith &Wesson Corp., 2000

WL 1473568, 2000 Mass Super LEXIS 352 [Mass Sup Ct 2000]). There are two notable exceptions, both of which involved

different factual contexts and different theories of negligent marketing not relevant here (see, Halberstam v S. W. Daniel, Inc.,

No. 95-C3323 [ED NY 1998]; Merrill v Navegar, Inc., 75 Cal App 4th 500, 89 Cal Rptr 2d 146 [1999], superseded by grant of

review 991 P2d 755).

Page 8 of 11
96 N.Y.2d 222, *236; 750 N.E.2d 1055, **1064; 727 N.Y.S.2d 7, ***16

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WNM-4JJ0-0038-Y0KD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WNM-4JJ0-0038-Y0KD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:42C6-30G0-0039-4320-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:42C6-30G0-0039-4320-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-B820-003V-B099-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-B820-003V-B099-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:42C6-30G0-0039-4320-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-B820-003V-B099-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX3-Y1M0-003C-11CV-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX3-Y1M0-003C-11CV-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-7K30-003C-40GD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-7K30-003C-40GD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S2R-67N0-003V-B0RB-00000-00&context=1000516
http://www.courts.state.ny.us/reporter/webdocs/020400report.pdf&gt
http://www.courts.state.ny.us/reporter/webdocs/020400report.pdf&gt
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-1YD0-001B-K2H6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-DN40-003B-64RV-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-3FM0-006F-M0Y5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:46NP-CVF0-0038-X30R-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:46NP-CVF0-0038-X30R-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:420B-CKP0-0038-Y078-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRJ-1DJ0-000H-80SG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX3-X2B0-003C-10W0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX3-X2B0-003C-10W0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRT-94B0-003G-12XD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRR-7MM0-003D-X3JY-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-5DR0-0054-H2BX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-5MD0-0054-H38V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-5MD0-0054-H38V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRC-N9X0-003D-603R-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-CMG0-003D-628F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-CMG0-003D-628F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-X9M0-003F-W37J-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:41BW-R6G0-0039-4120-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:41BW-R6G0-0039-4120-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3XHJ-JDS0-0039-44P4-00000-00&context=1000516


history of a gun used in a crime or recovered by the

police. 7 While manufacturers may be generally aware

of traces for which they are contacted, they are not told

the purpose of the trace, nor [*239] are they informed of

the results. 8 The BATF does not disclose any

subsequently acquired retailer or purchaser information

to the manufacturer. Moreover, manufacturers are not

in a position to acquire such information on their own.

Indeed, plaintiffs' law enforcement experts agreed that

manufacturers should not make any attempt to

investigate illegal gun trafficking on their own since

such attempts could disrupt pending criminal

investigations and endanger the lives of undercover

officers.

Federal law already has implemented a statutory and

regulatory scheme to ensure seller "responsibility"

through licensing requirements and buyer

"responsibility" [***18] [**1066] through background

checks. 9While common-law principles can supplement

a [*240] manufacturer's statutory duties, we should be

cautious in imposing novel theories of tort liability while

the difficult problem of illegal gun sales in the United

States remains the focus of a national policy debate

(see, Lytton, Tort Claims Against Gun Manufacturers,

supra, 65 Mo L Rev, at 52-54 [analyzing courts'

capacities and limitations in analyzing complex

statistical data]).

In sum, analysis of this State's longstanding precedents

demonstrates that defendants--given the evidence

presented here--did not owe plaintiffs the duty they

claim; we therefore answer the first certified question in

the negative.

Market Share Liability

The Second Circuit has asked us also to determine if

our market share liability jurisprudence is applicable to

this case. Having concluded that these

defendant-manufacturers did not owe the claimed duty

to these plaintiffs, we arguably need not reach the

7 Tracing involves the process of tracking a recovered crime gun's history from its source through the chain of distribution to

its first retail purchaser. If the BATF is unable to trace the gun from its own records, it contacts the manufacturer and asks for

the identity of the federally licensed distributor to whom the gun was sold. The BATF then follows up with the named distributor

and the subsequently named retailer to determine the identity of the first purchaser (see, Commerce in Firearms in the United

States, BATF Document, at 19-20 [Feb. 2000] <http:www.courts.state.ny.us/reporter/webdocs/020400report.pdf>; Crime Gun

Trace Analysis Reports: The Illegal Youth Firearms Market in 27 Communities, 1998 Youth Crime Gun Interdiction Initiative,

BATF Document, at 5 [Feb. 1999] <http://www.courts.state.ny.us/reporter/webdocs/termused.pdf>).

8 In fact, the "ATF emphasizes that the appearance of [an FFL] or a first unlicensed purchaser of record in association with

a crime gun or in association with multiple crime guns in no way suggests that either the FFL or the first purchaser has

committed criminal acts. Rather, such information may provide a starting point for further and more detailed investigation"

(Youth Crime Gun Interdiction Initiative, supra, at 17 <http://www.courts.state.ny.us/reporter/webdocs/update1.pdf>).

9 Gun manufacturers must be licensed by the Federal government in order to produce, deal and ship firearms in interstate

commerce (see, 18 USC § 922 [a] [1] [A]; § 923 [a]; 27 CFR 178.41 [a]). Manufacturers may sell only to licensed importers,

licensed dealers, or licensed collectors (see, 18 USC § 922 [a] [2]). Manufacturers must keep records of each firearm they

make and sell, including the firearm's type, model, caliber, serial number, as well as information about the purchaser (see, 18

USC § 923 [g] [1] [A]; 27 CFR 178.123 [a], [b]). Any firearm shipped must bear a unique and permanent serial number and the

manufacturer's identity (see, 18 USC § 922 [k]; § 923 [i]; 27 CFR 178.34, 178.92 [a] [1]).

Like manufacturers, firearms dealers must also be licensed by the Federal government (see, 18 USC § 922 [a] [1] [A]; § 923

[a]; 27 CFR 178.41 [a]). As the "principal agent of federal enforcement" ( Huddleston v United States, 415 US 814, 824-825),

licensed dealers must initiate criminal background checks on purchasers and may sell only to those who have been cleared by

the FBI or other appropriate law enforcement agencies (see, 18 USC § 922 [c], [s] [1]; [t] [1]). Licensed dealers may not sell

firearms to individuals who fall within certain at-risk categories (felons, drug users, individuals previously committed to mental

institutions and individuals subject to domestic restraining orders, or convicted of crimes of domestic violence, among others)

(see, id., § 922 [d]). Federal law also establishes age limits for gun purchasers and sales cannot be made to juveniles (see, id.,

§ 922 [b] [1]; [x] [1]).

Licensees must keep records of all multiple sales to unlicensed persons (see, 18 USC § 923 [g] [3] [A]). Additionally, all

licensees must report any theft or loss of a firearm to appropriate authorities within 48 hours (see, id., § 923 [g] [6]). The BATF

oversees compliance with Federal requirements and is charged with enforcing this entire regulatory scheme (see generally, 27

CFR parts 178 and 179). Dealers face criminal penalties and license revocation for intentional unlawful sales (see, 18 USC §§

924, 923 [e]; 27 CFR 178.73 [a]).
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market share issue. However, because of its particularly

significant role in this case, it seems prudent to answer

the second question.

Market share liability provides an exception to the

general rule that in common-law negligence actions, a

plaintiff must prove that the defendant's conduct was a

cause-in-fact of the injury. This Court first examined and

adopted the market share theory of liability inHymowitz

v Eli Lilly & Co. (73 NY2d 487, supra). In Hymowitz, we

held that plaintiffs injured by the drug DES were not

required to prove which defendant manufactured the

drug that injured them but instead, every manufacturer

would be held responsible for every plaintiff's injury

based on its share of the DES market. Market share

liability was necessary in Hymowitz because DES was

a fungible product and identification of the actual

manufacturer [***19] [**1067] that caused the injury to

a particular plaintiff was impossible. The Court carefully

noted that the DES situation was unique. Key to our

decision were the facts that (1) themanufacturers acted

in a parallel manner to produce an identical, generically

marketed product; (2) the manifestations of injury were

far removed from the time of ingestion of the product;

and (3) the Legislature made a clear policy decision to

revive these time-barred DES claims (see, id., at 508).

Circumstances here aremarkedly different. UnlikeDES,

guns are not identical, fungible products. Significantly, it

is often possible to identify the caliber andmanufacturer

of the [*241] handgun that caused injury to a particular

plaintiff. 10 Even more importantly--given the negligent

marketing theory on which plaintiffs tried this

case--plaintiffs have never asserted that the

manufacturers' marketing techniques were uniform.

Each manufacturer engaged in different marketing

activities that allegedly contributed to the illegal handgun

market in different ways and to different extents.

Plaintiffs made no attempt to establish the relative fault

of each manufacturer, but instead sought to hold them

all liable based simply on market share. 11

In Hymowitz, each manufacturer engaged in tortious

conduct parallel to that of all other manufacturers,

creating the same risk to the public at large by

manufacturing the same defective product. Market

share was an accurate reflection of the risk they posed.

Here, the distribution and sale of every gun is not

equally negligent, nor does it involve a defective product.

Defendants engaged in widely-varied conduct creating

varied risks. Thus, amanufacturer's share of the national

handgun market does not necessarily correspond to

the amount of risk created by its alleged tortious

conduct. No case has applied the market share theory

of liability to such varied conduct and wisely so.

We recognize the difficulty in proving precisely which

manufacturer caused any particular plaintiff's injuries

since crime guns are often not recovered. Inability to

locate evidence, however, does not alone justify the

extraordinary step of applying market share liability

(see, Healey v Firestone Tire & Rubber Co., 87 NY2d

596, 601 [loss of an allegedly defective multi-piece

truck tire rim which caused the plaintiff's injuries did not

[*242] obviate the requirement that the plaintiff identify

its exact manufacturer]; see also, Matter of New York

State Silicone Breast Implant [**1068] [***20] Litig., 166

Misc 2d 85, 90 [refusal to apply market share liability to

silicone breast implants; "the reality of a plaintiff's plight

when product identification cannot be made is like any

other plaintiff who claims injury from a product that has

been lost or destroyed"], affd for reasons stated 234

AD2d 28). Rather, a more compelling policy reason--as

was shown in the DES cases--is required for the

imposition of market share liability.

Notably, courts in NewYork and other jurisdictions have

refused to extend the market share theory where

products were not fungible and differing degrees of risk

10 We note that New York has recently become the second State in the nation to establish a new "fingerprinting" system for

identifying guns by the distinctive marks on their shell casings (see, General Business Law § 396-ff).

11 Plaintiffs do not contend that negligent marketing of handguns is the sole source of handguns used in crime. They

acknowledge that some injuries from handguns will still occur. Indeed, the District Court, using BATF data, assessed the

enhanced risk at 33%, leaving a significant probability that plaintiffs' injuries from unidentified weapons came from guns that

had not been negligently marketed (see, Hamilton vAccu-Tek, supra, 62 F Supp 2d, at 826 [noting that only one third of all guns

used in juvenile crimes come directly from FFLs]). Nonetheless, the District Court assessed damages as if the risk

enhancement were 100% (see, id., at 845). It would seem that even if plaintiffs had established a duty here in conjunction with

market share liability, they would be limited to damages calculated on the proportion to which defendants enhanced the risk

(see, Twerski & Sebok, Liability Without Cause? Further Ruminations on Cause-in-Fact as Applied to Handgun Liability, supra,

32 Conn L Rev, at 1398-1404).
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were created (see, e.g., Brenner v American Cyanamid

Co., 263 AD2d 165 [lead pigment used in paint];Matter

of New York State Silicone Breast Implant Litig., supra

[silicone breast implants]; DaSilva v American Tobacco

Co., 175 Misc 2d 424 [cigarettes]; see also, Sanderson

v International Flavors & Fragrances, 950 F Supp 981

[CD Cal 1996] [perfumes containing different

aldehydes]; Doe v Cutter Biological, 852 F Supp 909 [D

Idaho 1994] [blood clotting agent]; 210 E. 86th St. Corp.

v Combustion Eng'g, 821 F Supp 125 [SD NY 1993]

[asbestos]; Skipworth v Lead Indus. Assn., 547 Pa 224,

690 A2d 169 [1997] [lead paint pigments]). Similarly,

plaintiffs here have not shown a set of compelling

circumstances akin to those in Hymowitz justifying a

departure from traditional common-law principles of

causation.

This case challenges us to rethink traditional notions of

duty, liability and causation. Tort law is ever changing; it

is a reflection of the complexity and vitality of daily life.

Although plaintiffs have presented us with a novel

theory--negligent marketing of a potentially lethal yet

legal product, based upon the acts not of one

manufacturer, but of an industry--we are unconvinced

that, on the record before us, the duty plaintiffs wish to

impose is either reasonable or circumscribed. Nor does

the market share theory of liability accurately measure

defendants' conduct. Whether, in a different case, a

duty may arise remains a question for the future.

Accordingly, both certified questions should be

answered in the negative.

Chief Judge Kaye and Judges Smith, Levine, Ciparick,

Rosenblatt and Graffeo concur.

Following certification of questions by the United States

Court ofAppeals for the Second Circuit and acceptance

of the [*243] questions by this Court pursuant to section

500.17 of the Rules of the Court ofAppeals ( 22 NYCRR

500.17), and after hearing argument by counsel for the

parties and consideration of the briefs and the record

submitted, certified questions answered in the negative.
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Plaintiffs challenged, both facially and as applied to

them, the provisions of the District of Columbia's gun

laws, new and old, requiring the registration of firearms

and prohibiting both the registration of assault weapons

and the possession of magazines with a capacity of

more than ten rounds of ammunition. The United States

District Court for the District of Columbia granted

summary judgment for the District and the plaintiffs

appealed.
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The plaintiffs argued the provisions (1) were not within

the District's congressionally delegated legislative

authority or, if they were, then they (2) violated the

Second Amendment. The appellate court held that the

District had the authority under D.C. law to promulgate

the challenged gun laws. Using the Heller framework,

the court upheld the requirement of mere registration

because it was longstanding and hence, presumptively

lawful, and the presumption stood unrebutted. The court

also applied intermediate scrutiny to uphold as

constitutional the prohibitions of assault weapons and

of large-capacity magazines. However, the court

remanded the other registration requirements to the

district court for further proceedings because the record

was insufficient to inform its resolution of the important

constitutional issues presented.

Outcome

The appellate court affirmed the judgment of the district

court with respect to the handgun registration

requirement and the ban on assault weapons and

large-capacity magazines. With respect to the

registration requirements as applied to long guns, the

judgment was vacated and this matter remanded to the

district court for further proceedings consistent with this

opinion.

Counsel: Stephen P. Halbrook argued the cause for

appellants. With him on the briefs was Richard E.

Gardiner.

William J. Olson, Herbert W. Titus, and John S. Miles

were on the brief for amici curiae Conservative Legal

Defense and Education Fund, et al. in support of

appellants.

Todd S. Kim, Solicitor General, Office of the Attorney

General for the District of Columbia, argued the cause

for appellees. With him on the brief were Peter J.

Nickles, Attorney General, Donna M. Murasky, Deputy

Solicitor General, and Holly M. Johnson, Assistant

Attorney General.

Matthew M. Shors was on the brief for amici curiae

Professional Historians and Law Professors, et al. in

support of appellees.

Paul R.Q. Wolfson, A. Stephen Hut, Jr., Joshua M.

Salzman, and Jonathan E. Lowy were on the brief for

amici curiaeTheBradyCenter to Prevent GunViolence,

et al. in support of appellees.

http://advance.lexis.com/api/shepards?id=urn:contentItem:53V7-NX71-J9X5-W318-00000-00&category=initial&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:83B7-XDK1-652R-C0T6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:580Y-0S41-F04C-Y19R-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:580Y-0S41-F04C-Y19R-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7Y44-9FX0-YB0M-T05B-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7Y44-9FX0-YB0M-T05B-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516


Judges: Before: GINSBURG, HENDERSON and

KAVANAUGH, Circuit Judges. Opinion for the Court

filed by Circuit Judge GINSBURG. Dissenting opinion

filed by Circuit Judge KAVANAUGH.

Opinion by: GINSBURG

Opinion

[*1247] [**317] Opinion for the Court filed by Circuit

Judge GINSBURG.

I. Background

II. Analysis

A. Statutory Authority

B. The Second Amendment

1. The Heller Decision

2. The Constitutional Framework

3. Registration Requirements

a. Do the registration requirements impinge upon

the Second Amendment right?

i. Basic registration requirements

ii. Novel registration requirements

b. Intermediate scrutiny is appropriate

c. Intermediate scrutiny requires remand

4. Assault Weapons and Large-Capacity Magazines

a. Do the prohibitions impinge upon the Second

Amendment right?

b. Intermediate scrutiny is appropriate

c. The prohibitions survive intermediate scrutiny

III. Conclusion

Appendix: Regarding the Dissent

A. Interpreting Heller and McDonald

B. Registration Requirements

C. Assault Weapons

Dissenting [***2] opinion filed by Circuit Judge

KAVANAUGH.

GINSBURG, Circuit Judge: In June 2008 the Supreme

Court held the District of Columbia laws restricting the

possession of firearms in one's home violated the Sec-

ond Amendment right of individuals to keep and bear

arms. See District of Columbia v. Heller, 554 U.S. 570,

128 S. Ct. 2783, 171 L. Ed. 2d 637. In the wake of that

decision, the District adopted the Firearms Registration

AmendmentAct of 2008 (FRA), D.C. Law 17-372, which

amended the FirearmsControl RegulationsAct of 1975,

D.C. Law 1-85. The plaintiffs in the present case

challenge, both facially and as applied to them, the

provisions of the District's gun laws, new and old,

requiring the registration of firearms and prohibiting

both the registration of "assault weapons" and the

possession of magazines with a capacity of more than

ten rounds of ammunition. The plaintiffs argue those

provisions (1) are not within theDistrict's congressionally

delegated legislative authority or, if they are, then they

(2) violate the Second Amendment.

The district court granted summary judgment for the

District and the plaintiffs appealed. We hold the District

had the authority under D.C. law to promulgate the

challenged gun laws, and we [***3] uphold as

constitutional the prohibitions of assault [*1248] [**318]

weapons and of large-capacity magazines and some of

the registration requirements. We remand the other

registration requirements to the district court for further

proceedings because the record is insufficient to inform

our resolution of the important constitutional issues

presented.

I. Background

In Heller, the Supreme Court held the Second Amend-

ment protects "an individual right to keep and bear

arms," 554U.S. at 595, but not a right "to keep and carry

any weapon whatsoever in any manner whatsoever

and for whatever purpose," id. at 626. More specifically,

the Court held unconstitutional the District's "ban on

handgun possession in the home" as well as its

"prohibition against rendering any lawful firearm in the

home operable for the purpose of immediate

self-defense," id. at 635, noting "the inherent right of
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self-defense [is] central to the Second Amendment

right," id. at 628. Therefore, unless the plaintiff was

"disqualified from the exercise of Second Amendment

rights" for some reason, such as a felony conviction, the

District had to permit him to register his handgun. Id. at

635.

Shortly after the Supreme Court issued its decision

[***4] in Heller, the D.C. Council passed emergency

legislation in an effort to conform the District's laws to

the Supreme Court's holding while it considered

permanent legislation. The Council's Committee on

Public Safety and the Judiciary then held three public

hearings on the subject. In December 2008, upon the

Committee's recommendation, the full Council passed

the FRA. 56 D.C. Reg. 3438 (May 1, 2009).

The plaintiffs challenge a host of provisions of the new

scheme for regulating firearms.* First they object to the

general requirement that owners register their firearms,

D.C. Code § 7-2502.01(a). In particular, the plaintiffs

challenge the following requirements that apply each

time a person applies to the Metropolitan Police

Department (MPD) for a registration certificate. Each

applicant must:

• Disclose certain information about himself— such

as his name, address, and occupation— and about

his firearm. § 7-2502.03(b).

• Submit "for a ballistics identification procedure"

each pistol to be registered. § 7-2502.03(d).

Ballistics testing is not required for long guns. See

id.

• Appear in person and, at the MPD's request, bring

with him the firearm to be registered. § 7-2502.04(c).

• Register [***5] nomore than one pistol in a 30-day

period. § 7-2502.03(e).

• Renew each registration certificate "3 years after

the date of issuance." § 7-2502.07a(a). In order to

renew the certificate, the applicant must "submit a

statement ... attesting to" his current address,

possession of the firearm, and compliance with the

registration requirements in § 7-2502.03(a). §

7-2502.07a(c).

In addition, the plaintiffs challenge five requirements

that are more similar to licensing the owner of the

firearm than to [*1249] [**319] registering the weapon

itself.* Specifically, the applicant must:

• Have vision qualifying one for a driver's license. §

7-2502.03(a)(11).

• Demonstrate knowledge of the District's laws

pertaining to firearms "and, [***6] in particular, the

safe and responsible use, handling, and storage of

the same." § 7-2502.03(a)(10).

• Submit to being fingerprinted and photographed.

§ 7-2502.04; D.C. Mun. Regs. tit. 24, § 2312.1-2.

• Undergo a background check every six years to

confirm his continuing compliance with the

registration requirements in § 7-2502.03(a). §

7-2502.07a(d).

• Attend a firearms training or safety course

providing "a total of at least one hour of firing

training at a firing range and a total of at least 4

hours of classroom instruction." §

7-2502.03(a)(13)(A).

Second, the plaintiffs challenge the District's

[***7] prohibitions of "assault weapon[s]," D.C. Code §

7-2502.02(a)(6), and of magazines holding more than

ten rounds of ammunition, § 7-2506.01(b). The FRA

defines "assault weapon" to include certain brands and

models of semi-automatic rifles, pistols, and shotguns,

such as the Colt AR-15 series of rifles, as well as

semi-automatic firearms with certain features,

regardless of make and model, such as a

semi-automatic rifle with a "pistol grip that protrudes

conspicuously beneath the action of the weapon" or a

"thumbhole stock." § 7-2501.01(3A)(A). The District

* Although the District revised its regulatory scheme, the ban on semi-automatic rifles and the registration scheme

themselves are not entirely new. The District has banned all semi-automatic firearms shooting more than twelve shots without

reloading and has required basic registration since 1932. See Act of July 8, 1932, ch. 465, §§ 1, 8, 47 Stat. 650, 650, 652. It

enactedmost of its comprehensive registration scheme in 1975.See Firearms Control RegulationsAct of 1975, D.C. Law 1-85.

* The plaintiffs also challenge several administrative and enforcement provisions incidental to the underlying regime. See

D.C. Code §§ 7-2502.03(d), 7-2502.05(b), D.C. Mun. Regs. tit. 24, § 2320 (fees for registration, ballistics testing, and

fingerprinting); D.C. Code § 7-2507.06 (violation punishable by fine of up to $1,000, one year in prison, or both); § 7-2502.08

(registrant must notify MPD if firearm is transferred, lost, stolen, or destroyed, and exhibit registration certificate upon demand

of MPD). These provisions are lawful insofar as the underlying regime is lawful and hence enforceable.
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also prohibits possession of "any large capacity

ammunition feeding device," which includes "a

magazine ... or similar device that has a capacity of ...

more than 10 rounds of ammunition." § 7-2506.01(b)

(hereinafter "large-capacity magazines").

Plaintiffs Mark Snyder and Absalom F. Jordan, Jr.

complied with the registration requirements and

successfully registered a rifle and a pistol respectively.

Plaintiff Jordan, however, was unable to register two

additional pistols due to the one-gun-per-30-days limit.

Three of the plaintiffs, Dick Anthony Heller, William

Carter, and Jordan applied to register semi-automatic

rifles, but the MPD [***8] denied their applications

because it found the firearms were prohibited "assault

weapons." Plaintiff Heller was also denied registration

of a pistol because the magazine had a capacity of 15

rounds.*

[*1250] [**320] Before the district court, the plaintiffs

argued all D.C. gun laws are required by the Act of June

30, 1906, ch. 3932, 34 Stat. 808, to be "usual and

reasonable," but contended the aforementioned

provisions meet neither criterion or, if they do, then they

violate the plaintiffs' Second Amendment rights. The

district court held the challenged laws do not exceed the

District's authority under local law because they are

usual and reasonable police regulations within the

meaning of the 1906 Act. 698 F. Supp. 2d 179, 196-97

(2010). Then, addressing the constitutional challenge,

the court determined "the registration requirements

plainly implicate the core Second Amendment right"

but, applying intermediate scrutiny, upheld the

registration scheme in all respects. Id. at 190-93. The

court also upheld the ban on assault weapons and

large-capacity magazines on the ground that the bans

"do not implicate the core Second Amendment right."

Id. at 195. Holding, [***10] in the alternative, the bans

would survive intermediate scrutiny, id., the court

granted summary judgment for the District, and the

plaintiffs appealed.

II. Analysis

Pursuant to the principle of constitutional avoidance,

we "resolve statutory questions at the outset where to

do somight obviate the need to consider a constitutional

issue." United States v. Wells Fargo Bank, 485 U.S.

351, 354, 108 S. Ct. 1179, 99 L. Ed. 2d 368 (1988).

Accordingly, we consider first whether the D.C. Council

had the statutory authority to enact the challenged gun

laws.

A. Statutory Authority

TheCongress in 1878 permanently established aBoard

of Commissioners, to which it delegated regulatory

authority over the District in discrete areas of policy.

Organic Act of June 11, 1878, ch. 180, 20 Stat. 102,

103; see also District of Columbia v. John R. Thompson

Co., 346 U.S. 100, 111, 73 S. Ct. 1007, 97 L. Ed. 1480

(1953) (under Organic Act, "municipal government was

confined to mere administration" (internal quotation

marks omitted)). The Congress passed the 1906 Act in

part to grant the Board the specific authority to regulate

firearms:

the Commissioners of the District of Columbia are

hereby authorized and empowered to make and

enforce all such usual and reasonable police

regulations [***11] ... as they may deem necessary

for the regulation of firearms, projectiles, explosives,

or weapons of any kind in the District of Columbia.

Act of June 30, 1906, ch. 3932, § 4, 34 Stat. 808, 809

(emphasis added), amended and codified atD.C. Code

§ 1-303.43 (referring to "Council" in lieu of

"Commissioners").

In 1973 the Congress passed the District of Columbia

Home Rule Act (HRA), see District of Columbia

Self-Government and Governmental Reorganization

* In their complaint, the plaintiffs challenge the constitutionality of the FRA insofar as it bans all "assault weapons," including

semi-automatic rifles, pistols, and shotguns. In their briefs, however, they recount no attempt to register a semi-automatic pistol

or a semi-automatic shotgun of a kind prohibited by the District's ban on assault weapons, nor do they mention such weapons

in arguing the ban is unconstitutional. Accordingly, we take their challenge to the ban on assault weapons as referring only to

the ban on semi-automatic rifles, as set out in D.C. Code §§ 7-2501.01(3A)(A)(i)(I) and (IV). See Summers v. Earth Island Inst.,

555 U.S. 488, 129 S. Ct. 1142, 1149, 173 L. Ed. 2d 1 (2009) (standing doctrine "requires federal courts to satisfy themselves

that the plaintiff has alleged such a personal stake in the outcome of the controversy as to warrant his invocation of federal-court

jurisdiction," and the plaintiff "bears the burden of showing that he has standing for each type of relief sought" (internal quotation

[***9]marks omitted));Democratic Cent. Comm. v. Wash. Metro. Area Transit Comm'n, 485 F.2d 786, 790 n.16, 158 U.S.App.

D.C. 7 (D.C. Cir. 1973) (declining to consider claims because "[i]n their brief ... petitioners offer no argument whatever in support

of these points").
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Act, Pub. L. No. 93-198, 87 Stat. 774 (codified as

amended at D.C. Code §§ 1-201.01 et seq.), which

remains in effect today. Section 302 of the HRA, D.C.

Code § 1-203.02, "Legislative Power," provides in

relevant part:

Except as provided in [certain sections not relevant

here], the legislative power of the District shall

extend to all rightful subjects of legislation within the

District consistent with theConstitution of theUnited

States and the provisions of this [Act] ....

The plaintiffs argue the District's authority to regulate

firearms remains limited by the 1906 Act, and that Act

prevents the District from promulgating the gun [*1251]

[**321] laws challenged here. Specifically, the plaintiffs

argue the D.C. gun laws are not "usual" because they

[***12] are not commonly found in either state or federal

law and they are also unreasonable. (Theymaintain the

Eighth Amendment case law concerning what is

"unusual" should inform our analysis of whether these

laws are "usual.") The District defends the challenged

laws as both "usual and reasonable." It argues a

regulation is "usual" if any other jurisdiction has or has

had a law addressing similar subject matter.

In any event the District argues, and the United States

as amicus curiae agrees, its authority in the HRA over

"all rightful subjects of legislation" affirmatively gives it

the power to enact the challenged gun laws. The

plaintiffs respond to that argument with the observation

that the 1906 Act should not be "deemed amended or

repealed" because the HRA did not "specifically

provide[]" for repeal and the 1906Act is not "inconsistent

with" the HRA.SeeD.C. Code § 1-207.17(b) ("No law or

regulation which is in force on January 2, 1975 shall be

deemed amended or repealed by [the HRA] except to

the extent specifically provided herein or to the extent

that such law or regulation is inconsistent with this

chapter").

We agreewith the District that it was authorized to enact

the challenged [***13] gun laws. The HRA granted the

District broad legislative power, subject to a few express

exceptions, none of which is relevant here. See D.C.

Code § 1-203.02; id. § 1-204.04(a). The plaintiffs do not

contend the District's authority to enact these gun laws

is limited by any other provision of the HRA, see Mari-

juana Policy Project v. United States, 304 F.3d 82, 83,

353 U.S. App. D.C. 267 (D.C. Cir. 2002) (HRA "lists

certain matters that are not rightful subjects" of

legislation, such as "a commuter tax on non-residents'

income"), and the District of Columbia Court of Appeals

has authoritatively if more generally said as much, see

Convention Ctr. Referendum Comm. v. D.C. Bd. of

Elections & Ethics, 441 A.2d 889, 903 (D.C. 1981) (en

banc) (Council's legislative power "limited only by

specified exceptions and by the general requirement

that legislation be consistent with the U.S. Constitution

and the Home Rule Act"). See also John R. Thompson

Co., 346 U.S. at 104-05, 110 (concluding OrganicAct of

February 21, 1871, 16 Stat. 419, which gave District

power over "all rightful subjects of legislation," conferred

authority "as broad as the police power of a state").

Hence we conclude the grant of authority in the

[***14] HRA comprises the subject of firearms and

supersedes the qualified grant to the District in the 1906

Act.

Insofar as the 1906Act remains effective, it serves only

to clarify that the new D.C. Council is the body

responsible for the "function" of regulating firearms, as

stated inD.C. Code § 1-303.43. Specifically, § 404(a) of

the HRA provides

all functions granted to or imposed upon, or vested

in or transferred to the District of Columbia Council,

as established by Reorganization Plan No. 3 of

1967, shall be carried out by the Council in

accordance with the provisions of this chapter.

D.C. Code § 1-204.04(a). Accordingly, we need not

decide whether the laws at issue are "usual and

reasonable" because we hold the District has authority

under the HRA to enact laws regulating firearms.

B. The Second Amendment

Having determined the District had the statutory

authority to promulgate the challenged gun laws, we

next consider whether those laws are consistent with

the SecondAmendment: "Awell regulated Militia, being

necessary to the security of a free State, the right of the

people to keep and [*1252] [**322] bearArms, shall not

be infringed." To determine howwe are to approach this

question, we begin with [***15] Heller.

1. The Heller Decision

In Heller the Supreme Court explained the Second

Amendment "codified a pre-existing" individual right to

keep and bear arms, 554 U.S. at 592, which was

important to Americans not only to maintain the militia,

but also for self-defense and hunting, id. at 599.
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Although "self-defense had little to do with the right's

codification[,] it was the central component of the right

itself." Id.

Still, the Court made clear "the right secured by the

Second Amendment is not unlimited," id. at 626, and it

gave some examples to illustrate the boundaries of that

right. For instance, the Court noted "the Second

Amendment does not protect those weapons not

typically possessed by law-abiding citizens for lawful

purposes, such as short-barreled shotguns." Id. at 625

(citing United States v. Miller, 307 U.S. 174, 59 S. Ct.

816, 83 L. Ed. 1206, 1939-1 C.B. 373 (1939)). This

limitation upon the right to keep and bear arms was

"supported by the historical tradition of prohibiting the

carrying of dangerous and unusual weapons." Id. at 627

(internal quotation marks omitted).

The Court identified other historical limitations upon the

scope of the right protected by theSecondAmendment.

For example, it noted "the majority of the

[***16] 19th-century courts to consider the question

held that prohibitions on carrying concealed weapons

were lawful under the Second Amendment or state

analogues." Id. at 626. It also provided a list of some

"presumptively lawful regulatory measures":

nothing in our opinion should be taken to cast doubt

on longstanding prohibitions on the possession of

firearms by felons and the mentally ill, or laws

forbidding the carrying of firearms in sensitive

places such as schools and government buildings,

or laws imposing conditions and qualifications on

the commercial sale of arms.

Id. at 626-27 & n.26. The Court made clear, however, it

was not "undertak[ing] an exhaustive historical analysis

today of the full scope of theSecondAmendment." Id. at

626.

2. The Constitutional Framework

Under Heller, therefore, there are certain types of

firearms regulations that do not govern conduct within

the scope of theAmendment. We accordingly adopt, as

have other circuits, a two-step approach to determining

the constitutionality of the District's gun laws. Ezell v.

City of Chicago, No. 10-3525, 2011 U.S. App. LEXIS

14108, 2011 WL 2623511, at *12-13 (7th Cir. July 6,

2011); United States v. Chester, 628 F.3d 673, 680 (4th

Cir. 2010); United States v. Reese, 627 F.3d 792,

800-01 (10th Cir. 2010); [***17] United States v.

Marzzarella, 614 F.3d 85, 89 (3d Cir. 2010). We ask first

whether a particular provision impinges upon a right

protected by theSecondAmendment; if it does, then we

go on to determinewhether the provision passesmuster

under the appropriate level of constitutional scrutiny.

See 2011U.S. Dist. LEXIS 14108, 2011WL2623511, at

*12-13; Chester, 628 F.3d at 680; Reese, 627 F.3d at

800-01; Marzzarella, 614 F.3d at 89; see also Nordyke

v. King, 644 F.3d 776, 786 (9th Cir. 2011) ("only

regulations which substantially burden the right to keep

and to bear arms trigger heightened scrutiny under the

Second Amendment"). As explained below, and again

in keeping with other circuits, we think that insofar as

the laws at issue here do impinge upon a Second

Amendment [*1253] [**323] right, they warrant

intermediate rather than strict scrutiny.

With respect to the first step, Heller tells us

"longstanding" regulations are "presumptively lawful,"

554 U.S. at 626-27 & n.26; that is, they are presumed

not to burden conduct within the scope of the Second

Amendment. See McDonald v. City of Chicago, 130 S.

Ct. 3020, 3047, 177 L. Ed. 2d 894 (2010) (Heller "did not

cast doubt on [certain types of] longstanding regulatory

measures"); Chester, 628 F.3d at 679 [***18] (Heller

"acknowledged that the scope of the Second Amend-

ment is subject to historical limitations"); Marzzarella,

614 F.3d at 91 (Heller indicates "longstanding limitations

are exceptions to the right to bear arms");United States

v. Rene E., 583 F.3d 8, 12 (1st Cir. 2009) (Heller

"identified limits" of the Second Amendment based

upon "various historical restrictions on possessing and

carrying weapons"). This is a reasonable presumption

because a regulation that is "longstanding," which

necessarily means it has long been accepted by the

public, is not likely to burden a constitutional right;

concomitantly the activities covered by a longstanding

regulation are presumptively not protected from

regulation by the Second Amendment. A plaintiff may

rebut this presumption by showing the regulation does

have more than a de minimis effect upon his right. A

requirement of newer vintage is not, however, presumed

to be valid.

3. Registration Requirements

To apply this analytical framework, we first consider

whether each of the challenged registration

requirements impinges upon the right protected by the

Second Amendment. We uphold the requirement of

mere registration because it is longstanding,

[***19] hence "presumptively lawful," and the
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presumption stands unrebutted. Other registration

requirements we remand to the district court, as

explained below, for further proceedings.

a. Do the registration requirements impinge upon the

Second Amendment right?

The plaintiffs argue the registration requirements are

not longstanding and therefore not presumptively lawful,

and in fact impermissibly burden the right protected by

the Second Amendment. The District responds that

registration requirements have been accepted

throughout our history, are not overly burdensome, and

therefore do not affect the right protected by theSecond

Amendment.

i. Basic registration requirements

The record supports the view that basic registration of

handguns is deeply enough rooted in our history to

support the presumption that a registration requirement

is constitutional. The Court in Heller considered

"prohibitions on the possession of firearms by felons" to

be "longstanding" although states did not start to enact

themuntil the early 20th century.SeeC. KevinMarshall,

WhyCan't Martha Stewart Have aGun?, 32Harv. J.L. &

Pub. Pol'y 695, 708 (2009) (noting "ban on convicts

possessing firearmswere unknown before [***20]World

War I" and "compilation of laws in mid-1925 indicated

that no State banned possession of long guns based on

a prior conviction; that only six banned possession of

concealable weapons on such basis; that, except for

New York, ... even those laws dated from 1923 or

later"). At just about the same time, states and localities

began to require registration of handguns.

Registration typically required that a person provide to

the local Government a modicum of information about

the registrant and his firearm. A 1911 New York [*1254]

[**324] statute delegated the record keeping function to

sellers of concealable firearms, requiring them to "keep

a register" recording the "date of sale, name, age,

occupation and residence of every purchaser of such a

[firearm], together with the calibre, make, model,

manufacturer's number or other mark of identification

on such [firearm]," which register had to be "open at all

reasonable hours for the inspection of any peace

officer." Act of May 25, 1911, ch. 195, § 2, 1911 N.Y.

Laws 444-45. Similar laws had already been enacted

by Illinois,Act ofApr. 16, 1881, ¶ 90, and Georgia,Act of

Aug. 12, 1910, No. 432, § 2, 1910 Ga. Laws 134, 135

(official who grants license [***21] to carry pistol or

revolver "shall keep a record of the name of the person

taking out such license, the name of the maker of the

fire-arm to be carried, and the caliber and number of the

same"). Other states were soon to do so. See Oregon,

Act of Feb. 21, 1917, ch. 377, 1917 Or. Laws 804,

805-06; Michigan, Act of June 2, 1927, No. 372, § 9,

1927Mich. Laws 887, 891 ("any person within this state

who owns or has in his possession a pistol" must

"present such weapon for safety inspection to the

commissioner or chief of police .... A certificate of

inspection shall thereupon be issued ... and kept as a

permanent official record for a period of six years"). In

1917 California likewise required the purchaser of a

concealable firearm to give the seller basic information

about himself, including his name, address, occupation,

physical description (height and color of skin, eyes, and

hair), and about the weapon (caliber, make, model,

number). Act of May 4, 1917, ch. 145, § 7, 1917 Cal.

Laws 221, 222-23. Hawaii did the same in 1927, while

still a territory, Small Arms Act, Act 206, § 9, 1927 Haw.

Laws 209, 211, as did the Congress for the District of

Columbia in 1932, see Act of July 8, 1932, [***22] ch.

465, § 8, 47 Stat. 650, 652.

In sum, the basic requirement to register a handgun is

longstanding in American law, accepted for a century in

diverse states and cities and now applicable to more

than one fourth of the Nation by population.* Therefore,

* Today seven states require registration of some or all firearms, including Hawaii, Haw. Rev. Stat. § 134-3(a), (b), (e)

(registration of all firearms); California, Cal. Penal Code § 11106(c) (registration for sales of handguns); Michigan,Mich. Comp.

Laws § 28.422(5) (purchaser must provide information to obtain "license" for each pistol); New Jersey, N.J. Rev. Stat. 2C:58-12

(registration of assault firearms); [***24] Louisiana, La. Rev. Stat. Ann. § 40:1783 (registration of firearms); Maryland, Md.

Code Ann., Crim. Law § 4-303 (registration of pre-ban assault pistols); and Connecticut, Conn. Gen. Stat. § 53-202d(a)

(registration of pre-ban assault weapons); as do some cities and counties, including Chicago, Municipal Code §§ 8-20-140 et

seq. (registration of all firearms); NewYork City, Admin. Code, §§ 10-304(a), (f) (registration of rifles and shotguns); Las Vegas,

Mun. Code § 10.66.140 (registration of handguns); Omaha, Mun. Code § 20-251 (registration of "any concealable firearm");

Cleveland, Offenses & Bus.Activities Code §§ 674.02, 674.05 (registration card required for each handgun) (but preempted by

Ohio Rev. Code Ann. § 9.68(A)); and Clark County, Nevada, Code § 12.04.110 (registration of handguns). Moreover, several

states require sellers to report to law enforcement information about firearm sales identifying the purchaser and the firearm.
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wepresume theDistrict's basic registration requirement,

D.C. Code § 7-2502.01(a), including the submission of

certain information, § 7-2502.03(b), does not impinge

upon the right protected by the Second Amendment.

Further, we find no basis in either the historical record or

the record of this case to rebut that presumption. Indeed,

basic registration requirements are self-evidently

[*1255] [**325] de minimis, for they are similar to other

common registration or licensing schemes, such as

those for voting or for driving a car, that cannot

reasonably be considered onerous. Cf. Rosario v.

Rockefeller, 410 U.S. 753, 754-58. 93 S. Ct. 1245, 36 L.

Ed. 2d 1 (1973) (law "requir[ing] a voter to enroll in the

party of his choice at least 30 days before the general

election in November in order to vote in the next

subsequent party primary" does not violate First and

Fourteenth Amendments because "if [the petitioners']

plight [could] be characterized as disenfranchisement

at all, it was not [***23] caused by [the law], but by their

own failure to take timely steps to effect their

enrollment"); id. at 760 ("the State is certainly justified in

imposing some reasonable cutoff point for registration

or party enrollment, which citizensmust meet in order to

participate in the next election"); Justice v. Town of

Cicero, 577 F.3d 768, 773-74 (7th Cir. 2009) ("ordinance

requiring the registration of all firearms ... appears to be

consistent with the ruling in Heller"). These early

registration requirements, however, applied with only a

few exceptions solely to handguns— that is, pistols and

revolvers — and not to long guns. Consequently, we

hold the basic registration requirements are

constitutional only as applied to handguns.With respect

to long guns they are novel, not historic.

ii. Novel registration requirements

Several other of the District's registration requirements

are not longstanding, including the

ballistics-identification provision, D.C. Code §

7-2502.03(d), the one-pistol-per-30-days rule, §

7-2502.03(e), and the requirements that applicants

appear in person, § 7-2502.04(c), and re-register each

firearmafter three years, §§ 7-2502.07a(a)—(c). Certain

portions of the law that are more akin to licensing the

gun owner than to registering the gun are also novel;

these include the requirement that an applicant

demonstrate knowledge about firearms, §

7-2502.03(a)(10), be fingerprinted and photographed,

§§ 7-2502.04(a)—(b), take a firearms training or safety

course, § 7-2502.03(a)(13)(A), meet a vision

requirement, § 7-2502.03(a)(11), and submit to a

background check every six years, § 7-2502.07a(d).*

The requirements that are not longstanding, which

include, in addition to those listed in the prior paragraph,

all the requirements as applied to long guns, also affect

the Second Amendment right because they are not de

minimis.** All of these requirements, such as the

mandatory five hours of firearm training and instruction,

§ 7-2502.03(a)(13)(A), make it considerably more

difficult for a person lawfully to acquire and keep a

firearm, including a handgun, for the purpose of

self-defense in the home — the "core lawful purpose"

protected by the Second Amendment, Heller, 554 U.S.

at 630. Because they impinge upon that right, we must

determine whether these requirements are [*1256]

[**326] constitutional.* In order to do that, however, we

must first determine the degree of scrutiny to which they

are appropriately subject.

See Legal Cmty. Against Violence, Regulating Guns in America: An Evaluation and Comparative Analysis of Federal, State,

and Selected Local Guns Laws, 253 (Feb. 2008),

http://www.lcav.org/publications-briefs/reports_analyses/RegGuns.entire.report.pdf [***25] (identifying ten states).

* Although some types of licensure have been required by some states since the early 20th century, see, e.g., Act of Apr. 6,

1909, ch. 114, § 3, 1909 N.H. Laws 451, 451-52 (license "to carry a loaded pistol or revolver"); Small Arms Act, Act 206, §§ 5,

7, 1927 Haw. Laws 209, 209-11 (license to carry a pistol or revolver outside the [***26] home), the District's particular

requirements are novel, not longstanding.

** The requirement of basic registration as applied to long guns may also be de minimis. For now, however, we assume this

requirement, too, impinges upon the Second Amendment right because, as we discuss below, the record is devoid of

information concerning the application of registration requirements to long guns. [***27] On remand and with the benefit of

additional evidence, the district court will be better able to address this question in the first instance.

* We note that some of the plaintiffs' arguments — in particular with respect to the provisions requiring registrants to

demonstrate knowledge about firearms, meet a vision standard, and take a training course— are so cursory wemight, in other

circumstances, consider them forfeit.SeeUnited States v. Law, 528 F.3d 888, 908 n.11, 381U.S.App. D.C. 270 (D.C. Cir. 2008)

(appellant's argument forfeited "because he failed to develop it"). As we will in any event be remanding other registration

requirements to the district court, however, see Part II.B.3.c, we see no reason to foreclose these particular plaintiffs from

fleshing out their arguments as well as supplementing the record, if they can.
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b. Intermediate scrutiny is appropriate

The plaintiffs argue strict scrutiny is the appropriate

standard of review because, in holding the Fourteenth

Amendment made the Second Amendment applicable

to the States, the Court inMcDonald described the right

"to keep and bear arms [as] among those fundamental

rights necessary to our system of ordered liberty," 130

S. Ct. at 3042. The [***28] District responds that strict

scrutiny would be inappropriate because, among other

reasons, the right to keep and carry arms has always

been heavily regulated; it argues we should adopt a

"reasonable-regulation test." The plaintiffs, in turn,

contend Heller forecloses a "reasonableness" test.

Heller clearly does reject any kind of "rational basis" or

reasonableness test, see 554 U.S. at 628 n.27, but it

leaves open the question what level of scrutiny we are

to apply to laws regulating firearms. True, the Supreme

Court often applies strict scrutiny to legislation that

impinges upon a fundamental right. See, e.g., Clark v.

Jeter, 486 U.S. 456, 461, 108 S. Ct. 1910, 100 L. Ed. 2d

465 (1988) ("classifications affecting fundamental rights

are given themost exacting scrutiny" (citation omitted)).

In applying strict scrutiny, the Court requires the

Government to prove its law "furthers a compelling

interest and is narrowly tailored to achieve that interest."

Citizens United v. FEC, 130 S. Ct. 876, 898, 175 L. Ed.

2d 753 (2010) (internal quotation marks omitted). The

Court has not said, however, and it does not logically

follow, that strict scrutiny is called for whenever a

fundamental right is at stake. See, e.g., Ward v. Rock

Against Racism, 491 U.S. 781, 791, 109 S. Ct. 2746,

105 L. Ed. 2d 661 (1989) [***29] (applying intermediate

scrutiny to restrictions on "time, place, or manner of

protected speech"); Marzzarella, 614 F.3d at 96 ("Strict

scrutiny does not apply automatically any time an

enumerated right is involved");Chester, 628 F.3d at 682

("We do not apply strict scrutiny whenever a law

impinges upon a right specifically enumerated in the Bill

of Rights"); Adam Winkler, Scrutinizing the Second

Amendment, 105Mich. L. Rev. 683, 697-98, 700 (2007)

("mere fact of 'fundamentality' does not answer the

question of what would be the appropriate standard of

review for the right to bear arms" as "many of the

individual rights in the Bill of Rights do not trigger strict

scrutiny, including many that are incorporated," and

"[e]ven among those incorporated rights that do prompt

strict scrutiny, such as the freedom of speech and of

religion, strict scrutiny is only occasionally applied").Cf.

Mills v. Habluetzel, 456 U.S. 91, 98-99, 102 S. Ct. 1549,

71 L. Ed. 2d 770 (1982) (disabilities attendant to

illegitimacy are constitutional "to the extent they are

substantially related to a legitimate state interest");

Craig v. Boren, 429 U.S. 190, 197, 97 S. Ct. 451, 50 L.

Ed. 2d 397 (1976) ("classifications by gender must

serve important governmental [*1257] [**327]

objectives and [***30] must be substantially related to

achievement of those objectives").

As with the First Amendment, the level of scrutiny

applicable under the Second Amendment surely

"depends on the nature of the conduct being regulated

and the degree to which the challenged law burdens the

right." Chester, 628 F.3d at 682; see also Turner Broad.

Sys., Inc. v. FCC (Turner I), 512 U.S. 622, 642, 114 S.

Ct. 2445, 129 L. Ed. 2d 497 (1994) ("regulations that are

unrelated to the content of speech are subject to an

intermediate level of scrutiny because in most cases

they pose a less substantial risk of excising certain

ideas or viewpoints from the public dialogue" (citation

omitted)); Zauderer v. Office of Disciplinary Counsel of

Supreme Court of Ohio, 471 U.S. 626, 651, 105 S. Ct.

2265, 85 L. Ed. 2d 652, 17 Ohio B. 315 (1985) ("We

recognize that unjustified or unduly burdensome

disclosure requirements might offend the First

Amendment by chilling protected commercial speech.

But we hold that an advertiser's rights are adequately

protected as long as disclosure requirements are

reasonably related to the State's interest in preventing

deception of consumers."); Nelson Lund, The Second

Amendment, Heller, and Originalist Jurisprudence, 56

UCLAL. Rev. 1343, 1376 (2009) ("The case law dealing

with [***31] free speech and the free exercise of religion

provides a particularly good analogue" for Second

Amendment). That is, a regulation that imposes a

substantial burden upon the core right of self-defense

protected by the Second Amendment must have a

strong justification, whereas a regulation that imposes a

less substantial burden should be proportionately easier

to justify. See Turner I, 512 U.S. at 661 ("must-carry

provisions do not pose such inherent dangers to free

expression ... as to justify application of the most

exacting level of First Amendment scrutiny"; rather, "the

appropriate standard ... is the intermediate level of

scrutiny applicable to content-neutral restrictions that

impose an incidental burden on speech"); Board of

Trustees of State Univ. of N.Y. v. Fox, 492 U.S. 469,

477, 109 S. Ct. 3028, 106 L. Ed. 2d 388 (1989)

("commercial speech [enjoys] a limited measure of

protection, commensurate with its subordinate position

in the scale of First Amendment values" (internal

quotationmarks omitted));Buckley v. Valeo, 424U.S. 1,

44-45, 96 S. Ct. 612, 46 L. Ed. 2d 659 (1976)
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("expenditure limitations" are subject to "exacting

scrutiny applicable to limitations on core First

Amendment rights of political expression" because they

impose a "great[] [***32] burden on basic freedoms");

Ezell, 2011 U.S. Dist. LEXIS 14108, 2011 WL 2623511,

at *13 (level of scrutiny "will depend on how close the

law comes to the core of the Second Amendment right

and the severity of the law's burden on the right"); see

also Eugene Volokh, Implementing the Right to Keep

and Bear Arms for Self-Defense: An Analytical

Framework and a Research Agenda, 56 UCLA L. Rev.

1443, 1471 (2009) ("Ballot access regulations are ...

subject to strict scrutiny if they 'impose a severe burden

on associational rights,' but to a much weaker level of

scrutiny if they 'impose[] onlymodest burdens'" (quoting

Wash. State Grange v. Wash. State Republican Party,

552 U.S. 442, 128 S. Ct. 1184, 1191-92, 170 L. Ed. 2d

151 (2008))); Winkler, supra, at 698 ("Strict scrutiny ...

does not apply to fundamental, preferred rights when

the courts determine that the underlying burden is only

incidental").

As between strict and intermediate scrutiny, we

conclude the latter is the more appropriate standard for

review of gun registration laws. As the Third Circuit

reasoned in Marzzarella with regard to a prohibition on

possession of a firearm with the serial numbers

obliterated, registration requirements "do[] not severely

limit the possession of firearms." 614 F.3d at 97. [***33]

[*1258] [**328] Indeed, none of theDistrict's registration

requirements prevents an individual from possessing a

firearm in his home or elsewhere, whether for

self-defense or hunting, or any other lawful purpose.

c. Intermediate scrutiny requires remand

As for the novel registration requirements, to pass

muster under intermediate scrutiny the District must

show they are "substantially related to an important

governmental objective." Clark, 486 U.S. at 461; see

also United States v. Williams, 616 F.3d 685, 692-94

(7th Cir. 2010) (prohibition of firearm possession by

felons survives intermediate scrutiny). That is, the

District must establish a tight "fit" between the

registration requirements and an important or

substantial governmental interest, a fit "that employs

not necessarily the least restrictive means but ... a

means narrowly tailored to achieve the desired

objective." Fox, 492 U.S. at 480; see also Ward, 491

U.S. at 782-83 ("The requirement of narrow tailoring is

satisfied so long as the regulation promotes a substantial

governmental interest that would be achieved less

effectively absent the regulation, and themeans chosen

are not substantially broader than necessary to achieve

that interest"). [***34] We think the District has

advanced, albeit incompletely — almost cursorily —

articulated, two important governmental interests it may

have in the registration requirements, viz., to protect

police officers and to aid in crime control. Cf. United

States v. Salerno, 481 U.S. 739, 750, 107 S. Ct. 2095,

95 L. Ed. 2d 697 (1987) ("the Government's general

interest in preventing crime is compelling"). The Council

Committee on Public Safety explained: "Registration is

critical because it ... allows officers to determine in

advance whether individuals involved in a call may

have firearms ... [and] assists law enforcement in

determining whether registered owners are eligible to

possess firearms or have fallen into a prohibited class."*

Report on Bill 17-843, at 3-4 (Nov. 25, 2008).

We cannot conclude, however, that the novel

registration requirements — or any registration

requirement as applied to long guns — survive

intermediate scrutiny based upon the record as it stands

because the District has not demonstrated a close fit

between those requirements and its governmental

interests. In support of the registration requirements,

the District relies upon the Committee Report on the

FRA, along with testimony and written statements

submitted to the Committee at public hearings. Even

so, the record is inadequate for us confidently to hold

the registration requirements are narrowly tailored.

For example, the Committee Report asserts "studies

show" that "laws restrictingmultiple purchases [***36] or

sales of firearms are designed to reduce the number of

guns entering the illegal market and to stem the flow of

firearms between states," and that "handguns sold in

multiple sales to the [*1259] [**329] same individual

purchaser are frequently used in crime." Id. at 10. The

* On remand, the District will have an opportunity to explain in greater detail how these governmental interests are served by

the novel registration requirements. The Committee also thought registration useful because it "gives [***35] law enforcement

essential information about firearm ownership, ... permits officers to charge individuals with a crime if an individual is in

possession of an unregistered firearm, and permits officers to seize unregistered weapons." Report on Bill 17-843, at 3-4 (Nov.

25, 2008). These rationales are circular, however, and do not on their own establish either an important interest of the

Government or a substantial relationship between the registration of firearms and an important interest.
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Report neither identifies the studies relied upon nor

claims those studies showed the laws achieved their

purpose, nor in any other way attempts to justify

requiring a person who registered a pistol to wait 30

days to register another one. The record does include

testimony that offers cursory rationales for some other

requirements, such as safety training and demonstrating

knowledge of gun laws, see, e.g., Testimony of Cathy L.

Lanier, Chief of Police, at 2 (Oct. 1, 2008), but the

District fails to present any data or other evidence to

substantiate its claim that these requirements can

reasonably be expected to promote either of the

important governmental interests it has invoked

(perhaps because it was relying upon the asserted

interests we have discounted as circular).

Although we do "accord substantial deference to the

predictive judgments" of the legislature, Turner Broad.

Sys., Inc. v. FCC (Turner II), 520 U.S. 180, 195, 117 S.

Ct. 1174, 137 L. Ed. 2d 369 (1997) [***37] (quoting

Turner I, 512 U.S. at 665) (internal quotation marks

omitted), the District is not thereby "insulated from

meaningful judicial review," Turner I, 512 U.S. at 666

(controlling opinion of Kennedy, J.); see also City of Los

Angeles v.AlamedaBooks, Inc., 535U.S. 425, 440, 122

S. Ct. 1728, 152 L. Ed. 2d 670 (2002) (plurality opinion)

(citing Turner I and "acknowledg[ing] that the Los

Angeles City Council is in a better position than the

Judiciary to gather and evaluate data on local

problems"). Rather, wemust "assure that, in formulating

its judgments, [the legislature] has drawn reasonable

inferences based on substantial evidence." Turner II,

520 U.S. at 195 (quoting Turner I, 512 U.S. at 666)

(internal quotation marks omitted). Therefore, the

District needs to present some meaningful evidence,

not mere assertions, to justify its predictive judgments.

On the present record, we conclude the District has not

supplied evidence adequate to show a substantial

relationship between any of the novel registration

requirements and an important governmental interest.

Nor, however, do the plaintiffs present more meaningful

contrary evidence concerning handguns, and neither

the District nor the plaintiffs present any evidence

[***38] at all concerning application of the registration

requirements to long guns. The parties' mutual failure in

their briefs to distinguish between handguns and long

guns points up a significant deficiency in the present

record.*TheCommitteeReport implicitly acknowledged

the distinction between handguns and long guns only

back-handedly, quotingHeller to emphasize specifically

"the problem of handgun violence in this country" before

discussing the proposed FRA. Report on Bill 17-843, at

3 (Nov. 25, 2008). Handguns indeed appear to have

been the exclusive subject of the Committee's concern.

Nowhere in the Report is there even a single reference

to the need for registration of rifles or shotguns. For all

the legislative record and the record in this case reveal,

the provisions of the FRA that deal specifically with

registration of long guns might have been written in

invisible ink.

In the [***39] light of these evidentiary deficiencies and

"the importance of the issues" at stake in this case,

taking our cue from the Supreme Court in Turner I, we

[*1260] [**330] believe the parties should have an

opportunity "to develop amore thorough factual record."

512 U.S. at 664-68 (controlling opinion of Kennedy, J.).

In Turner I, the Court had determined intermediate

scrutiny was appropriate for the First Amendment

challenge at issue. "On the state of the record developed

[that] far," however, the Government was unable to

show the law was narrowly tailored. Id. at 665. Rather

than invalidate a legislative judgment based upon that

shortcoming, the Court remanded the case for

development of "a more thorough factual record." Id. at

668. We follow suit by remanding the novel registration

requirements, and all registration requirements as

applied to long guns, to the district court for further

evidentiary proceedings.

4. Assault Weapons and Large-Capacity Magazines

Because the plaintiffs fail to present an argument in

their briefs questioning the constitutionality of the ban

on semi-automatic pistols and shotguns, see page 7

footnote * above, we construe the plaintiffs' challenge to

the ban on assault weapons [***40] as going only to the

prohibition of certain semi-automatic rifles. We are not

aware of evidence that prohibitions on either

semi-automatic rifles or large-capacity magazines are

longstanding and thereby deserving of a presumption

* while the Court in Heller observed that the handgun is "the quintessential self-defense weapon," 554 U.S. at 629, a rifle or

shotgun is the firearm of choice for hunting, which activityHeller recognized as providing one basis for the right to keep and bear

arms, albeit not the central one, id. at 599.
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of validity.* For the court to determine whether these

prohibitions are constitutional, therefore, we first must

ask whether they impinge upon the right protected by

the Second Amendment. That is, prohibiting certain

arms might not meaningfully affect "individual

self-defense, [which] is 'the central component' of the

Second Amendment right." McDonald, 130 S. Ct. at

3036 (quoting Heller, 554 U.S. at 599). Of course, the

Court also said the Second Amendment protects the

right to keep and bear arms for other "lawful purposes,"

such as hunting, but self-defense is the "core lawful

purpose" protected, Heller, 554 U.S. at 630.

The Court in Heller, as mentioned above at pages

12-13, recognized yet another "limitation on the right to

keep and carry arms," namely that the "sorts of weapons

protected" are those "'in common use at the time' for

lawful purposes like self-defense." Id. at 624, 627. The

Court found this limitation "fairly supported by the

historical tradition of prohibiting the carrying of

'dangerous and unusual weapons.'" Id. at 627. Because

the prohibitions at issue, unlike the registration

requirements, apply only to particular classes of

weapons, we must also ask whether the prohibited

weapons are "typically possessed by law-abiding

citizens for lawful purposes," id. at 625; if not, then they

are not the sorts of "Arms" protected by the Second

Amendment.

a. Do the prohibitions impinge upon the Second

Amendment right?

The plaintiffs contend semi-automatic rifles, in particular

the AR variants, are commonly possessed for

self-protection in the home as well as for sport. They

also argue magazines holding more than ten rounds

are commonly possessed for self-defense and for other

lawful purposes and that the prohibition of such

magazines [***42] [*1261] [**331] would impose a

burden upon them. Specifically, they point out that

without a large-capacity magazine it would be

necessary, in a stressful situation, to pause in order to

reload the firearm.

The District, by contrast, argues neither assault

weapons nor weapons with large-capacity magazines

are among the "Arms" protected by the SecondAmend-

ment because they are both "dangerous and unusual,"

Heller, 554 U.S. at 627 (internal quotation marks

omitted), and because prohibiting them minimally

burdens the plaintiffs; hence the District maintains the

bans are constitutional. TheCommittee onPublic Safety

received evidence that assault weapons are not useful

for the purposes of sporting or self-defense, but rather

are "military-style" weapons designed for offensive use.

SeegenerallyTestimony of Brian J. Siebel, BradyCenter

to Prevent Gun Violence (Oct. 1, 2008). The Committee

concluded assault weapons "have no legitimate use as

self-defense weapons, and would in fact increase the

danger to law-abiding users and innocent bystanders if

kept in the home or used in self-defense situations."

Report on Bill 17-843, at 7 (Nov. 25, 2008).

The District likewise contends magazines holding more

than [***43] ten rounds are disproportionately involved

in the murder of law enforcement officers and in mass

shootings, and have little value for self-defense or sport.

It cites the Siebel testimony, which relies upon a report

of the federal Bureau ofAlcohol, Tobacco, Firearms and

Explosives (ATF) stating that semi-automatic rifles with

large-capacity magazines are not suitable for sporting

purposes. The District also reasons that the usefulness

of large-capacity magazines for self-defense in rare

circumstances does not mean the burden imposed

upon the plaintiffs is more than minimal.

We think it clear enough in the record that

semi-automatic rifles andmagazines holdingmore than

ten rounds are indeed in "common use," as the plaintiffs

contend. Approximately 1.6 million AR-15s alone have

been manufactured since 1986, and in 2007 this one

popular model accounted for 5.5 percent of all firearms,

and 14.4 percent of all rifles, produced in the U.S. for

the domestic market. As for magazines, fully 18 percent

of all firearms owned by civilians in 1994 were equipped

with magazines holding more than ten rounds, and

approximately 4.7 million more such magazines were

imported into the United States between [***44] 1995

and 2000. There may well be some capacity above

which magazines are not in common use but, if so, the

record is devoid of evidence as to what that capacity is;

in any event, that capacity surely is not ten.

Nevertheless, based upon the record as it stands, we

cannot be certain whether these weapons are

* We know of only two exceptions: the Act of July 8, 1932, ch. 465, §§ 1, 8, 47 Stat. 650, 650, 652, in which the Congress

banned in D.C. "any firearm which shoots ... semiautomatically more than twelve shots without reloading," and theAct of June

2, 1927, No. 372, § 3, 1927 Mich. Laws 887, 888, which prohibited the possession of any "firearm [***41] which can be fired

more than sixteen times without reloading."
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commonly used or are useful specifically for

self-defense or hunting and therefore whether the

prohibitions of certain semi-automatic rifles and

magazines holding more than ten rounds meaningfully

affect the right to keep and bear arms. We need not

resolve that question, however, because even assuming

they do impinge upon the right protected by the Second

Amendment, we think intermediate scrutiny is the

appropriate standard of review and the prohibitions

survive that standard.

b. Intermediate scrutiny is appropriate

As we did in evaluating the constitutionality of certain of

the registration requirements, we determine the

appropriate standard of review by assessing how

severely the prohibitions burden the Second Amend-

ment right. Unlike the law held unconstitutional inHeller,

the laws at issue here do not prohibit the possession of

"the [*1262] [**332] quintessential self-defense

weapon," to wit, [***45] the handgun. 554 U.S. at 629.

Nor does the ban on certain semi-automatic rifles

prevent a person from keeping a suitable and commonly

used weapon for protection in the home or for hunting,

whether a handgun or a non-automatic long gun. See

Gary Kleck & Marc Gertz, Armed Resistance to Crime:

The Prevalence andNature of Self-Defensewith aGun,

86 J. Crim. L. & Criminology 150, 185 (1995) (revolvers

and semi-automatic pistols are together used almost

80% of the time in incidents of self-defense with a gun);

Dep't of Treasury, Study on the Sporting Suitability of

Modified Semiautomatic Assault Rifles 38 (1998)

(semi-automatic assault rifles studied are "not generally

recognized as particularly suitable for or readily

adaptable to sporting purposes"). Although we cannot

be confident the prohibitions impinge at all upon the

core right protected by the SecondAmendment, we are

reasonably certain the prohibitions do not impose a

substantial burden upon that right. As the District points

out, the plaintiffs present hardly any evidence that

semi-automatic rifles andmagazines holdingmore than

ten rounds arewell-suited to or preferred for the purpose

of self-defense or sport.Cf.Kleck &Gertz, supra, at 177

[***46] (finding that of 340,000 to 400,000 instances of

defensive gun use in which the defenders believed the

use of a gun had saved a life, 240,000 to 300,000

involved handguns). Accordingly, we believe

intermediate rather than strict scrutiny is the appropriate

standard of review.

In this we agree with the reasoning of the Third Circuit in

Marzzarella. The court there applied intermediate

scrutiny to the prohibition of unmarked firearms in part

because it thought the ban was similar to a regulation

"of the manner in which ... speech takes place," a type

of regulation subject to intermediate scrutiny "under the

time, place, and manner doctrine" of the First

Amendment. 614 F.3d at 97. Notably, because the

prohibition left a person "free to possess any otherwise

lawful firearm," the court reasoned it was "more

accurately characterized as a regulation of the manner

in which persons may lawfully exercise their Second

Amendment rights." Id. Here, too, the prohibition of

semi-automatic rifles and large-capacity magazines

does not effectively disarm individuals or substantially

affect their ability to defend themselves. See Volokh,

supra, at 1471 ("where content-neutral speech

restrictions are involved, [***47] restrictions that impose

severe burdens (because they don't leave open ample

alternative channels) must be judged under strict

scrutiny, but restrictions that impose only modest

burdens (because they do leave open ample alternative

channels) are judged under a mild form of intermediate

scrutiny").

c. The prohibitions survive intermediate scrutiny

Recall that when subject to intermediate scrutiny the

Government has the burden of showing there is a

substantial relationship or reasonable "fit" between, on

the one hand, the prohibition on assault weapons and

magazines holding more than ten rounds and, on the

other, its important interests in protecting police officers

and controlling crime. The record evidence

substantiates that the District's prohibition is

substantially related to those ends.

The Committee on Public Safety relied upon a report by

the ATF, which described assault weapons as creating

"mass producedmayhem."Assault Weapons Profile 19

(1994). This description is elaborated in the Siebel

testimony for the Brady Center: "the military features of

semiautomatic assault weapons are designed to

enhance their capacity to shoot multiple human targets

very rapidly" and "[p]istol [*1263] [**333] grips [***48] on

assault rifles ... help stabilize the weapon during rapid

fire and allow the shooter to spray-fire from the hip

position." The same source also suggests assault

weapons are preferred by criminals and place law

enforcement officers "at particular risk ... because of

their high firepower," as does the ATF, see Dep't of

Treasury, Study on the Sporting Suitability of Modified

Semiautomatic Assault Rifles 34-35, 38 (1998). See

alsoChristopher S. Koper et al., U. Penn. Jerry Lee Ctr.
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of Criminology, An Updated Assessment of the Federal

Assault Weapons Ban: Impacts on Gun Markets and

Gun Violence, 1994-2003, at 51, 87 (2004) (assault

weapons "account for a larger share of guns used in

mass murders and murders of police, crimes for which

weaponswith greater firepower would seemparticularly

useful," and "criminal use of [assault weapons] ...

declined after" the federal assault weapons ban enacted

in 1994 "independently of trends in gun crime"); id. at 11

("AR-15 type rifles are civilian weapons patterned after

the U.S. military's M-16 rifle and were the assault rifles

most commonly used in crime before the ban" in federal

law from 1994 to 2004).

Heller suggests "M-16 rifles and the like" [***49]may be

banned because they are "dangerous and unusual,"

see 554U.S. at 627. TheCourt had previously described

the "AR-15" as "the civilian version of themilitary's M-16

rifle." Staples v. United States, 511 U.S. 600, 603, 114

S. Ct. 1793, 128 L. Ed. 2d 608 (1994). Although

semi-automatic firearms, unlike automatic M-16s, fire

"only one shot with each pull of the trigger," id. at 602

n.1, semi-automatics still fire almost as rapidly as

automatics. See Testimony of Brian J. Siebel, Brady

Center to Prevent Gun Violence, at 1 (Oct. 1, 2008)

("30-round magazine" of UZI "was emptied in slightly

less than two seconds on full automatic, while the same

magazine was emptied in just five seconds on

semiautomatic"). Indeed, it is difficult to drawmeaningful

distinctions between the AR-15 and the M-16. See

Staples, 511 U.S. at 603 ("Many M-16 parts are

interchangeable with those in the AR-15 and can be

used to convert the AR-15 into an automatic weapon");

Koper, supra, at 4 (AR-15 and other federally banned

assault weapons "are civilian copies ofmilitary weapons

and accept ammunition magazines made for those

military weapons"). In short, the evidence demonstrates

a ban on assault weapons is likely to promote the

Government's [***50] interest in crime control in the

densely populated urban area that is the District of

Columbia. See Comm. on Pub. Safety, Report on Bill

17-593, at 4 (Nov. 25, 2008) ("The District shares the

problem of gun violence with other dense, urban

jurisdictions").

The record also supports the limitation on magazine

capacity to ten rounds. The Committee relied upon

Siebel's testimony that "[t]he threat posed by

military-style assault weapons is increased significantly

if they can be equipped with high-capacity ammunition

magazines" because, "[b]y permitting a shooter to fire

more than ten rounds without reloading, they greatly

increase the firepower of mass shooters." See also

Koper, supra, at 87 ("guns used in shootings are 17% to

26% more likely to have [magazines holding more than

ten rounds] than guns used in gunfire cases resulting in

no wounded victims"); id. at 97 ("studies ... suggest that

attacks with semiautomatics — including [assault

weapons] and other semiautomatics with [magazines

holding more than ten rounds] — result in more shots

fired, persons wounded, and wounds per victim than do

other gun attacks"). The Siebel testimony moreover

supports the District's claim that high-capacity

[***51] magazines are dangerous in self-defense

situations because "the tendency [*1264] [**334] is for

defenders to keep firing until all bullets have been

expended, which poses grave risks to others in the

household, passersby, and bystanders." Moreover, the

Chief of Police testified the "2 or 3 second pause" during

which a criminal reloads his firearm "can be of critical

benefit to law enforcement." Overall the evidence

demonstrates that large-capacity magazines tend to

pose a danger to innocent people and particularly to

police officers, which supports the District's claim that a

ban on suchmagazines is likely to promote its important

governmental interests.

We conclude the District has carried its burden of

showing a substantial relationship between the

prohibition of both semi-automatic rifles andmagazines

holding more than ten rounds and the objectives of

protecting police officers and controlling crime.

Accordingly, the bans do not violate the plaintiffs'

constitutional right to keep and bear arms.

III. Conclusion

For the reasons stated above, we affirm the judgment of

the district court with respect, first, to the requirement of

mere registration as applied to handguns and expressed

inD.C. Code §§ 7-2502.01(a) [***52] and 7-2502.03(b),

and second, to the ban on "assault weapons" and

large-capacity magazines, as they are defined in §§

7-2502.02(a)(6), 7-2501.01(3A)(A)(i)(I), (IV), and

7-2506.01(b). With respect to the registration

requirements in §§ 7-2502.03(a)(10), 7-2502.03(a)(11),

7-2502.03(a)(13)(A), 7-2502.03(d), 7-2502.03(e),

7-2502.04, and 7-2502.07a, and all the registration

requirements (including §§ 7-2502.01(a) and

7-2502.03(b)) as applied to long guns, see Part II.B.3.c,

the judgment is vacated and this matter is remanded to

the district court for further proceedings consistent with

this opinion.

So ordered.
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Appendix: Regarding the Dissent

Our colleague has issued a lengthy dissenting opinion

explaining why he would strike down both the District's

registration requirements and its ban on semi-automatic

rifles. We respond to his main arguments below.

A. Interpreting Heller and McDonald

Asubstantial portion of the dissent is devoted to arguing

Heller and McDonald preclude the application of

heightened (intermediate, or for that matter, strict)

scrutiny in all Second Amendment cases. The dissent

reasons that Heller rejected balancing tests and that

heightened scrutiny is a type of balancing [***53] test.

As we read Heller, the Court rejected only Justice

Breyer's proposed "interest-balancing" inquiry, which

would have had the Court ask whether the challenged

statute "burdens a protected interest in a way or to an

extent that is out of proportion to the statute's salutary

effects upon other important governmental interests."

554 U.S. at 689-90 (Breyer J., dissenting). That is,

Justice Breyer, rather than ask merely whether the

Government is promoting an important interest by way

of a narrowly tailored means, as we do here, would

have had courts in Second Amendment cases decide

whether the challenged statute "imposes burdens that,

when viewed in light of the statute's legitimate

objectives, are disproportionate." Id. at 693. Thus,

although Justice Breyer would have had us assess

whether the District's handgun ban "further[s] the sort of

life-preserving and public-safety interests that the Court

has called 'compelling,'" id. at 705 (citation omitted), the

key to his "interest-balancing" approach was

"proportionality"; that is, he would have had us weigh

this governmental interest against "the extent to which

the District's law [*1265] [**335] burdens the interests

that the Second Amendment seeks [***54] to protect,"

id. at 706.

Our dissenting colleague asserts (at 25) heightened

scrutiny is also "a form of interest balancing" and

maintains that strict and intermediate scrutiny "always

involve at least some assessment of whether the law in

question is sufficiently important to justify infringement

on an individual constitutional right." Although, as he

points out, the Supreme Court has in a few opinions

applying heightened scrutiny — out of scores if not

hundreds of such opinions — used the word "balance,"

heightened scrutiny is clearly not the "interest-balancing

inquiry" proposed by Justice Breyer and rejected by the

Court in Heller. The Court there said, Justice Breyer's

proposal did not correspond to any of "the traditionally

expressed levels (strict scrutiny, intermediate scrutiny,

rational basis)," 554 U.S. at 634, but was rather "a

judge-empowering 'interest-balancing inquiry'" that

would have a court weigh the asserted governmental

interests against the burden the Government would

place upon exercise of the Second Amendment right, a

balancing that is not part of either strict or intermediate

scrutiny.

The dissent further contends McDonald confirms the

SupremeCourt's rejection [***55] of heightened scrutiny

in Second Amendment cases because a plurality of the

Court there said "Justice Breyer is incorrect that

incorporation will require judges to assess the costs

and benefits of firearms restrictions and thus to make

difficult empirical judgments in an area in which they

lack expertise." 130 S. Ct. at 3050. That observation

was clearly and specifically directed to Justice Breyer's

interest-balancing inquiry, as the very next sentence

shows: "As we have noted, while his opinion in Heller

recommended an interest-balancing test, the Court

specifically rejected that suggestion." Id. Moreover, strict

and intermediate scrutiny do not, as the dissent asserts

(at 19), "obviously require assessment of the 'costs and

benefits' of government regulations." Rather, they

require an assessment of whether a particular law will

serve an important or compelling governmental interest;

that is not a comparative judgment.

If the Supreme Court truly intended to rule out any form

of heightened scrutiny for allSecondAmendment cases,

then it surely would have said at least something to that

effect. Cf. Heller, 554 U.S. at 628 n.27 (expressly

rejecting rational basis review). TheCourt did [***56] not

say anything of the sort; the plaintiffs in this case do not

suggest it did; and the idea that Heller precludes

heightened scrutiny has eluded every circuit to have

addressed that question since Heller was issued. See

First Circuit: United States v. Booker, 644 F.3d 12, 25

(2011) (requiring "a substantial relationship between

the restriction and an important governmental

objective"); Third Circuit: Marzzarella, 614 F.3d at 97

(applying intermediate scrutiny); Fourth Circuit: United

States v.Masciandaro, 638F.3d 458, 471 (2011) (same);

Chester, 628 F.3d at 683 (same); id. at 690 (Davis, J.,

concurring) (same); Seventh Circuit: Ezell, 2011 U.S.

Dist. LEXIS 14108, 2011 WL 2623511, at *17 (applying

"more rigorous showing" than intermediate scrutiny, "if

not quite 'strict scrutiny'"); 2011 U.S. Dist. LEXIS 14108

[WL] at *21-22 (Rovner J., concurring) (endorsing

intermediate scrutiny); Williams, 616 F.3d at 692-93
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(applying intermediate scrutiny); United States v.

Skoien, 614 F.3d 638, 641-42 (2010) (en banc)

(upholding law upon assumption intermediate scrutiny

applies); Ninth Circuit: Nordyke, 644 F.3d at 786 n.9

(reserving "precisely what type of heightened scrutiny

applies to laws that substantially [*1266] [**336]

burden Second Amendment rights"); id. at 795

[***57] (Gould J., concurring in part, "would subject to

heightened scrutiny only arms regulations falling within

the core purposes of the Second Amendment" and

"would subject incidental burdens on the Second

Amendment right ... to reasonableness review"); Tenth

Circuit: Reese, 627 F.3d at 802 (applying intermediate

scrutiny).

The dissent (at 30-31) takes us to task for suggesting a

restriction on a core enumerated constitutional right can

be subjected to intermediate scrutiny. This assertion,

true or false, is simplymisplaced; we apply intermediate

scrutiny precisely because the District's laws do not

affect the core right protected by the Second

Amendment. See supra at 22-24, 31-32.

Unlike our dissenting colleague, we read Heller

straightforwardly: The Supreme Court there left open

and untouched even by implication the issue presented

in this case. The Court held the ban on handguns

unconstitutional without at the same time adopting any

particular level of scrutiny forSecondAmendment cases

because it concluded that "[u]nder any of the standards

of scrutiny that we have applied to enumerated

constitutional rights, banning from the home the most

preferred firearm in the nation to keep and [***58] use

for protection of one's home and family would fail

constitutional muster." Id. at 628-29 (internal quotation

marks and citation omitted); McDonald, 130 S. Ct. at

3036 (quoting Heller, 554 U.S. at 628-30). Nothing in

Heller suggests a case involving a restriction

significantly less severe than the total prohibition of

handguns at issue there could or should be resolved

without reference to one or another of the familiar

constitutional "standards of scrutiny." On the contrary,

the Supreme Court was explicit in cautioning that

becauseHellerwas its "first in-depth examination of the

Second Amendment, one should not expect it to clarify

the entire field." Heller, 554 U.S. at 635; see also, e.g.,

Ezell, 2011 U.S. Dist. LEXIS 14108, 2011 WL 2623511,

at *13 (with the exception of "broadly prohibitory laws

restricting the core Second Amendment right," courts

are "left to choose an appropriate standard of review

from among the heightened standards of scrutiny the

Court applies to governmental actions alleged to infringe

enumerated constitutional rights");Chester, 628 F.3d at

682 ("Heller left open the level of scrutiny applicable to

review a law that burdens conduct protected under the

Second Amendment, other than [***59] to indicate that

rational-basis review would not apply in this context");

Volokh, supra, at 1456 ("The Court [in Heller] did not

discuss what analysis would be proper for less 'severe'

restrictions, likely because it had no occasion to").

Having rejected the possibility of heightened scrutiny,

the dissent (at 31) goes on to find in Heller this

proposition: "Gun bans and gun regulations that are not

longstanding or sufficiently rooted in text, history, and

tradition are not consistent with the Second Amend-

ment individual right." We do not see this purportedly

"up-front" test "announced" anywhere in the Court's

opinion. The Court in Heller said certain "longstanding"

regulations are "presumptively lawful," 554 U.S. at

626-27 & n.26, but it nowhere suggested, nor does it

follow logically, that a regulation must be longstanding

or "rooted in text, history, and tradition" in order to be

constitutional. As we have said, the Court struck down

the handgun ban because it so severely restricted the

core Second Amendment right of self-defense in the

home that it "would fail constitutional [*1267] [**337]

muster" under any standard of scrutiny. Likewise, the

Court invalidated the District's requirement that

handguns [***60] "in the home be rendered and kept

inoperable" because that requirement "makes it

impossible for citizens to use them for the core lawful

purpose of self-defense." Id. at 630. The Court in Heller

did consider whether there were historical analogues to

the handgun ban, but only to note, primarily in response

to Justice Breyer's dissent, that because earlier laws

were far less restrictive, they did not support the

constitutionality of a ban on handguns. See id. at 632

("Nothing about [the] fire-safety laws" cited by Justice

Breyer "undermines our analysis; they do not remotely

burden the right of self-defense as much as an absolute

ban on handguns"); id. ("other founding-era laws" cited

by Justice Breyer "provide no support for the severe

restriction in the present case"). In any event, we think it

clear Heller did not announce the "up-front" test

applicable to all Second Amendment cases that our

dissenting colleague goes to great lengths to "divine"

from that opinion.

In sum, Heller explicitly leaves many questions

unresolved and says nothing to cast doubt upon the

propriety of the lower courts applying some level of

heightened scrutiny in a SecondAmendment challenge

to a law significantly [***61] less restrictive than the
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outright ban on all handguns invalidated in that case.

Although Heller renders longstanding regulations

presumptively constitutional, it nowhere suggests a law

must be longstanding or rooted in text, history, and

tradition to be constitutional.

B. Registration Requirements

Our dissenting colleague contends (at 47) the historical

registration laws we cite do not support the District's

basic registration requirement because to rely upon

those laws as historical precedents "is to conduct the

Heller analysis at an inappropriately high level of

generality." In fact, however, the historical regulations

and the District's basic registration requirement are not

just generally alike, they are practically identical: They

all require gun owners to give an agent of the

Government basic information about themselves and

their firearm.

In any event, we do not decide, but rather remand to the

district court, the question whether the District's novel

registration requirements and all its registration

requirements as applied to long guns withstand

intermediate scrutiny. See supra at 28. Accordingly,

those registration requirements will be deemed

constitutional only if the District [***62] shows they

serve its undoubtedly important governmental interests

in preventing crimes and protecting police officers.

C. Assault Weapons

In arguing Heller requires holding unconstitutional the

District's ban on certain semi-automatic rifles, the

dissent relies heavily upon the idea that Heller held

possession of semi-automatic handguns is

"constitutionally protected." TheCourt's holding inHeller

was in fact narrower, condemning as unconstitutional a

prohibition of all handguns, that is, a ban on the "entire

class of 'arms' that is overwhelmingly chosen by

American society for [the] lawful purpose" of

self-defense. 554 U.S. at 628. A narrower prohibition,

such as a ban on certain semi-automatic pistols, may

also "fail constitutional muster," id., but that question

has not yet been decided by the Supreme Court.*

Therefore, the dissent (at 32-33) [*1268] [**338]

mischaracterizes the question before us as whether

"the Second Amendment protects semi-automatic

handguns but not semi-automatic rifles." The dissent at

(38 n.16) insists it is "implausible" to read Heller as

"protect[ing] handguns that are revolvers but not

handguns that are semi-automatic." We do not,

however, hold possession of semi-automatic

[***63] handguns is outside the protection of the Sec-

ond Amendment. We simply do not read Heller as

foreclosing every ban on every possible sub-class of

handguns or, for that matter, a ban on a sub-class of

rifles. See Marzzarella, 614 F.3d at 101 (upholding

prohibition on possession of handguns with serial

numbers obliterated); cf. Joseph Blocher,

Categoricalism and Balancing in First and Second

AmendmentAnalysis, 84N.Y.U. L. Rev. 375, 422 (2009)

(Heller "avoided—perhaps in part because it had little

cause to consider—categorization at the level of

classification: that is, the creation of subcategories that

may warrant only intermediate protection").**

The dissent, indulging us by assuming some level of

heightened scrutiny applies, maintains (at 37) "D.C.

* Indeed, as we noted in Part I, the present plaintiffs, whilst in the district court, separately and specifically challenged the ban

on certain semi-automatic pistols.

** Moreover, despite the dissent's contrary assertion (at 36), a number of states and municipalities, representing over one

fourth of the Nation's population, ban semi-automatic rifles or assault weapons, and these bans are by no means "significantly

narrower" than the District's ban. See N.Y. Penal Law §§ 265.00(22), 265.02(7), 265.10 (prohibiting possession, manufacture,

disposal, [***64] and transport of assault weapons, including AR-15); Conn. Gen. Stat. §§ 53-202a, 53-202c (prohibiting

possession of semiautomatic firearms, including AR-15); Cal. Penal Code §§ 12276-12282 (same); Haw. Rev. Stat. §§ 134-1,

134-4, 134-8 (banning assault pistols); Mass. Gen. Laws ch. 140, §§ 121-123 (banning assault weapons as defined in expired

federal law); Md. Code, Criminal Law, §§ 4-301-4-306 (prohibiting assault pistols); N.J. Stat. Ann. §§ 2C:39-1(w), 2C:39-5

(prohibiting assault firearms, including AR-15); Legal Cmty. Against Violence, Regulating Guns in America: An Evaluation and

Comparative Analysis of Federal, State, and Selected Local Guns Laws, 25-26 (Feb. 2008),

http://www.lcav.org/publications-briefs/reports_analyses/RegGuns.entire.report.pdf (Boston, Cleveland, Columbus, and New

York City prohibit assault weapons, including semi-automatic rifles); Aurora, Ill., Code of Ordinances § 29-49 (prohibiting

assault weapons, including AR-15); City Code of Buffalo N.Y. § 180-1 (prohibiting assault weapons, including assault rifles);

Denver Colo. Mun. Code § 38-130= (same); City of Rochester Code § 47-5 (same). In fact, the District's prohibition is very

similar to the nationwide [***65] ban on assault weapons that was in effect from 1994 to 2004. See 18 U.S.C. §§ 921(a)(30),

922(v)(1) (prohibiting possession of semi-automatic rifles and pistols, including AR-15).
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cannot show a compelling interest in banning

semi-automatic rifles." Why not? "[B]ecause the

necessary implication of the decision in Heller is that

D.C. could not show a sufficiently compelling interest to

justify its banning semi-automatic handguns." That

conclusion, however, is neither to be found in nor

inferred from Heller. As we explain above, the Court in

Heller held the District's ban on all handguns would fail

constitutional muster under any standard of scrutiny

because the handgun is the "quintessential"

self-defense weapon. See 554 U.S. at 629 ("There are

many reasons that a citizen may prefer a handgun for

home defense: It is easier to store in a location that is

readily accessible in an emergency; it cannot easily be

redirected or wrestled away by an attacker; it is easier to

use for those without the upper-body strength to lift and

aim a long gun; it can be pointed at a burglar with one

hand [***66] while the other hand dials the [*1269]

[**339] police"). The same cannot be said of

semi-automatic rifles.

Finally, in criticizing our application of intermediate

scrutiny to the ban on assault weapons, our dissenting

colleague says (at 33, 40) "it is difficult to make the case

that semi-automatic rifles are significantly more

dangerous than semi-automatic handguns" "because

handguns can be concealed." It is not our place,

however, to determine in the first instance whether

banning semi-automatic rifles in particular would

promote important law-enforcement objectives. Our role

is narrower, viz., to determine whether the District has

presented evidence sufficient to "establish the

reasonable fit we require" between the law at issue and

an important or substantial governmental interest. Fox,

492 U.S. at 480.

Dissent by: KAVANAUGH

Dissent

KAVANAUGH, Circuit Judge, dissenting: The Second

Amendment to the Constitution provides: "A well

regulated Militia, being necessary to the security of a

free State, the right of the people to keep and bear

Arms, shall not be infringed." In District of Columbia v.

Heller, the Supreme Court held that the Second

Amendment confers "an individual right to keep and

bear arms." 554 U.S. 570, 595, 128 S. Ct. 2783, 171 L.

Ed. 2d 637 (2008). [***67] In McDonald v. City of

Chicago, the Court added that the right to keep and

bear arms is a "fundamental" constitutional right implicit

in our scheme of ordered liberty and "deeply rooted in

this Nation's history and tradition." 130 S. Ct. 3020,

3036, 3042, 177 L. Ed. 2d 894 (2010).

In Heller, the Court ruled that the District of Columbia's

ban on the possession of handguns violated the Sec-

ondAmendment. 554 U.S. at 635. In the wake ofHeller,

the District of Columbia enacted a new gun law. As

relevant here, D.C. bans possession of most

semi-automatic rifles and requires registration of all

guns possessed in the District of Columbia. See D.C.

Code §§ 7-2501.01(3A)(A)(i), 7-2502.01-.10.

In this case, we are called upon to assess those

provisions of D.C.'s law under Heller. In so doing, we

are of course aware of the longstanding problem of gun

violence in the District of Columbia. In part for that

reason,Heller has engendered substantial controversy.

See, e.g., J. Harvie Wilkinson III, Of Guns, Abortions,

and the Unraveling Rule of Law, 95 VA. L. REV. 253

(2009); Richard A. Posner, In Defense of Looseness,

THENEWREPUBLIC,Aug. 27, 2008, at 32.As a lower court,

however, it is not our role to re-litigate [***68]Heller or to

bend it in any particular direction. Our sole job is to

faithfully apply Heller and the approach it set forth for

analyzing gun bans and regulations.

In my judgment, both D.C.'s ban on semi-automatic

rifles and its gun registration requirement are

unconstitutional under Heller.

In Heller, the Supreme Court held that handguns—the

vast majority of which today are semi-automatic — are

constitutionally protected because they have not

traditionally been banned and are in common use by

law-abiding citizens. There is no meaningful or

persuasive constitutional distinction between

semi-automatic handguns and semi-automatic rifles.

Semi-automatic rifles, like semi-automatic handguns,

have not traditionally been banned and are in common

use by law-abiding citizens for self-defense in the home,

hunting, and other lawful uses. Moreover,

semi-automatic handguns are used in connection with

violent crimes far more than [*1270] [**340]

semi-automatic rifles are. It follows from Heller's

protection of semi-automatic handguns that

semi-automatic rifles are also constitutionally protected

and that D.C.'s ban on them is unconstitutional. (By

contrast, fully automatic weapons, also known as

Page 18 of 37
670 F.3d 1244, *1268; 399 U.S. App. D.C. 314, **338; 2011 U.S. App. LEXIS 20130, ***63

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SVD-G000-TXFX-11T0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-9RK0-003B-40X7-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-9RK0-003B-40X7-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SVD-G000-TXFX-11T0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SVD-G000-TXFX-11T0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7YTJ-1WN0-YB0V-916V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7YTJ-1WN0-YB0V-916V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SVD-G000-TXFX-11T0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CC4-MFW1-6NSS-B43B-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CC4-MFW1-6NSS-B43B-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:4W5W-MPD0-02BM-Y1MY-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:4W5W-MPD0-02BM-Y1MY-00000-00&context=1000516


machine guns, have [***69] traditionally been banned

and may continue to be banned after Heller.)1

D.C.'s registration requirement, which is significantly

more stringent than any other federal or state gun law in

the United States, is likewise unconstitutional. Heller

and later McDonald said that regulations on the sale,

possession, or use of guns are permissible if they are

within the class of traditional, "longstanding" gun

regulations in the United States. Registration of all

lawfully possessed guns — as distinct from licensing of

gun owners ormandatory record-keeping by gun sellers

— has not traditionally been required in the United

States and even today remains highly unusual. Under

Heller's history-and [***70] tradition-based test, D.C.'s

registration requirement is therefore unconstitutional.2

It bears emphasis that Heller, while enormously

significant jurisprudentially, was not revolutionary in

terms of its immediate real-world effects on American

gun regulation. Indeed, Heller largely preserved the

status quo of gun regulation in the United States. Heller

established that traditional and common gun laws in the

United States remain constitutionally permissible. The

Supreme Court simply pushed back against an outlier

local law—D.C.'s handgun ban— that went far beyond

the traditional line of gun regulation. As Heller

emphasized: "Few laws in the history of our Nation

have come close to the severe restriction of the

District's" law. 554 U.S. at 629.3

[*1271] [**341] After Heller, however, D.C. seemed not

[***72] to heed the Supreme Court's message. Instead,

D.C. appeared to push the envelope again, with its new

ban on semi-automatic rifles and its broad gun

registration requirement. D.C.'s public safetymotivation

in enacting these laws is worthy of great respect. But

the means D.C. has chosen are again constitutionally

problematic. The D.C. gun provisions at issue here, like

the ban at issue in Heller, are outliers that are not

traditional or common in the United States. As with

D.C.'s handgun ban, therefore, holding these D.C. laws

unconstitutional would not lead to nationwide tumult.

Rather, such a holding would maintain the balance

historically and traditionally struck in the United States

between public safety and the individual right to keep

arms — a history and tradition that Heller affirmed and

adopted as determining the scope of the Second

Amendment right.

I

A key threshold question in this case concerns the

constitutional test we should employ to assess the

challenged provisions of the D.C. gun law. The Heller

Court held that the Second Amendment guarantees an

individual right to possess guns. But the Court

emphasized that the Second Amendment does not

protect "a right to keep and [***73] carry any weapon

whatsoever in anymanner whatsoever and for whatever

purpose." District of Columbia v. Heller, 554 U.S. 570,

1 Asemi-automatic gun "fires only one shot with each pull of the trigger" and "requires nomanual manipulation by the operator

to place another round in the chamber after each round is fired." Staples v. United States, 511 U.S. 600, 602 n.1, 114 S. Ct.

1793, 128 L. Ed. 2d 608 (1994). A fully automatic gun — also known as a machine gun — "fires repeatedly with a single pull of

the trigger. That is, once its trigger is depressed, the weapon will automatically continue to fire until its trigger is released or the

ammunition is exhausted." Id.

2 Plaintiffs also challenge D.C.'s ban on magazines of more than 10 rounds. I would remand that issue for further factual

development in the District Court. See infra note 20.

3 In that sense, Heller was similar in its overarching practical and real-world ramifications to recent Supreme Court decisions

such as Brown v. Entm't Merchs. Ass'n, 131 S. Ct. 2729, 180 L. Ed. 2d 708 (2011); Graham v. Florida, 130 S. Ct. 2011, 176 L.

Ed. 2d 825 (2010);Kennedy v. Louisiana, 554 U.S. 407, 128 S. Ct. 2641, 171 L. Ed. 2d 525 (2008); [***71] andRomer v. Evans,

517 U.S. 620, 116 S. Ct. 1620, 134 L. Ed. 2d 855 (1996). Those decisions disapproved novel or uncommon state legislative

efforts to regulate beyond traditional boundaries in areas that affected enumerated individual constitutional rights —

California's law banning sale of violent video games, Florida's law permitting life without parole for certain juvenile crimes,

Louisiana's law permitting the death penalty for certain rapes, and Colorado's law prohibiting gay people from receiving

protection from discrimination. Because those laws were outliers, the decisions invalidating them did not cause major

repercussions throughout the Nation. Heller was a decision in that same vein, in terms of its immediate practical effects in the

United States. By contrast, of course, some SupremeCourt decisions interpreting the Constitution's individual rights provisions

not only are significant jurisprudentially but also have substantial practical impacts on common federal or state practices. See,

e.g., Melendez-Diaz v. Massachusetts, 557 U.S. 305, 129 S. Ct. 2527, 174 L. Ed. 2d 314 (2009); Arizona v. Gant, 556 U.S. 332,

129 S. Ct. 1710, 173 L. Ed. 2d 485 (2009); United States v. Booker, 543 U.S. 220, 125 S. Ct. 738, 160 L. Ed. 2d 621 (2005).

Heller was not a decision of that kind.

Page 19 of 37
670 F.3d 1244, *1271; 399 U.S. App. D.C. 314, **340; 2011 U.S. App. LEXIS 20130, ***68

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SVD-G000-TXFX-11T0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SVD-G000-TXFX-11T0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S65-JW40-003B-R104-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S65-JW40-003B-R104-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5364-DHG1-F04K-F4X3-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7YGJ-Y2P1-2RHS-K01X-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7YGJ-Y2P1-2RHS-K01X-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SV6-8SJ0-TXFX-1287-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RHM-BW90-003B-R0KN-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RHM-BW90-003B-R0KN-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4WM1-RXD0-TXFX-12GR-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4W45-KTR0-TXFX-120C-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4W45-KTR0-TXFX-120C-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4F7G-DMF0-004C-100C-00000-00&context=1000516


626, 128 S. Ct. 2783, 171 L. Ed. 2d 637 (2008). "Like

most rights, the right secured by the Second Amend-

ment is not unlimited." Id.

In light of that limiting language in Heller, constitutional

analysis of D.C.'s new law raises two main questions.

Under Heller, what kinds of firearms may the

government ban? And what kinds of regulations may

the government impose on the sale, possession, or use

of firearms?

Put in simple terms, the issue with respect to what test

to apply to gun bans and regulations is this: Are gun

bans and regulations to be analyzed based on the

Second Amendment's text, history, and tradition (as

well as by appropriate analogues thereto when dealing

with modern weapons and new circumstances, see

infra Part I.B)? Or may judges re-calibrate the scope of

the Second Amendment right based on judicial

assessment of whether the law advances a sufficiently

compelling or important government interest to override

the individual right? And if the latter, is the proper test

strict scrutiny or intermediate scrutiny?

As I read Heller, the Supreme Court was not silent

about the answers to those [***74] questions. Rather,

the Court set forth fairly precise guidance to govern

those issues going forward.

A

In my view, Heller and McDonald leave little doubt that

courts are to assess gun bans and regulations based on

text, history, and tradition, not by a balancing test such

as strict or intermediate scrutiny. To be sure, the Court

never said something as succinct as "Courts should not

apply strict or intermediate scrutiny but should instead

look to text, history, and tradition to define the scope of

the right and assess gun bans and regulations." But that

is the clear message I take away from the Court's

holdings and reasoning in the two cases.

As to bans on categories of guns, the Heller Court

stated that the government may ban classes of guns

that have been banned in our "historical tradition" —

namely, guns that are "dangerous and unusual" and

thus are not "the sorts of lawful [*1272] [**342]

weapons that" citizens typically "possess[] at home."

554 U.S. at 627. The Court said that "dangerous and

unusual weapons" are equivalent to those weapons not

"in common use," as the latter phrase was used in

United States v. Miller, 307 U.S. 174, 179, 59 S. Ct. 816,

83 L. Ed. 1206, 1939-1 C.B. 373 (1939). Heller, 554

U.S. at 627. Thus, the "SecondAmendment [***75] does

not protect those weapons not typically possessed by

law-abiding citizens for lawful purposes, such as

short-barreled shotguns" or automatic "M-16 rifles and

the like." Id. at 625, 627. That interpretation, the Court

explained, "accords with the historical understanding of

the scope of the right." Id. at 625. "Constitutional rights,"

the Court said, "are enshrined with the scope they were

understood to have when the people adopted them,

whether or not future legislatures or (yes) even future

judges think that scope too broad." Id. at 634-35. The

scope of the right is thus determined by "historical

justifications." Id. at 635. And tradition (that is,

post-ratification history) also matters because

"examination of a variety of legal and other sources to

determine the public understanding of a legal text in the

period after its enactment or ratification" is a "critical tool

of constitutional interpretation." Id. at 605 (emphasis

omitted).

Because the D.C. law at issue in Heller banned

handguns (including semi-automatic handguns), which

have not traditionally been banned and are in common

use by law-abiding citizens, the Court found that the

D.C. ban on handgun possession violated [***76] the

Second Amendment. Stressing the D.C. law's

inconsistency with our "historical tradition," id. at 627,

the Court stated that "[f]ew laws in the history of our

Nation have come close to the severe restriction of the

District's" law, id. at 629.

As to regulations on the sale, possession, or use of

guns,Heller similarly said the governmentmay continue

to impose regulations that are traditional, "longstanding"

regulations in the United States. Id. at 626-27. In

McDonald, the Court reiterated that "longstanding

regulatorymeasures" are permissible.McDonald v. City

of Chicago, 130 S. Ct. 3020, 3047, 177 L. Ed. 2d 894

(2010) (controlling opinion of Alito, J.). Importantly, the

Heller Court listed several examples of such

longstanding (and therefore constitutionally permissible)

regulations, such as laws against concealed carry and

laws prohibiting possession of guns by felons. 554 U.S.

at 626. The Court stated that analysis of whether other

gun regulations are permissible must be based on their

"historical justifications." Id. at 635.4

In disapproving D.C.'s ban on handguns, in approving a

ban on machine guns, and in approving longstanding

4 The Court in Heller stated as follows:
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regulations such as concealed-carry and

felon-in-possession [*1273] [**343] laws, Heller

established that the scope of the Second Amendment

right — and thus the constitutionality of gun bans and

regulations— is determined by reference to text, history,

[***79] and tradition. As to the ban on handguns, for

example, the Supreme Court in Heller never asked

whether the law was narrowly tailored to serve a

compelling government interest (strict scrutiny) or

substantially related to an important government interest

(intermediate scrutiny). If the SupremeCourt hadmeant

to adopt one of those tests, it could have said so in

Heller and measured D.C.'s handgun ban against the

relevant standard. But the Court did not do so; it instead

determined that handguns had not traditionally been

banned and were in common use — and thus that

D.C.'s handgun ban was unconstitutional.

Moreover, in order for theCourt to prospectively approve

the constitutionality of several kinds of gun laws— such

as machine gun bans, concealed-carry laws, and

felon-in-possession laws — the Court obviously had to

employ some test. Yet the Court made no mention of

strict or intermediate scrutiny when approving such

laws. Rather, the test the Court relied on - as it indicated

by using terms such as "historical tradition" and

"longstanding" and "historical justifications" — was one

of text, history, and tradition. Id. at 626-27, 635; see

Eugene Volokh, Implementing the Right to Keep

[***80] and Bear Arms for Self-Defense: An Analytical

Framework and a Research Agenda, 56 UCLA L. REV.

1443, 1463 (2009) ("Absent [from Heller] is any inquiry

into whether the law is necessary to serve a compelling

government interest in preventing death and crime,

though handgun ban proponents did indeed argue that

such bans are necessary to serve those interests and

that no less restrictive alternative would do the job.");

Joseph Blocher, Categoricalism and Balancing in First

and Second Amendment Analysis, 84 N.Y.U. L. REV.

375, 380 (2009) ("Rather than adopting one of the First

Amendment's many Frankfurter-inspired balancing

approaches, the majority endorsed a categorical test

under which some types of 'Arms' and arms-usage are

protected absolutely from bans and some types of

'Arms' and people are excluded entirely from

constitutional coverage."); id. at 405 (Heller "neither

requires nor permits any balancing beyond that

accomplished by the Framers themselves.").5

Like most rights, the right secured by the Second Amendment is not unlimited. From Blackstone through the

19th-century cases, commentators [***77] and courts routinely explained that the right was not a right to

keep and carry any weapon whatsoever in any manner whatsoever and for whatever purpose. For

example, the majority of the 19th-century courts to consider the question held that prohibitions on

carrying concealed weapons were lawful under the SecondAmendment or state analogues. Although we do

not undertake an exhaustive historical analysis today of the full scope of the Second Amendment, nothing in our

opinion should be taken to cast doubt on longstanding prohibitions on the possession of firearms by felons and the

mentally ill, or laws forbidding the carrying of firearms in sensitive places such as schools and government

buildings, or laws imposing conditions and qualifications on the commercial sale of arms.

We also recognize another important limitation on the right to keep and carry arms. Miller said, as we have

explained, that the sorts of weapons protected were those "in common use at the time." We think that limitation is

fairly supported by the historical tradition of prohibiting the carrying of "dangerous and unusual weapons."

554 U.S. at 626-27 (citations and footnote omitted). The Court in McDonald reiterated:

As [***78] evidence that the Fourteenth Amendment has not historically been understood to restrict the

authority of the States to regulate firearms, municipal respondents and supporting amici cite a variety of state and

local firearms laws that courts have upheld. But what is most striking about their research is the paucity of

precedent sustaining bans comparable to those at issue here and in Heller. . . . We made it clear in Heller that our

holding did not cast doubt on such longstanding regulatory measures as "prohibitions on the possession of

firearms by felons and the mentally ill," "laws forbidding the carrying of firearms in sensitive places such as schools

and government buildings, or laws imposing conditions and qualifications on the commercial sale of arms."

130 S. Ct. at 3047 (controlling opinion of Alito, J.) (quoting Heller, 554 U.S. at 626-27).

5 The Court's failure to employ strict or intermediate scrutiny appears to have been quite intentional and well-considered. Cf.

Tr. of Oral Arg. at 44,Heller, 554 U.S. 570, 128 S. Ct. 2783, 171 L. Ed. 2d 637 (No. 07-290) (Chief Justice Roberts: "Well, these
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[*1274] [**344] B

Before addressing the majority opinion's contrary

analysis of Heller and McDonald, it is important to

underscore two points regarding Heller's focus on text,

history, and tradition.

First, just because gun regulations are assessed by

reference to history and tradition does not mean that

governments lack flexibility or power to enact gun

regulations. Indeed, governments appear to havemore

flexibility and power to impose gun regulations under a

test based on text, history, and tradition than they would

under strict scrutiny. After all, history and tradition show

that a variety of gun regulations have co-existed with

the Second Amendment right and are consistent with

that right, as the Court said in Heller.6 By contrast, if

courts applied strict scrutiny, then presumably very few

gun regulationswould be upheld. Indeed, Justice Breyer

made this point in his dissent [***82] in Heller when he

noted that the majority opinion had listed certain

permissible gun regulations "whose constitutionality

under a strict-scrutiny standard would be far from clear."

554 U.S. at 688 (Breyer, J., dissenting).7

So the major difference between applying the Heller

history- and tradition-based approach and applying one

of the forms of scrutiny is not necessarily the number of

gun regulations that will pass muster. Instead, it is that

the Heller test will be more determinate and "much less

subjective" because "it depends upon a body of

evidence susceptible of reasoned analysis rather than

a variety of vague ethico-political First Principles whose

combined conclusion can be found to point in any

direction the judges favor." McDonald, 130 S. Ct. at

3058 (Scalia, J., concurring).

[*1275] [**345] To be sure, analyzing the history and

tradition of gun laws in the United [***84] States does

not always yield easy answers. Justice Scalia, the

author of theHellermajority opinion, thus acknowledged

in his concurrence in McDonald: "No fundamental right

— not even the First Amendment — is absolute. The

traditional restrictions go to show the scope of the right,

not its lack of fundamental character. . . . Historical

analysis can be difficult; it sometimes requires resolving

threshold questions, and making nuanced judgments

about which evidence to consult and how to interpret it.

I will stipulate to that." Id. at 3056-57. That said, the

range of potential answers will be far more focused

under an approach based on text, history, and tradition

than under an interest-balancing test such as

intermediate scrutiny. See id. at 3057 n.9.

Second, when legislatures seek to address new

weapons that have not traditionally existed or to impose

new gun regulations because of conditions that have

not traditionally existed, there obviously will not be a

history or tradition of banning suchweapons or imposing

such regulations. That does not mean the Second

Amendment does not apply to those weapons or in

those circumstances. Nor does it mean that the

government is powerless to [***85] address those new

weapons or modern circumstances. Rather, in such

cases, the proper interpretive approach is to reason by

analogy from history and tradition.See Parker v. District

of Columbia, 478 F.3d 370, 398, 375 U.S.App. D.C. 140

(D.C. Cir. 2007) ("[J]ust as the First Amendment free

various [***81] phrases under the different standards that are proposed, 'compelling interest,' 'significant interest,' 'narrowly

tailored,' none of them appear in the Constitution . . . . I mean, these standards that apply in the First Amendment just kind of

developed over the years as sort of baggage that the First Amendment picked up.").

6 It is not uncommon for courts to look to post-ratification history and tradition to inform the interpretation of a constitutional

provision. For example, when interpreting the scope of the President's Article II power, the Court has relied on such history and

tradition. See Dames & Moore v. Regan, 453 U.S. 654, 679 n.8, 101 S. Ct. 2972, 69 L. Ed. 2d 918 (1981). So, too, the Court

looked to traditional practice when analyzing an Establishment Clause issue related to legislative prayer. See Marsh v.

Chambers, 463 U.S. 783, 786-92, 103 S. Ct. 3330, 77 L. Ed. 2d 1019 (1983). That said, post-ratification adoption or acceptance

of laws that are inconsistentwith the original meaning of the constitutional text obviously cannot overcome or alter that text. The

Court inMarbury found unconstitutional a law passed by the First Congress. See Marbury v. Madison, 5 U.S. 137, 2 L. Ed. 60

(1803). The practice of separate but equal was inconsistent with and repugnant to the text and original meaning of the Equal

Protection Clause. See Brown v. Bd. of Education, 347 U.S. 483, 74 S. Ct. 686, 98 L. Ed. 873 (1954); [***83] Strauder v. West

Virginia, 100 U.S. 303, 25 L. Ed. 664 (1880). The existence of post-ratification examples of congressional exclusion of elected

members did not persuade the Court in Powell v. McCormack: "That an unconstitutional action has been taken before surely

does not render that same action any less unconstitutional at a later date." 395 U.S. 486, 546-47, 89 S. Ct. 1944, 23 L. Ed. 2d

491 (1969).

7 The fact that fewer gun laws might pass muster under strict scrutiny than under a history- and tradition-based approach is

no doubt why the plaintiffs in Heller and here have advocated strict scrutiny.
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speech clause covers modern communication devices

unknown to the founding generation, e.g., radio and

television, and the Fourth Amendment protects

telephonic conversation from a 'search,' the Second

Amendment protects the possession of themodern-day

equivalents of the colonial pistol.") (emphasis added),

aff'd sub nom. Heller, 554 U.S. 570, 128 S. Ct. 2783,

171 L. Ed. 2d 637; Tr. of OralArg. at 77,Heller, 554 U.S.

570, 128 S. Ct. 2783, 171 L. Ed. 2d 637 (No. 07-290)

(Chief Justice Roberts: "[Y]ouwould define 'reasonable'

in light of the restrictions that existed at the time the

amendment was adopted. . . . [Y]ou can't take it into the

marketplace was one restriction. So that would be —

we are talking about lineal descendents of the arms but

presumably there are lineal descendents of the

restrictions as well."); cf. Kyllo v. United States, 533

U.S. 27, 31-35, 121 S. Ct. 2038, 150 L. Ed. 2d 94 (2001)

(applying traditional Fourth Amendment standards to

novel thermal imaging technology); California v. Ci-

raolo, 476 U.S. 207, 213, 106 S. Ct. 1809, 90 L. Ed. 2d

210 (1986) [***86] (allowing government to viewproperty

from airplanes based on common-law principle that

police could look at property when passing by homes on

public thoroughfares).

The Constitution is an enduring document, and its

principles were designed to, and do, apply to modern

conditions and developments. The constitutional

principles do not change (absent amendment), but the

relevant principles must be faithfully applied not only to

circumstances as they existed in 1787, 1791, and 1868,

for example, but also to modern situations that were

unknown to the Constitution's Framers. To be sure,

applying constitutional principles to novel modern

conditions can be difficult and leave close questions at

the margins. But that is hardly unique to the Second

Amendment. It is an essential component of judicial

decisionmaking under our enduring Constitution.

C

The majority opinion here applies intermediate scrutiny

and contends that intermediate [*1276] [**346] scrutiny

is consistent with Heller and McDonald. The majority

opinion employs history and tradition only as a threshold

screen to determine whether the law in question

implicates the individual right; if so, the majority opinion

then subjects the individual right to [***87] balancing

under the intermediate scrutiny test. As explained

above, I disagree with that approach. I read Heller and

McDonald as setting forth a test based wholly on text,

history, and tradition. Deeper examination of the two

Supreme Court opinions — and, in particular, how the

Court's opinions responded to the dissents in the two

cases — buttresses my conclusion.

Turning first to Heller: The back and forth between the

Heller majority opinion and Justice Breyer's dissent

underscores that the proper Second Amendment test

focuses on text, history, and tradition. In his dissent,

Justice Breyer suggested that the Court should follow

the lead of certain First Amendment cases, among

others, that had applied a form of intermediate-scrutiny

interest balancing:

The fact that important interests lie on both sides of

the constitutional equation suggests that review of

gun-control regulation is not a context in which a

court should effectively presume either

constitutionality (as in rational-basis review) or

unconstitutionality (as in strict scrutiny). Rather,

"where a law significantly implicates competing

constitutionally protected interests in complex

ways," the Court generally asks whether the

[***88] statute burdens a protected interest in a way

or to an extent that is out of proportion to the

statute's salutary effects upon other important

governmental interests. See Nixon v. Shrink Mis-

souri Government PAC, 528 U.S. 377, 402, 120 S.

Ct. 897, 145 L. Ed. 2d 886 (2000) (Breyer, J.,

concurring). . . .

In particular this Court, in First Amendment cases

applying intermediate scrutiny, has said that our

"sole obligation" in reviewing a legislature's

"predictive judgments" is "to assure that, in

formulating its judgments," the legislature "has

drawn reasonable inferences based on substantial

evidence." Turner, 520 U.S., at 195 (internal

quotation marks omitted). And judges, looking at

the evidence before us, should agree that the

District legislature's predictive judgments satisfy

that legal standard. . . .

There is no cause here to depart from the standard

set forth in Turner, for the District's decision

represents the kind of empirically based judgment

that legislatures, not courts, are best suited tomake.

SeeNixon, 528U.S., at 402 (Breyer, J., concurring).

. . .

The upshot is that the District's objectives are

compelling; its predictive judgments as to its law's

tendency to achieve those objectives are

adequately supported; [***89] the law does impose
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a burden upon any self-defense interest that the

Amendment seeks to secure; and there is no clear

less restrictive alternative.

Heller, 554 U.S. at 689-90, 704-05, 714 (Breyer, J.,

dissenting).

Justice Breyer expressly rejected strict scrutiny and

rational basis review. Instead, he explicitly referred to

intermediate scrutiny and relied on cases such asTurner

Broadcasting that had applied intermediate scrutiny.

See Turner Broadcasting System, Inc. v. FCC, 520 U.S.

180, 189-225, 117 S. Ct. 1174, 137 L. Ed. 2d 369

(1997). And he discussed the strength of the

government's interest and the fit between the law and

those interests, as the Court does when applying

heightened [*1277] [**347] scrutiny. It is thus evident

that Justice Breyer's Heller dissent advocated a form of

intermediate scrutiny.8

The Court responded to Justice Breyer by rejecting his

"judge-empowering 'interest-balancing inquiry' that 'asks

whether the statute burdens a protected interest in a

way [***91] or to an extent that is out of proportion to the

statute's salutary effects upon other important

governmental interests.'" Heller, 554 U.S. at 634

(quoting id. at 689-90 (Breyer, J., dissenting)). The

Court stated rather emphatically: "We know of no other

enumerated constitutional right whose core protection

has been subjected to a freestanding 'interest-balancing'

approach. The very enumeration of the right takes out

of the hands of government— even the Third Branch of

Government — the power to decide on a case-by-case

basis whether the right is really worth insisting upon. A

constitutional guarantee subject to future judges'

assessments of its usefulness is no constitutional

guarantee at all." Id.

In rejecting a judicial interest-balancing approach, the

Court explained that the Second Amendment "is the

very product of an interest balancing by the people" that

judges should not "now conduct for them anew." Id. at

635. The Court added that judges may not alter the

scope of theAmendment because "[c]onstitutional rights

are enshrined with the scope they were understood to

have when the people adopted them, whether or not

future legislatures or (yes) even future judges think that

scope [***92] too broad." Id. at 634-35. The Court

emphasized that the scope of the right was determined

by "historical justifications." Id. at 635. And the Court

stated that tradition (that is, post-ratification history)

matters because "examination of a variety of legal and

other sources to determine the public understanding of

a legal text in the period after its enactment or

ratification" is a "critical tool of constitutional

interpretation." Id. at 605 (emphasis omitted).

To be sure, the Court noted in passing that D.C.'s

handgun ban would fail under any level of heightened

scrutiny or review the Court applied. Id. at 628-29. But

that was more of a gilding-the-lily observation about the

extreme nature of D.C's law — and appears to have

been a pointed comment that the dissenters [*1278]

[**348] should have found D.C.'s law unconstitutional

even under their own suggested balancing approach—

than a statement that courts may or should apply strict

or intermediate scrutiny in Second Amendment cases.

We know as much because the Court expressly

dismissed Justice Breyer's Turner Broadcasting

intermediate scrutiny approach and went on to

demonstrate how courts should consider Second

Amendment bans and regulations— [***93] by analysis

of text, history, and tradition. Id. at 626-27, 634-35.

Is it possible, however, that the Heller Court was ruling

out intermediate scrutiny but leaving open the possibility

that strict scrutiny might apply? That seems highly

unlikely, for reasons Justice Breyer himself pointed out

in dissent:

8 The Hellermajority stated that Justice Breyer was not proposing any of the traditional forms of scrutiny "explicitly at least."

554 U.S. at 634 (emphasis added). Justice Breyer ruled out strict scrutiny and rational basis review and relied heavily on Turner

Broadcasting, which had applied a form of intermediate scrutiny. But he was not explicit about the label for his test, as theHeller

majority opinion noted. In that regard, [***90] it bears mention that strict scrutiny and intermediate scrutiny can take on different

forms in different contexts that are sometimes colloquially referred to as, for example, strict-scrutiny-light or

intermediate-scrutiny-plus or the like. How strong the government interest must be, how directly the law must advance that

interest, how reasonable the alternatives must be — those questions are not always framed with precision in two clearly

delineated categories, as opposed to points on a sliding scale of heightened scrutiny approaches. See, e.g., Nixon v. Shrink

Missouri Government PAC, 528 U.S. 377, 387-88, 120 S. Ct. 897, 145 L. Ed. 2d 886 (2000) ("a contribution limit involving

significant interference with associational rights could survive if the Government demonstrated that contribution regulation was

closely drawn to match a sufficiently important interest") (citations and internal quotation marks omitted); United States v.

Virginia, 518 U.S. 515, 531, 533, 116 S. Ct. 2264, 135 L. Ed. 2d 735 (1996) (referring to "skeptical scrutiny" and "heightened

review" of gender-based law).
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Respondent proposes that the Court adopt a "strict

scrutiny" test, which would require reviewing with

care each gun law to determine whether it is

"narrowly tailored to achieve a compelling

governmental interest." Abrams v. Johnson, 521

U.S. 74, 82, 117 S. Ct. 1925, 138 L. Ed. 2d 285

(1997); see Brief for Respondent 54-62. But the

majority implicitly, and appropriately, rejects that

suggestion by broadly approving a set of laws —

prohibitions on concealed weapons, forfeiture by

criminals of the Second Amendment right,

prohibitions on firearms in certain locales, and

governmental regulation of commercial firearm

sales — whose constitutionality under a

strict-scrutiny standard would be far from clear.

Id. at 688 (Breyer, J., dissenting).

Justice Breyer thus perceived that the Court's

history-and tradition-based approachwould likely permit

governments to enact more gun laws and regulations

than a strict scrutiny approach would [***94] allow.

History and tradition establish that several gun

regulations have co-existed with the Second Amend-

ment right and are consistent with that right, as the

Court determined in Heller. If courts applied strict

scrutiny, however, very few gun regulations would

presumably be constitutional.

Even more to the point, as Justice Breyer also noted,

the Court in Heller affirmatively approved a slew of gun

laws — machine gun bans, concealed-carry laws,

felon-in-possession laws, and the like — without

analyzing themunder strict scrutiny. TheCourt approved

them based on a history- and tradition-based test, not

strict scrutiny. Indeed, these lawsmight not have passed

muster under a strict scrutiny analysis.

The Court's later decision in McDonald underscores

that text, history, and tradition guide analysis of gun

laws and regulations. There, the Court again precluded

the use of balancing tests; furthermore, it expressly

rejected judicial assessment of "the costs and benefits

of firearms restrictions" and stated that courts applying

the Second Amendment thus would not have to make

"difficult empirical judgments" about the efficacy of

particular gun regulations. 130S. Ct. at 3050 (controlling

[***95] opinion of Alito, J.).

That language from McDonald is critically important

because strict and intermediate scrutiny obviously

require assessment of the "costs and benefits" of

government regulations and entail "difficult empirical

judgments" about their efficacy — precisely what

McDonald barred. McDonald's rejection of such

inquiries, which was even more direct than Heller's, is

flatly incompatible with a strict or intermediate scrutiny

approach to gun regulations.

[*1279] [**349] That conclusion is fortified by a careful

examination of the back and forth inMcDonald between

Justice Alito's controlling opinion and Justice Breyer's

dissent.

In his McDonald dissent, Justice Breyer explained at

some length that he was concerned about the practical

ramifications of Heller and McDonald because judges

would have great difficulty assessing gun regulations

under heightened scrutiny (whether it might be called

strict or intermediate or something else on that

heightened scrutiny spectrum). He stated that

determining the constitutionality of a gun regulation

would "almost always require the weighing of the

constitutional right to bear arms against the primary

concern of every government — a concern for the

safety [***96] and indeed the lives of its citizens." 130 S.

Ct. at 3126 (Breyer, J., dissenting) (internal quotation

marks omitted). "Given the competing interests, courts

will have to try to answer empirical questions of a

particularly difficult kind." Id. He listed a variety of

possible gun laws that would raise such difficult

empirical questions, including laws regulating

semi-automatic rifles and laws imposing registration

requirements. Id. Justice Breyer asserted that assessing

the constitutionality of those laws under heightened

scrutiny would require difficult judicial evaluations of the

effectiveness of particular gun laws. Justice Breyer

asked: "How can the Court assess the strength of the

government's regulatory interests without addressing

issues of empirical fact? How can the Court determine if

a regulation is appropriately tailoredwithout considering

its impact?And how can theCourt determine if there are

less restrictive alternatives without considering what

will happen if those alternatives are implemented?" Id.

at 3127.

The questions identified by Justice Breyer are of course

the kinds of questions that courts ask when applying

heightened scrutiny. So how did the Court respond to

[***97] Justice Breyer? The Court simply rejected the

premise of Justice Breyer's criticism. Those kinds of

difficult assessments would not need to be made, the

Court said, because courts would not be applying that

kind of test or scrutiny: "Justice Breyer is incorrect that
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incorporation will require judges to assess the costs

and benefits of firearms restrictions and thus to make

difficult empirical judgments in an area in which they

lack expertise. As we have noted, while his opinion in

Heller recommended an interest-balancing test, the

Court specifically rejected that suggestion. 'The very

enumeration of the right takes out of the hands of

government — even the Third Branch of Government

— the power to decide on a case-by-case basis whether

the right is really worth insisting upon.'" Id. at 3050

(controlling opinion ofAlito, J.) (citation omitted) (quoting

Heller, 554 U.S. at 684). The Court also reiterated that

"longstanding" gun regulations were constitutionally

permissible. Id. at 3047.

The McDonald Court's response to Justice Breyer is

quite telling for our purposes: The Court dismissed the

suggestion that courts in Second Amendment cases

would need to assess the strength of the government's

[***98] regulatory interests, or determine whether the

regulation was appropriately tailored, or consider the

alternatives. In other words, the Court declined to

conduct the kinds of inquiries that would need to be

conducted under a form of strict or intermediate scrutiny.

But Justice Breyer then asked: From where did the

Court derive the exceptions the Court listed in Heller

and McDonald allowing laws that ban concealed carry,

[*1280] [**350] possession by a felon, and the like?

Justice Breyer suggested that the Court "simply

invented rules that sound sensible." Id. at 3127 (Breyer,

J., dissenting). But the Court responded that, no, it was

not inventing rules but rather was holding that the scope

of the right was determined by text, history, and tradition

— and that "longstanding regulatory measures" were

therefore permissible. Id. at 3047 (controlling opinion of

Alito, J.). As the Court had explained in Heller, the

scope of the right was determined by text, history, and

tradition, and such longstanding laws were within the

historical understanding of the scope of the right. See

also McDonald, 130 S. Ct. at 3050, 3056 (Scalia, J.,

concurring) (Court's approach "makes the traditions of

our people paramount"; [***99] "traditional restrictions"

on the right are permissible).

D

Although Heller andMcDonald rejected judicial interest

balancing, the majority opinion here applies

intermediate scrutiny. The majority opinion does so

because it says that heightened scrutiny tests are not

actually balancing tests and thus were not precluded by

the Supreme Court's rejection of balancing tests. I

disagree with the majority opinion's attempt to

distinguish Heller and McDonald in this way.

To begin with, as explained above, the Court in my view

went further in Heller and McDonald than just rejecting

the concept of balancing tests. The Court emphasized

the role of history and tradition; it rejected not only

balancing but also examination of costs and benefits; it

disclaimed the need for difficult empirical judgments; it

specifically rejected Justice Breyer's approach, which

was a form of intermediate scrutiny as applied in Turner

Broadcasting; and it prospectively blessed certain laws

for reasons that could be (and were) explained only by

history and tradition, not by analysis under a heightened

scrutiny test.

It is ironic, moreover, that Justice Breyer's dissent

explicitly advocated an approach based on Turner

[***100] Broadcasting; that the Heller majority flatly

rejected thatTurner Broadcasting-based approach; and

that the majority opinion here nonetheless turns around

and relies expressly and repeatedly on Turner

Broadcasting. See Heller, 554 U.S. at 690, 704-05

(Breyer, J., dissenting) (citing Turner Broadcasting, 520

U.S. 180, 117 S. Ct. 1174, 137 L. Ed. 2d 369); Heller,

554 U.S. at 634-35; Maj. Op. at 22-23, 26-28 (citing

Turner Broadcasting, 520 U.S. 180, 117 S. Ct. 1174,

137 L. Ed. 2d 369; Turner Broadcasting System, Inc. v.

FCC, 512 U.S. 622, 114 S. Ct. 2445, 129 L. Ed. 2d 497

(1994)).

In addition, the premise of the majority opinion's more

general point— thatHeller's rejection of balancing tests

does notmean it rejected strict and intermediate scrutiny

— is incorrect. Strict and intermediate scrutiny are

balancing tests and thus are necessarily encompassed

by Heller's more general rejection of balancing.

The heightened scrutiny approach largely took hold as

a First Amendment principle — articulated most

prominently by Justices Frankfurter and Harlan — to

uphold laws that infringed free speech rights but were

deemed to be justified by an overriding public purpose,

often in cases involving speech by Communists. See

Konigsberg v. State Bar of California, 366 U.S. 36,

49-52, 81 S. Ct. 997, 6 L. Ed. 2d 105 (1961); Barenblatt

v. United States, 360 U.S. 109, 126-27, 134, 79 S. Ct.

1081, 3 L. Ed. 2d 1115 (1959); [***101] Sweezy v. New

Hampshire, 354 U.S. 234, 265-67, 77 S. Ct. [*1281]

[**351] 1203, 1 L. Ed. 2d 1311 (1957) (Frankfurter, J.,

concurring in judgment). From the beginning, it was
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recognized that those tests were balancing tests. In

Barenblatt, for example, one of the early cases applying

a form of what we now call strict scrutiny, the Court

stated that First Amendment rights may be overcome

based on "a balancing by the courts of the competing

private and public interests at stake in the particular

circumstances shown," and that the "subordinating

interest of the State must be compelling in order to

overcome the individual constitutional rights at stake."

360 U.S. at 126-27 (internal quotation marks omitted).

In Konigsberg, the Court similarly explained that laws

limiting speech could be justified by "valid governmental

interests, a prerequisite to constitutionality which has

necessarily involved a weighing of the governmental

interest involved." 366 U.S. at 50-51. Writing for the

Court, Justice Harlan noted that the test required an

"appropriate weighing of the respective interests

involved." Id. at 51. In dissent, Justice Black objected to

a "doctrine that permits constitutionally protected rights

to be 'balanced' away whenever a majority [***102] of

this Court thinks that a State might have interest

sufficient to justify abridgment of those freedoms." Id. at

61 (Black, J., dissenting).

As in their original formulations, the successor strict and

intermediate scrutiny tests applied today remain

quintessential balancing inquiries that focus ultimately

on whether a particular government interest is

sufficiently compelling or important to justify an

infringement on the individual right in question. Cf.

Denver Area Educ. Telecomms. Consortium, Inc. v.

FCC, 518 U.S. 727, 740-41, 116 S. Ct. 2374, 135 L. Ed.

2d 888 (1996) (the Court's application of varying levels

of scrutiny is a process of "restat[ing] and refin[ing] . . .

basic First Amendment principles, adopting them more

particularly to the balance of competing interests and

the special circumstances of each field of application");

Employment Div., Dep't of Human Res. of Or. v. Smith,

494 U.S. 872, 889 n.5, 110 S. Ct. 1595, 108 L. Ed. 2d

876 (1990) (applying strict scrutiny to general laws that

burden religious practice would require judges to

"regularly balance against the importance of general

laws the significance of religious practice"); Mario L.

Barnes & Erwin Chemerinsky, The Once and Future

Equal Protection Doctrine?, 43 CONN. L. REV. 1059,

1080 (2011) [***103] ("The levels of scrutiny are

essentially balancing tests— each test determines how

the weights on the scale are to be arranged. Strict

scrutiny puts the weights strongly against the

government and rational basis places the weights in its

favor."); Alan Brownstein, The Religion Clauses as

Mutually Reinforcing Mandates, 32 CARDOZO L. REV.

1701, 1721-22 (2011) (though strict scrutiny is not as

"ad hoc, subjective and indeterminate" as a "multi-factor

balancing test" or "intermediate level scrutiny," even

under strict scrutiny "there will be some cases, where

the state's interest is authentic and substantial, which

will require balancing"); Stephen A. Siegel, The Origin

of theCompelling State Interest Test and Strict Scrutiny,

48 AM. J. LEGALHIST. 355, 375 (2006) ("compelling state

interest doctrine" is a "balancing test") (internal quotation

marks omitted); Darrell A.H. Miller, Retail Rebellion and

the Second Amendment, 86 IND. L.J. 939, 967 (2011)

("both Heller and McDonald indicate strongly that

standards of scrutiny are just shorthand for unguided

interest balancing").

[*1282] [**352] To be sure, application of the strict and

intermediate scrutiny tests yields categorical results

and rules over [***104] time. And strict scrutiny in

particular places a heavy thumb on the scale in favor of

the individual right in question, meaning the balance is

often struck against the government. But the tests are

undoubtedly balancing tests that require a contemporary

judicial assessment of the strength of the asserted

government interests in imposing a particular regulation.

If that interest is deemed sufficiently strong, and the law

is deemed to be appropriately tailored to serving that

interest given the potential alternatives, then the law

generally overcomes the individual right. That is a form

of interest balancing. It is true that strict and intermediate

scrutiny come in a variety of flavors and are not always

applied in the exact same way in all settings (as

illustrated by Justice Breyer's extensive explanation in

his Heller dissent). But they always involve at least

some assessment of whether the law in question is

sufficiently important to justify infringement on an

individual constitutional right. That's balancing. And

Heller and McDonald rejected the use of balancing

tests — including, therefore, strict or intermediate

scrutiny — in fleshing out the scope of the Second

Amendment [***105] right.

Of course, as noted above, Heller andMcDonald didn't

just reject interest balancing. The Court went much

further by expressly rejecting Justice Breyer's

intermediate scrutiny approach, disclaiming cost-benefit

analysis, and denying the need for empirical inquiry. By

doing so, the Court made clear, in my view, that strict

and intermediate scrutiny are inappropriate.

In short, I do not see how Heller and McDonald can be

squaredwith application of strict or intermediate scrutiny

to D.C.'s gun laws. The majority opinion here refers to
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the levels of scrutiny as "familiar." Maj. Op. at 40.As one

commentator has stated, however, "the search for the

familiar may be leading courts and commentators

astray: The central disagreement inHellerwas a debate

not about strict scrutiny and rational basis review but

rather about categoricalism and balancing." Blocher,

Categoricalism and Balancing in First and Second

Amendment Analysis, 84 N.Y.U. L. REV. at 379.9 That

disagreement in Heller was resolved in favor of

categoricalism — with the categories defined by text,

history, and tradition — and against balancing tests

such as strict or intermediate scrutiny or

reasonableness.

E

It might be objected that the Supreme Court could not

have intended a test cabined by text, history, and

tradition (and analogues thereto when addressing

modern weapons or conditions) given the prevalence of

strict and intermediate scrutiny tests in the Court's

jurisprudence regarding someother constitutional rights.

I disagree with that suggestion and think it is based on

too narrow a view of the Court's overall constitutional

jurisprudence.

Taking a step back, we know the Supreme Court has

developed an array of rules, tests, and standards

specific to each right. Particularly for a lower court, it is

difficult therefore to apply an overarching [*1283] [**353]

interpretive approach to questions of constitutional law

that are necessarily guided by decades of precedent

interpreting different provisions of theConstitution under

different methodologies. Some individual constitutional

rights are analyzed under heightened (strict or

intermediate) scrutiny, some under categorical tests

divined from text, history, [***107] and tradition, some by

reasonableness tests, some in other ways.

Strict and intermediate scrutiny today are primarily used

in substantive due process and equal protection cases,

and for certain aspects of First Amendment free speech

doctrine. Strict and intermediate scrutiny tests are not

employed in the Court's interpretation and application

of many other individual rights provisions of the

Constitution.

For example, the Court has not typically invoked strict

or intermediate scrutiny to analyze the Jury Trial Clause,

the Establishment Clause, the Self-Incrimination

Clause, the Confrontation Clause, the Cruel and

Unusual Punishments Clause, or the Habeas Corpus

Clause, to name a few.See, e.g., Kennedy v. Louisiana,

554 U.S. 407, 128 S. Ct. 2641, 171 L. Ed. 2d 525

(2008); Boumediene v. Bush, 553 U.S. 723, 128 S. Ct.

2229, 171 L. Ed. 2d 41 (2008); United States v. Booker,

543 U.S. 220, 125 S. Ct. 738, 160 L. Ed. 2d 621 (2005);

Lee v. Weisman, 505 U.S. 577, 112 S. Ct. 2649, 120 L.

Ed. 2d 467 (1992); Lefkowitz v. Turley, 414 U.S. 70, 94

S. Ct. 316, 38 L. Ed. 2d 274 (1973). In a recent landmark

case concerning the Confrontation Clause, the Court

stated in language quite similar to Heller's that by

"replacing categorical constitutional guarantees with

open-ended balancing tests, we do violence to their

design. Vague standards are manipulable." Crawford v.

Washington, 541 U.S. 36, 67-68, 124 S. Ct. 1354, 158

L. Ed. 2d 177 (2004).

Even [***108] in the First Amendment case law, which

the majority opinion here looks to for guidance, the

Court has not used strict or intermediate scrutiny when

considering bans on categories of speech. In United

States v. Stevens, the Court echoed Heller: "The First

Amendment's guarantee of free speech does not extend

only to categories of speech that survive an ad hoc

balancing of relative social costs and benefits. The First

Amendment itself reflects a judgment by the American

people that the benefits of its restrictions on the

Government outweigh the costs. Our Constitution

forecloses any attempt to revise that judgment simply

on the basis that some speech is not worth it. The

Constitution is not a document 'prescribing limits, and

declaring that those limits may be passed at pleasure.'"

130 S. Ct. 1577, 1585, 176 L. Ed. 2d 435 (2010)

(quoting Marbury v. Madison, 5 U.S. 137, 178, 2 L. Ed.

60 (1803)); see also Simon & Schuster, Inc. v. Members

of the N.Y. State Crime Victims Bd., 502 U.S. 105, 125,

112 S. Ct. 501, 116 L. Ed. 2d 476 (1991) (Kennedy, J.,

concurring) (When the "regulated content has the full

protection of the First Amendment," that "is itself a full

and sufficient reason for holding the statute

unconstitutional. In my view it is both unnecessary

[***109] and incorrect to ask whether the State can

show that the statute is necessary to serve a compelling

state interest and is narrowly drawn to achieve that

end.") (internal quotation marks omitted).

In short, it would hardly have been unusual or

unthinkable for the SupremeCourt to set forth aSecond

9 I recognize that [***106] some other courts of appeals have adopted approaches similar to the majority opinion's approach

here. Based on my reading of Heller and McDonald, I respectfully have come to a different conclusion.
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Amendment test based on text, history, and tradition —

rather than a heightened scrutiny approach. (Indeed, in

Heller, the Supreme [*1284] [**354] Court affirmed this

Court's decision, which similarly declined to adopt a

strict or intermediate scrutiny test.) Therefore, I would

take the SupremeCourt's words inHeller andMcDonald

at face value and not superimpose on those opinions a

strict or intermediate scrutiny test that theCourt declined

to apply.

F

To sum up so far: Because the Supreme Court in Heller

did not adopt a strict or intermediate scrutiny test and

rejected judicial interest balancing, I must disagree with

the majority opinion's decision in this case to adopt the

intermediate scrutiny balancing test. In my view, it is a

severe stretch to read Heller, as the majority opinion

does, as consistent with an intermediate scrutiny

balancing test. The Supreme Court struck down D.C.'s

handgun ban because [***110] handguns have not

traditionally been banned and are in common use by

law-abiding citizens, not because the ban failed to

serve an important government interest and thus failed

the intermediate scrutiny test. And the Court endorsed

certain gun laws because they were rooted in history

and tradition, not because they passed the intermediate

scrutiny test.

One final aside about the appropriate test to apply:

Even if it were appropriate to apply one of the levels of

scrutiny after Heller, surely it would be strict scrutiny

rather than the intermediate scrutiny test adopted by

the majority opinion here. Heller ruled that the right to

possess guns is a core enumerated constitutional right

and rejected Justice Breyer's suggested Turner

Broadcasting intermediate scrutiny approach. And

McDonald later held that "the right to keep and bear

arms" is "among those fundamental rights necessary to

our system of ordered liberty." 130 S. Ct. at 3042.

For those fundamental substantive constitutional rights

that the Court has subjected to a balancing test and

analyzed under one of the levels of scrutiny — for

example, the First Amendment freedom of speech and

the rights protected by substantive due process

[***111] — the Court has generally employed strict

scrutiny to assess direct infringements on the right.

See, e.g., Citizens United v. FEC, 130 S. Ct. 876, 898,

175 L. Ed. 2d 753 (2010) (First Amendment strict

scrutiny in context of infringement on "political speech");

BSA v. Dale, 530 U.S. 640, 648, 120 S. Ct. 2446, 147 L.

Ed. 2d 554 (2000) (First Amendment strict scrutiny in

context of infringement on freedom of association);

United States v. Playboy Entertainment Group, Inc.,

529 U.S. 803, 813, 120 S. Ct. 1878, 146 L. Ed. 2d 865

(2000) (First Amendment strict scrutiny in context of

content-based speech regulation); Washington v.

Glucksberg, 521 U.S. 702, 721, 117 S. Ct. 2258, 117 S.

Ct. 2302, 138 L. Ed. 2d 772 (1997) (substantive due

process doctrine "forbids the government to infringe

fundamental liberty interests . . . unless the infringement

is narrowly tailored to serve a compelling state interest")

(internal quotation marks and alteration omitted); see

generally Richard H. Fallon, Jr., Strict Judicial Scrutiny,

54 UCLA L. Rev. 1267, 1271 (2007) ("the Supreme

Court adopted the strict scrutiny formula as its generic

test for the protection of fundamental rights").

Strict scrutiny requires the government to show that a

law is narrowly tailored to serve a compelling state

interest. See Citizens United, 130 S. Ct. at 898

[***112] (strict scrutiny "requires the Government to

prove that the restriction furthers a compelling interest

and is narrowly tailored to achieve [*1285] [**355] that

interest") (internal quotation marks omitted). This test

strongly favors the individual right in question. See

Brown v. Entmt. Merchs. Ass'n, 131 S. Ct. 2729, 2738

(2011) (strict scrutiny "is a demanding standard"); Vieth

v. Jubelirer, 541 U.S. 267, 294, 124 S. Ct. 1769, 158 L.

Ed. 2d 546 (2004) (plurality opinion) (strict scrutiny

imposes "a strong presumption of invalidity" with a

"thumb on the scales" in favor of the individual right);

Dunn v. Blumstein, 405 U.S. 330, 343, 92 S. Ct. 995, 31

L. Ed. 2d 274 (1972) (under strict scrutiny, "a heavy

burden of justification is on the State").

It is especially inappropriate for the majority opinion

here to apply intermediate scrutiny rather than strict

scrutiny to D.C.'s ban on semi-automatic rifles. No court

of appeals decision since Heller has applied

intermediate scrutiny to a ban on a class of arms that

have not traditionally been banned and are in common

use. A ban on a class of arms is not an "incidental"

regulation. It is equivalent to a ban on a category of

speech. Such restrictions on core enumerated

constitutional protections are not subjected to

[***113]mere intermediate scrutiny review. Themajority

opinion here is in uncharted territory in suggesting that

intermediate scrutiny can apply to an outright ban on

possession of a class of weapons that have not

traditionally been banned.

G
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In sum, our task as a lower court here is narrow and

constrained by precedent. We need not squint to divine

some hidden meaning from Heller about what tests to

apply. Heller was up-front about the role of text, history,

and tradition in Second Amendment analysis — and

about the absence of a role for judicial interest balancing

or assessment of costs and benefits of gun regulations.

Gun bans and gun regulations that are longstanding —

or, put another way, sufficiently rooted in text, history,

and tradition — are consistent with the Second Amend-

ment individual right. Gun bans and gun regulations

that are not longstanding or sufficiently rooted in text,

history, and tradition are not consistent with the Second

Amendment individual right. Our role as a lower court is

simply to apply the test announced by Heller to the

challenged provisions of D.C.'s new gun laws.

II

Whether we apply theHeller history- and tradition-based

approach or strict scrutiny or even [***114] intermediate

scrutiny, D.C.'s ban on semi-automatic rifles fails to

pass constitutional muster. D.C.'s registration

requirement is likewise unconstitutional.

A

The first issue concerns D.C.'s ban on most

semi-automatic rifles.10 A semi-automatic gun "fires

only one shot with each pull of the trigger" and "requires

nomanualmanipulation by the operator to place another

round in the chamber after each round is fired." Staples

v. United States, 511 U.S. 600, 602 n.1, 114 S. Ct. 1793,

128 L. Ed. 2d 608 (1994). That is in contrast to [*1286]

[**356] an automatic gun — also known as a machine

gun — which "fires repeatedly with a single pull of the

trigger. That is, once its trigger is depressed, theweapon

will automatically continue to fire until its trigger is

released or the ammunition is exhausted." Id.11

The vast majority of handguns today are

semi-automatic.12 In Heller, the Supreme Court ruled

that D.C.'s law banning handguns, including

semi-automatic handguns, was unconstitutional. Dis-

trict of Columbia v. Heller, 554 U.S. 570, 628-29, 128 S.

Ct. 2783, 171 L. Ed. 2d 637 (2008). This case concerns

semi-automatic rifles.13As with handguns, a significant

percentage of rifles are semi-automatic. D.C. asks this

Court to find that the Second Amendment protects

semi-automatic handguns but not semi-automatic rifles.

There is no basis in Heller for drawing a constitutional

distinction between semi-automatic handguns and

semi-automatic rifles.

As an initial matter, considering just the public safety

rationale invoked by D.C., semi-automatic handguns

are more dangerous as a class than semi-automatic

rifles because handguns can be concealed. As was

noted by the dissent in Heller, handguns "are the

overwhelmingly favorite weapon of armed criminals."

554 U.S. at 682 (Breyer, J., dissenting); see also FBI,

CRIME IN THE UNITED STATES, 2009 tbl.20 (2010). So it

would seem a bit backwards — at least from a public

safety perspective — to interpret the Second Amend-

ment to protect semi-automatic handguns but not

semi-automatic rifles. Indeed, at oral argument, the

excellent Solicitor General for D.C. acknowledged that

"an argument could be made that the government

interest in banning handguns is just as compelling, if not

more compelling" than the government interest in

banning semi-automatic rifles. Tr. of Oral Arg. at 35. He

added that "the government's interest may be more

compelling with regard to handgun[s]." Id. at 36.

Counsel's frank acknowledgment highlights the serious

10 D.C.'s law bans semi-automatic rifles by listing specific guns that, as relevant here, share the characteristics of being a long

gun and firing in a semi-automatic manner, and typically have features such as protruding pistol grips. D.C. Code §

7-2501.01(3A)(A)(i)(I). The statute also includes a catchall provision covering semi-automatic rifles that have certain additional

features such as protruding pistol grips. Id. § 7-2501.01(3A)(A)(i)(IV).

11 Under [***115] federal law, the "term 'machinegun' means any weapon which shoots, is designed to shoot, or can be

readily restored to shoot, automatically more than one shot, without manual reloading, by a single function of the trigger." 26

U.S.C. § 5845(b).

12 See CHRISTOPHER S. KOPER, REPORT TO THE NAT'L INST. OF JUSTICE, U.S. DEP'T OF JUSTICE 81 (2004) (80% of handguns produced

in 1993 were semi-automatic); DEP'T OF JUSTICE, GUNS USED IN CRIME 3 (1995) ("Most new handguns are pistols rather than

revolvers.").

13 Rifles are within a broader category referred to as "long guns." Long guns, such as rifles and shotguns, are intended to be

fired from the shoulder instead of with a single hand and are generally defined as being at least [***116] 16 to 18 inches long.
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hurdle that [***117] Heller erects in the way of D.C.'s

attempt to ban semi-automatic rifles. Put simply, it would

strain logic and common sense to conclude that the

SecondAmendment protects semi-automatic handguns

but does not protect semi-automatic rifles.14

More to the point for purposes of theHeller analysis, the

Second Amendment as [*1287] [**357] construed in

Heller protects weapons that have not traditionally been

banned and are in common use by law-abiding citizens.

Semi-automatic rifles have not traditionally been banned

and are in common use today, and are thus protected

under Heller.

The first commercially available semi-automatic rifles,

the Winchester [***118]Models 1903 and 1905 and the

Remington Model 8, entered the market between 1903

and 1906. See JOHN HENWOOD, THE 8 AND THE 81: A

HISTORY OF REMINGTON'S PIONEER AUTOLOADING RIFLES 5

(1993); JOHN HENWOOD, THE FORGOTTEN WINCHESTERS: A

HISTORY OF THEMODELS 1905, 1907,AND 1910SELF-LOADING

RIFLES 2-6 (1995). (The first semi-automatic shotgun,

designed by John Browning and manufactured by

Remington, hit the market in 1905 and was a runaway

commercial success. See HENWO, 8 and the 81, at 4.)

Other arms manufacturers, including Standard Arms

and Browning Arms, quickly brought their own

semi-automatic rifles to market. See id. at 64-69.

Five-shot magazines were standard, but as early as

1907, Winchester was offering the general public

ten-shot magazines for use with its .351 caliber

semi-automatic rifles. See HENWOOD, THE FORGOTTEN

WINCHESTERS 22-23. Many of the early semi-automatic

rifles were available with pistol grips. See id. at 117-24.

These semi-automatic rifles were designed and

marketed primarily for use as hunting rifles, with a small

ancillary market among law enforcement officers. See

HENWOOD, 8 and the 81, at 115-21.

By contrast, full automatics were developed for the

battlefield [***119] andwere never in widespread civilian

use in the United States. Rifle-caliber machine guns

(excluding the Gatling gun, which required hand

cranking) first saw widespread use in the European

colonial powers' African conquests of the 1890s. See

JOHNELLIS, THESOCIALHISTORY OF THEMACHINEGUN 79-107

(1986). Automatic, pistol-caliber machine guns were

fielded by European militaries toward the end of World

War I. The Thompson machine gun (commonly known

as the "Tommy gun") entered commercial sale in the

United States in the mid-1920s but saw very limited

civilian use outside of organized crime and law

enforcement. See LEE KENNETT & JAMES LAVERNE

ANDERSON, THEGUN INAMERICA 203-04 (1975). Within less

than a decade, the Tommy gun and other automatic

weapons had been subjected to comprehensive federal

regulation. National Firearms Act, ch. 757, 48 Stat.

1236 (1934); see also 18 U.S.C. § 922(o).

Semi-automatic rifles remain in common use today, as

even the majority opinion here acknowledges. SeeMaj.

Op. at 30 ("We think it clear enough in the record that

semi-automatic rifles . . . are indeed in 'common use,' as

the plaintiffs contend."). According to one source, about

40 percent of rifles [***120] sold in 2010 were

semi-automatic.SeeNICHOLAS J. JOHNSON ETAL., FIREARMS

LAW AND THE SECOND AMENDMENT: REGULATION, RIGHTS, AND

POLICY ch. 1 (forthcoming 2012). The AR-15 is the most

popular semi-automatic rifle; since 1986, about two

million semi-automatic AR-15 rifles have been

manufactured. J.A. 84 (Declaration of Firearms

Researcher Mark Overstreet). In 2007, theAR-15 alone

accounted for 5.5 percent of firearms and 14.4 percent

of rifles produced in the United States for the domestic

market. Id. A brief perusal of the website of a popular

American gun seller underscores the point that

semi-automatic rifles are quite common in the United

States. See, e.g., CABELA'S, http://www.cabelas.com.

Semi-automatic rifles are commonly used for

self-defense in the home, hunting, target shooting,

[*1288] [**358] and competitions. J.A. 137 (Declaration

of Firearms Expert Harold E. Johnson). And many

hunting guns are semi-automatic. Id.

Although a few states and municipalities ban some

categories of semi-automatic rifles, most of the country

does not, and even the bans that exist are significantly

narrower than D.C.'s. What the Supreme Court said in

Heller as to D.C.'s handgun ban thus applies just as well

to [***121] D.C.'s new semi-automatic rifle ban: "Few

laws in the history of our Nation have come close to the

severe restriction of the District's" law. 554 U.S. at 629.

14 Some would respond that the Second Amendment should not protect semi-automatic handguns either. But that option is

not open to us afterHeller. The question therefore is whether a sensible and principled constitutional line can be drawn between

semi-automatic handguns and semi-automatic rifles. I think not. Such a linemight be drawn out of a bare desire to restrictHeller

as much as possible or to limit it to its facts, but that is not a sensible or principled constitutional line for a lower court to draw

or a fair reading of the Heller opinion, in my view.
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What is more, in its 1994 decision in Staples, the

Supreme Court already stated that semi-automatic

weapons "traditionally have been widely accepted as

lawful possessions." 511 U.S. at 612. Indeed, the

precise weapon at issue in Staples was theAR-15. The

AR-15 is the quintessential semi-automatic rifle that

D.C. seeks to ban here. Yet as the Supreme Court

noted in Staples, the AR-15 is in common use by

law-abiding citizens and has traditionally been lawful to

possess. By contrast, as the Court stated inStaples and

again in Heller, short-barreled shotguns and automatic

"M-16 rifles and the like" are not in common use and

have been permissibly banned by Congress. Heller,

554 U.S. at 625, 627; see also Staples, 511 U.S. at

611-12 ("certain categories of guns—nodoubt including

the machineguns, sawed-off shotguns, and artillery

pieces that Congress has subjected to regulation — . .

. have the same quasi-suspect character we attributed

to owning hand grenades," but "guns falling outside

those categories traditionally have been [***122] widely

accepted as lawful possessions"); 18U.S.C. § 922(o)(1)

("it shall be unlawful for any person to transfer or

possess a machinegun").15

The Supreme Court's statement in Staples that

semi-automatic rifles are traditionally and widely

accepted as lawful possessions further demonstrates

that such guns are protected under the Heller history-

and tradition-based test. The government may still ban

automatic firearms (that is, machine guns), which

traditionally have been banned. But the government

may not generally ban semi-automatic guns, whether

semi-automatic rifles, shotguns, or handguns.

Even if it were appropriate to apply some kind of

balancing test or level of scrutiny to D.C.'s ban on

semi-automatic rifles, the proper test would be strict

scrutiny, as explained above. See supra Part I.F. That is

particularly true where, as here, a court is analyzing a

ban on a class of arms within [***123] the scope of

Second Amendment protection. If we are to apply strict

scrutiny, we must do so in a manner consistent with

Heller's holding that D.C.'s handgun ban was

unconstitutional. But D.C. cannot show a compelling

interest in banning semi-automatic rifles because the

necessary implication of the decision in Heller is that

D.C. could not show a sufficiently compelling interest to

justify its banning semi-automatic handguns.

For its part, the majority opinion analyzes D.C.'s ban on

semi-automatic rifles under an intermediate scrutiny

balancing test. Even if themajority opinionwere [*1289]

[**359] right that intermediate scrutiny is the proper

test, the majority opinion's application of intermediate

scrutiny here is unconvincing: The fundamental flaw in

themajority opinion is that it cannot persuasively explain

why semi-automatic handguns are constitutionally

protected (as Heller held) but semi-automatic rifles are

not.

In attempting to distinguish away Heller's protection of

semi-automatic handguns, the majority opinion

suggests that semi-automatic rifles are almost as

dangerous as automatic rifles (that is, machine guns)

because semi-automatic rifles fire "almost as rapidly."

Maj. Op. at 34. Putting [***124] aside that the majority

opinion's data indicate that semi-automatics actually

fire two-and-a-half times slower than automatics, id.,

the problem with the comparison is that semi-automatic

rifles fire at the same general rate as semi-automatic

handguns. And semi-automatic handguns are

constitutionally protected under the Supreme Court's

decision in Heller. So the majority opinion cannot

legitimately distinguishHeller on that basis.SeeEugene

Volokh, Implementing the Right to Keep and Bear Arms

for Self-Defense: An Analytical Framework and a

Research Agenda, 56 UCLA L. REV. 1443, 1484 (2009)

("The laws generally define assault weapons to be a set

of semiautomatic weapons (fully automatic weapons

have long been heavily regulated, and lawfully owned

fully automatics are very rare and very expensive) that

are little different from semiautomatic pistols and rifles

that are commonly owned by tens of millions of

law-abiding citizens. 'Assault weapons' are no more

'high power' than many other pistols and rifles that are

not covered by the bans.") (footnote omitted).16

Themajority opinion next contends that semi-automatic

handguns are good enough to meet people's needs for

self-defense and that they shouldn't need

15 In our decision in Parker, we similarly stated that handguns, shotguns, and rifles have traditionally been possessed by

law-abiding citizens and are within the protection of the SecondAmendment. Parker v. District of Columbia, 478 F.3d 370, 398,

375 U.S. App. D.C. 140 (D.C. Cir. 2007), aff'd sub nom. Heller, 554 U.S. 570, 128 S. Ct. 2783, 171 L. Ed. 2d 637.

16 In passing, the majority opinion here tosses out the possibility that Heller might protect handguns that are revolvers but

[***125] not handguns that are semi-automatic pistols. See Maj. Op. at 43. I find that an utterly implausible reading of Heller

given the Court's many blanket references to handguns and given that most handguns are semi-automatic.

Page 32 of 37
670 F.3d 1244, *1288; 399 U.S. App. D.C. 314, **358; 2011 U.S. App. LEXIS 20130, ***121

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S65-JW40-003B-R104-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SVD-G000-TXFX-11T0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SVD-G000-TXFX-11T0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S65-JW40-003B-R104-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S65-JW40-003B-R104-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:4X0N-H100-02BN-0021-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4N74-9NB0-0038-X200-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4N74-9NB0-0038-X200-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SVD-G000-TXFX-11T0-00000-00&context=1000516


semi-automatic rifles. But that's a bit like saying books

can be banned because people can always read

newspapers. That is not a persuasive or legitimate way

to analyze a law that directly infringes an enumerated

constitutional right. Indeed, Heller itself specifically

rejected this mode of reasoning: "It is no answer to say,

as petitioners do, that it is permissible to ban the

possession of handguns so long as the possession of

other firearms (i.e., long guns) is allowed." 554 U.S. at

629; see also Parker v. District of Columbia, 478 F.3d

370, 400, 375 U.S.App. D.C. 140 (D.C. Cir. 2007) ("The

District contends that since it only bans one type of

firearm, 'residents still have access to hundreds more,'

and thus its prohibition does not implicate the Second

Amendment because it does not threaten total

disarmament. We think that argument frivolous.

[***126] It could be similarly contended that all firearms

may be banned so long as sabers were permitted."),

aff'd sub nom. Heller, 554 U.S. 570, 128 S. Ct. 2783,

171 L. Ed. 2d 637. Furthermore, the majority opinion's

assertion does not sufficiently account for the fact that

rifles, but typically not handguns, are used for hunting.

Cf. Heller, 554 U.S. at 599 (most founding-era

Americans "undoubtedly" thought right to own firearms

"even more important for self-defense and hunting"

than for militia service).

[*1290] [**360] In support of its law, D.C. suggests that

semi-automatic rifles are "offensive" and not just

"defensive." But that is plainly true of semi-automatic

handguns as well (after all, handguns are far and away

the guns most often used in violent crimes), and yet the

Supreme Court held semi-automatic handguns to be

constitutionally protected. Moreover, it's hard to see

why, if a gun is effective for "offense," it might not also

be effective for "defense." If a gun is employed by

criminals on the offense who are willing to violate laws

and invade homes, for example, their potential victims

will presumably want to be armedwith similarly effective

weapons for their defense. Cf. Heller, 554 U.S. at 711

(Breyer, J., dissenting) ("the [***127] very attributes that

make handguns particularly useful for self-defense are

also what make them particularly dangerous"). There is

no reason to think that semi-automatic rifles are not

effective for self-defense in the home, which Heller

explained is a core purpose of the Second Amendment

right. The offense/defense distinction thus doesn't

advance the analysis here, at least in part because it is

the person, not the gun, who determines whether use of

the gun is offensive or defensive. Perhaps D.C. — by

referring to the offense/defense distinction — is simply

intending to say that semi-automatic rifles are especially

dangerous. But it is difficult to make the case that

semi-automatic rifles are significantly more dangerous

than semi-automatic handguns, and the SupremeCourt

has already held semi-automatic handguns to be

constitutionally protected.

D.C. repeatedly refers to the guns at issue in this case

as "assault weapons." But if we are constrained to use

D.C.'s rhetoric, we would have to say that handguns are

the quintessential "assault weapons" in today's society;

they are used far more often than any other kind of gun

in violent crimes. See BUREAU OF JUSTICE STATISTICS, PUB.

NO. [***128] 194820, WEAPON USE AND VIOLENT CRIME 3

(2003) (87% of violent crimes committed with firearms

between 1993 and 2001 were committed with

handguns). So using the rhetorical term "assault

weapon" to refer to semi-automatic rifles does not

meaningfully distinguish semi-automatic rifles from

semi-automatic handguns. Nor does the rhetorical term

"assault weapon" help make the case that

semi-automatic rifles may be banned even though

semi-automatic handguns are constitutionally protected.

Under intermediate scrutiny, yet another problem with

D.C.'s law is its tailoring. The law is not sufficiently

tailored even with respect to the category of

semi-automatic rifles. It bans certain semi-automatic

rifles but not others — with no particular explanation or

rationale for why some made the list and some did not.

The list appears to be haphazard. It does not reflect the

kind of tailoring that is necessary to justify infringement

of a fundamental right, even under the more relaxed

intermediate scrutiny test.

In short, the majority opinion cannot persuasively

explain why semi-automatic handguns are

constitutionally protected but semi-automatic rifles are

not. In Heller, D.C. argued that it could ban

[***129] handguns because individuals could still own

rifles. That argument failed. Here, D.C. contends that it

can ban rifles because individuals can still own

handguns. D.C.'s

at-least-you-can-still-possess-other-kinds-of-guns

argument is nomore persuasive this time around. Under

the Heller history- and tradition-based test, or the strict

scrutiny test, or even the majority opinion's own

intermediate scrutiny test, the [*1291] [**361] D.C. ban

on semi-automatic rifles is unconstitutional.

B

The second main issue on appeal concerns D.C.'s gun

registration regime. D.C. requires registration of all guns
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lawfully possessed in D.C. The SupremeCourt inHeller

expressly allowed "longstanding prohibitions on the

possession of firearms by felons and the mentally ill, or

laws forbidding the carrying of firearms in sensitive

places such as schools and government buildings, or

laws imposing conditions and qualifications on the

commercial sale of arms." 554U.S. at 626-27 (emphasis

added). The Court added that regulations and

exceptions should be judged based on their "historical

justifications." Id. at 635. In McDonald, the Court

summarized the point this way: "We made it clear in

Heller that our holding did not cast [***130] doubt on

such longstanding regulatory measures as 'prohibitions

on the possession of firearms by felons and thementally

ill,' 'laws forbidding the carrying of firearms in sensitive

places such as schools and government buildings, or

laws imposing conditions and qualifications on the

commercial sale of arms.'"McDonald v. City of Chicago,

130 S. Ct. 3020, 3047, 177 L. Ed. 2d 894 (2010)

(controlling opinion ofAlito, J.) (quotingHeller, 554 U.S.

at 626-27).17

The fundamental problem with D.C.'s gun registration

law is that registration of lawfully possessed guns is not

"longstanding." Registration of all guns lawfully

possessed [***131] by citizens in the relevant jurisdiction

has not been traditionally required in the United States

and, indeed, remains highly unusual today.

In considering D.C.'s registration requirement, it's

initially important to distinguish registration laws from

licensing laws. Licensing requirements mandate that

gun owners meet certain standards or pass certain

tests before owning guns or using them in particular

ways. Those laws can advance gun safety by ensuring

that owners understand how to handle guns safely,

particularly before guns are carried in public. For

example, many jurisdictions that permit the carrying of

concealedweapons have traditionally imposed licensing

requirements on persons who wish to carry such

weapons. Registration requirements, by contrast,

require registration of individual guns and do not

meaningfully serve the purpose of ensuring that owners

know how to operate guns safely in the way certain

licensing requirements can. For that reason, registration

requirements are often seen as half-a-loaf measures

aimed at deterring gun ownership. It is true that

registration requirements also provide a hook to convict

(and potentially flip) criminals who are suspected of

having [***132] committed other illegal acts, but as the

majority opinion recognizes, that is a "circular" and

constitutionally unacceptable rationale for requiring

registration with respect to a core enumerated

constitutional right. Maj. Op. at 25 n.*.

[*1292] [**362] Likewise, it's also important at the outset

to distinguish registration requirements imposed on gun

owners from record-keeping requirements imposed on

gun sellers. Some record-keeping requirements on gun

sellers are traditional and common. Thus, the

government may constitutionally impose certain

record-keeping requirements on the sellers of guns.

See Heller, 554 U.S. at 627 (listing "conditions and

qualifications on the commercial sale of arms" as being

within category of traditional gun regulations).

The issue here, however, is registration of all guns

owned by people in the District of Columbia. As D.C.

acknowledges, there is not, and never has been, a

"comprehensive federal system of firearm registration."

COUNCILCOMM. ON PUB. SAFETY & THE JUDICIARY, COMM. REP.

ON B. 17-843, at 3 (D.C. 2008). Similarly, the vast

majority of states have not traditionally required

registration of lawfully possessed guns. The majority

opinion cites several state laws [***133] that have

existed since the beginning of the 20th Century. Maj.

Op. at 16-17. But those state laws generally required

record-keeping by gun sellers, not registration of all

lawfully possessed guns by gun owners. There certainly

is no tradition in the United States of gun registration

imposed on all guns. And laws regulating gun sellers

provide no support for D.C.'s registration requirement,

which compels every gun owner to register every gun

he or she lawfully possesses.

Even if modern laws alone could satisfy Heller's

history-and tradition-based test, there presumablywould

have to be a strong showing that such laws are common

in the states. Cf. Kennedy v. Louisiana, 554 U.S. 407,

423-26, 128 S. Ct. 2641, 171 L. Ed. 2d 525 (2008) (only

six states permitting death penalty for child rapists

17 With respect to guns that the government has the constitutional authority to ban— namely, those classes of weapons that

have traditionally been banned and are not in common use by law-abiding citizens — the government may of course impose

registration as a lesser step. See United States v. Miller, 307 U.S. 174, 175 n.1, 59 S. Ct. 816, 83 L. Ed. 1206, 1939-1 C.B. 373

(1939) (describing federal statute requiring registration of short-barreled rifles and shotguns, machine guns, and silencers

transported in interstate commerce). But D.C.'s registration requirement applies to all guns, not just those it has the authority

to ban.
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shows national consensus against it). Such a showing

cannot be made with respect to registration

requirements. Today,most states require no registration

for any firearms; only seven states require registration

for some firearms; and only Hawaii requires registration

for all firearms. And even Hawaii does not impose all of

the onerous requirements associated with registration

that D.C. does.18 Put simply, D.C.'s registration law is

[***134] the strictest in the Nation, by D.C.'s own

admission. See Firearms Control: Hearing of the H.C.

Comm. on Home Aff. (U.K. 2010) (statement of Peter

Nickles, D.C. Att'y Gen.) (acknowledging common view

that D.C. has "the strictest gun laws in the United

States"); see also Haw. Rev. Stat. § 134-3(a)-(b); Cal.

Penal Code §§ 11106, 12276, 12276.1, 12276.5, 12280,

12285(a) (registration of handguns and certain rifles

that are otherwise banned); Conn. Gen. Stat. § 53-

202d(a) (registration of grandfathered rifles that are

otherwise banned); Md. Code Ann., Crim. Law §

4-303(b) (registration of grandfathered pistols that are

otherwise banned); N.J. Stat. Ann. §§ 2C:39-5(f),

[*1293] [**363] 2C:58-12 (registration of grandfathered

weapons that are otherwise banned); La. Rev. Stat.

Ann. §§ 40:1781, 40:1783 (registration of limited types

of firearms); Mich. Comp. Laws § 28.422 (de facto

registration of pistols).

Because the vastmajority of states have not traditionally

required and even now do not require registration of

lawfully possessed guns, D.C.'s registration law —

which is the strictest in the Nation and mandates

registration of all guns — does not satisfy the history-

and tradition-based test set forth in Heller and later

McDonald.

D.C. contends that registration is a longstanding

requirement in American law because early militia laws

required militiamen to submit arms for inspection. See

Robert H. Churchill, Gun Regulation, the Police Power,

and the Right to Keep Arms in Early America, 25 LAW &

HIST. REV. 139, 161 (2007). But D.C.'s attempt to

analogize its registration law to early militia laws is

seriously flawed for two reasons. First, those early

militia laws applied only to militiamen, not to all

[***136] citizens. In general, men over age 45 and

women did not have to comply with such laws. See

Heller, 554 U.S. at 580 ("the militia in colonial America

consisted of a subset of the people — those who were

male, able bodied, and within a certain age range")

(internal quotation marks omitted). Second, militia

members were required to submit for inspection only

one or a few firearms, not all of their firearms. That's

because the purpose of those early militia requirements

was not registration of firearms, but rather simply to

ensure that the militia was well-equipped. See, e.g., An

Act for Amending the Several Laws for Regulating and

Disciplining the Militia, and Guarding Against Invasions

and Insurrections (1784), in 11 THE STATUTES AT LARGE;

BEING ACOLLECTION OFALL THE LAWS OFVIRGINIA 476, 476-79

(WilliamWaller Hening ed., Richmond,GeorgeCochran

1823) (The "defence and safety of the commonwealth

depend upon having its citizens properly armed and

taught the knowledge of military duty . . . . [E]very of the

said officers, non-commissioned officers, and privates,

shall constantly keep the aforesaid arms, accoutrements

and ammunition ready to be produced whenever called

for by his commanding [***137] officer.").

Those militia requirements were a far cry from a

registration requirement for all firearms. Those laws

therefore provide nomeaningful support for D.C.'s broad

and unprecedented registration law. Nor has D.C. been

able to find any other historical antecedents for its

registration requirement. Yet again, what the Supreme

Court said in Heller with respect to D.C.'s handgun ban

applies as well to D.C.'s registration requirement: "Few

laws in the history of our Nation have come close to the

severe restriction of the District's" law. 554 U.S. at 629.

The Supreme Court's 1939 decision in Miller further

suggests that registration of all lawfully possessed guns

is not permissible under the Second Amendment. See

United States v. Miller, 307 U.S. 174, 59 S. Ct. 816, 83

L. Ed. 1206, 1939-1 C.B. 373 (1939). Miller involved a

defendant's conviction for possessing an unregistered

firearm. If registration were constitutionally permissible

for all lawfully possessed guns, the Court could simply

have affirmed the conviction on that ground. Instead,

theMiller Court analyzed whether the kind of gun Miller

possessed — a sawed-off shotgun — was within the

18 The D.C. law at issue here requires far more than basic registration of guns. It mandates, among other things, that a gun

owner submit every pistol for a "ballistics identification procedure," D.C. Code § 7-2502.03(d); appear in person to register a

gun, § 7-2502.04; register only one pistol every 30 days, [***135] § 7-2502.03(e); and renew each registration certificate every

three years, § 7-2502.07a(a). It is undisputed in this case that D.C.'smyriad registration-related requirements are unique—and

uniquely burdensome — among laws in the United States. These additional registration-related requirements find even less

support in history and tradition than the basic registration requirement.
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class of weapons protected by theSecondAmendment.

The Court's approach suggested that [***138] the

government could require registration only of guns that

[*1294] [**364] were outside the protection of the

Second Amendment— namely, those classes of guns

that the government had traditionally banned and that

were not in common use, such as machine guns and

sawed-off shotguns. Id. at 178; see also Heller, 554

U.S. at 622 (emphasizing thatMiller turned on the "type

of weapon at issue") (emphasis omitted). After all, if

registration could be required for all guns, the Court

could have just said so and ended its analysis; there

would have been no need to go to the trouble of

considering whether the gun in question was the kind

protected under the Second Amendment.

Perhaps recognizing the dearth of historical or

precedential support for its registration law, D.C. says

that licensing laws are "conceptually similar" to

registration requirements. D.C. Br. at 19. D.C. also

advances a similar argument when citing the

record-keeping laws for sellers as support for its

registration requirement. But to rely on those laws to

support registration requirements on gun owners for all

of their guns is to conduct the Heller analysis at an

inappropriately high level of generality — akin to saying

that because the [***139] government traditionally could

prohibit defamation, it can also prohibit speech criticizing

government officials.

D.C.'s law requiring registration of all lawfully possessed

guns in D.C. is not part of the tradition of gun regulation

in the United States; it is the most stringent such law in

the Nation; and it is significantly more onerous than

traditional licensing requirements or record-keeping

requirements imposed only on gun sellers. Registration

requirements of the kind enacted by D.C. thus do not

satisfy the SupremeCourt's history- and tradition-based

test.

Even if it were proper to apply strict or intermediate

scrutiny toD.C.'s registration law (as themajority opinion

does), the registration requirement still would run into

serious constitutional problems. If we were applying

one of those balancing tests, however, I would remand:

The current record is insufficient to render a final

evaluation of the registration law under those balancing

tests.

To begin with, it would be hard to persuasively say that

the government has an interest sufficiently weighty to

justify a regulation that infringes constitutionally

guaranteed Second Amendment rights if the Federal

Government and the [***140] states have not

traditionally imposed—and even now do not commonly

impose — such a regulation. Cf. Brown v. Entmt. Mer-

chs. Ass'n, 131 S. Ct. 2729, 2736 (2011) (considering

First Amendment challenge to ban on sale of violent

video games: "California's argument would fare better if

there were a longstanding tradition in this country of

specially restricting children's access to depictions of

violence, but there is none.") (emphasis added); United

States v. Stevens, 130 S. Ct. 1577, 1585, 176 L. Ed. 2d

435 (2010) (considering First Amendment challenge to

ban on depictions of animal cruelty: "we are unaware of

any . . . tradition excluding depictions of animal cruelty

from 'the freedom of speech' codified in the First

Amendment") (emphasis omitted); Romer v. Evans,

517 U.S. 620, 633, 116 S. Ct. 1620, 134 L. Ed. 2d 855

(1996) ("It is not within our constitutional tradition to

enact laws of this sort.").

Moreover, D.C.'s articulated basis for the registration

requirement is that police officers, when approaching a

house to execute a search or arrest warrant or take

other investigative steps, will know whether [*1295]

[**365] the residents have guns. But that is at best a

Swiss-cheese rationale because police officers

obviously will assume the occupants [***141] might be

armed regardless of what some central registration list

might say. So this asserted rationale leaves far too

many false negatives to satisfy strict or intermediate

scrutiny with respect to burdens on a fundamental

individual constitutional right.19 D.C.'s registration law

thus does not appear to be sufficiently tailored to

advance a compelling or important government interest

19 Moreover, citizens may not be forced to register in order to exercise certain other constitutionally recognized fundamental

rights, such as to publish a blog or have an abortion. See Volokh, Implementing the Right to Keep and Bear Arms for

Self-Defense, 56 UCLA L. REV. at 1546 (discussing impermissibility of registration requirements applied to free speech and

abortion [***142] rights). In concluding that D.C.'s handgun registration requirement might satisfy intermediate scrutiny, the

majority opinion notes that the government may require registration for voting. See Maj. Op. at 18. But those laws serve the

significant government interest of preventing voter fraud. The majority opinion also cites car registration laws. Id. Of course,

there is no enumerated constitutional right to own a car. Perhaps more to the point, those laws help prevent theft and assist

recovery of stolen cars. No similar interest justifies gun registration laws.
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for purposes of the heightened scrutiny tests. That said,

D.C. alludes to the possibility that other rationalesmight

be asserted to support a registration requirement.

Therefore, if I were applying a form of heightened

scrutiny to the registration requirement, I would remand

for further analysis of the interests that might be

asserted. (It is possible, moreover, that the registration

law might pass intermediate but not strict scrutiny.)

In any event, the proper test to apply is Heller's

history-and tradition-based test. Because most of the

Nation has never required — and even now does not

require— registration of all lawfully possessed firearms,

D.C.'s strict registration law is not "longstanding" in the

United States. After Heller, [***143] some licensing

requirements remain permissible, and some

record-keeping requirements on gun sellers remain

permissible. But D.C.'s registration law violates the

Second Amendment as construed by the Supreme

Court.

* * *

This is a case where emotions run high on both sides of

the policy issue because of the vital public safety

interests at stake. As one who was born here, grew up

in this community in the late 1960s, 1970s, and 1980s,

and has lived and worked in this area almost all of his

life, I am acutely aware of the gun, drug, and gang

violence that has plagued all of us. As a citizen, I

certainly share the goal of Police Chief Cathy Lanier to

reduce and hopefully eliminate the senseless violence

that has persisted for too long and harmed so many.

And I greatly respect themotivation behind theD.C. gun

laws at issue in this case. Somy view on how to analyze

the constitutional question here under the relevant

Supreme Court precedents is not to say that I think

certain gun registration laws or laws regulating

semi-automatic guns are necessarily a bad idea as a

matter of policy. If our job were to decree what we think

is the best policy, I would carefully consider the issues

through [***144] that different lens and might well look

favorably [*1296] [**366] upon certain regulations of

this kind. But our task is to apply the Constitution and

the precedents of the Supreme Court, regardless of

whether the result is one we agree with as a matter of

first principles or policy.See Texas v. Johnson, 491 U.S.

397, 420-21, 109 S. Ct. 2533, 105 L. Ed. 2d 342 (1989)

(Kennedy, J., concurring) ("The hard fact is that

sometimes we must make decisions we do not like. We

make them because they are right, right in the sense

that the law and the Constitution, as we see them,

compel the result."). A lower-court judge has a special

obligation, moreover, to strictly and faithfully follow the

lead of the "one supreme Court" established by our

Constitution, regardless of whether the judge agrees or

disagrees with the precedent.

D.C. believes that its law will help it fight violent crime.

Few government responsibilities are more significant.

That said, the Supreme Court has long made clear that

the Constitution disables the government from

employing certain means to prevent, deter, or detect

violent crime. See, e.g., Mapp v. Ohio, 367 U.S. 643, 81

S. Ct. 1684, 6 L. Ed. 2d 1081, 86 Ohio Law Abs. 513

(1961); Miranda v. Arizona, 384 U.S. 436, 86 S. Ct.

1602, 16 L. Ed. 2d 694 (1966); City of Indianapolis v.

Edmond, 531 U.S. 32, 121 S. Ct. 447, 148 L. Ed. 2d 333

(2000); Crawford v. Washington, 541 U.S. 36, 124 S.

Ct. 1354, 158 L. Ed. 2d 177 (2004); [***145] Kennedy v.

Louisiana, 554 U.S. 407, 128 S. Ct. 2641, 171 L. Ed. 2d

525 (2008);District of Columbia v. Heller, 554 U.S. 570,

128 S. Ct. 2783, 171 L. Ed. 2d 637 (2008). In the words

of the Supreme Court, the courts must enforce those

constitutional rights evenwhen they have "controversial

public safety implications." McDonald v. City of Chi-

cago, 130 S. Ct. 3020, 3045, 177 L. Ed. 2d 894 (2010)

(controlling opinion of Alito, J.).

As I read the relevant Supreme Court precedents, the

D.C. ban on semi-automatic rifles and the D.C. gun

registration requirement are unconstitutional and may

not be enforced. We should reverse the judgment of the

District Court and remand for proceedings consistent

with this opinion.20 I respectfully dissent.

Oddly, themajority opinion says that a registration requirement is permissible for handguns but might be impermissible for rifles

or other long guns.See id. That approach gives potentially greater constitutional protection to long guns than to handguns even

though Heller held that handguns warrant the highest constitutional protection.

20 The D.C. ban on magazines of more than 10 rounds requires analysis in the first instance by the District Court. In order to

apply Heller's test to this prohibition, we must know whether magazines with more than 10 rounds have traditionally been

banned and are not in common use. The parties here did not brief that question in much detail. Evidence presented to the

District Court on the history and prevalence of magazines of more than 10 rounds would be helpful to the proper disposition of

that issue under the Heller test. Therefore, I would remand [***146] to the District Court for analysis of that issue.
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Sacramento v. Lewis, 118 S. Ct. 1708 (1998), should
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Sacramento not to require lower courts to express
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Case Summary

Procedural Posture

Appellant inmate, who sued under 42 U.S.C.S. § 1983

alleging constitutional violations in a procedure

employed in disciplinary proceedings, sought an

application for rehearing and rehearing in banc to

determine whether the United States Court of Appeals

for the Second Circuit should have passed on the

constitutional question either instead of, or in addition

to, the ruling dismissing the action based on qualified

immunity.

Overview

Appellant state inmate, a mentally retarded prisoner,

challenged dismissal of an action alleging that his

constitutional rights were violated by a procedure

prescribed by state regulation that provide a prison

employee to serve as an assistant in prison disciplinary

proceedings. Appellant was sentenced to one year of

solitary confinement, which at a later rehearing was

commuted to a term of six months. The district court

dismissed the action based on appellee state officials'

qualified immunity, and an appeals court panel affirmed.

The appeals court panel interpreted the case law as not

requiring lower courts to express views on the

constitutional question in all cases because it was

preferable not to express such views. On rehearing in

banc, appellant questioned whether the lower courts

should have determined the constitutional question

either instead of, or in addition to, the ruling based on

qualified immunity. The en banc appellate court affirmed

the judgment, holding that adjudication of constitutional

matters unnecessarily violated the policy of avoiding

constitutional questions so as not to require the

declaration of new constitutional rights in dictum.

Outcome
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The en banc court affirmed dismissal of appellant's

complaint on grounds of qualified immunity because

the constitutional question was easily amenable to

adjudication in a suit for injunctive relief by any adversely

affected prisoner, and because the conduct was not

egregious and outrageous.
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W.McConnell, Deputy Solicitor General, RobertA. Forte
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York, N.Y., Of Counsel) for Defendants-Appellees.

Judges:Before: CARDAMONE,WALKER, and LEVAL,

Circuit Judges. JudgeCardamone dissents by separate

opinion.

Opinion by: LEVAL

Opinion

[*245] LEVAL, Circuit Judge:

On consideration of the application for rehearing and

rehearing in banc, the question was raised whether,

under County of Sacramento v. Lewis, 523 U.S. 833,

118 S. Ct. 1708, 140 L. Ed. 2d 1043 (1998), we should

have first declared whether plaintiff stated a claim for

violation of a constitutional right, and only if he did so,

decided whether defendants were entitled to qualified

immunity because the right was not clearly established

at the time of the alleged violation. A footnote in

Sacramento describes this sequence of decisions as

"normally" the "better approach." [**3] 118 S. Ct. at

1714 n.5.

In explaining this approach, the Court pointed out that

unless the constitutional issue could arise in a

circumstance where qualified immunity is not a

defense-in a suit to enjoin future conduct, in an action

against amunicipality, or in the litigation of a suppression

motion in a criminal case-the constitutional issue might

repeatedly evade decision. As a result, if courts always

avoided the constitutional issue by repeatedly

dismissing suits on the basis of [*246] the defendants'

immunity, "standards of official conduct would tend to

remain uncertain, to the detriment both of officials and

individuals." Id.

We recognize the wisdom of the Supreme Court's

exhortation. Without doubt, in certain fact patterns

allegations of unconstitutional conduct by state officers

might repeatedly and indefinitely escape review. If the

challenged conduct occurs spontaneously and inflicts

harm on the victim without warning, potential victims

would have no opportunity to sue for injunctive relief. A

retrospective action for damages cannot be brought

against a state under § 1983, because a state is not

subject to suit under the act. See Will v. Michigan Dep't

of State Police, 491 U.S. 58, 71, 105 L. Ed. 2d 45, 109

S. Ct. 2304 (1989). [**4] And, if the conduct is by

municipal officers but is not a part of a municipal policy

or practice, then under Monell v. Department of Social

Servs., 436 U.S. 658, 690-61, 56 L. Ed. 2d 611, 98 S.

Ct. 2018 (1978), an action for damages also cannot be

brought against the municipality. As a result, in some

cases, the only available defendants would be individual

officers who could assert their qualified immunity in

repeated suits so long as courts had not put them on

notice of the illegality of their conduct. If the questioned

conduct was not a part of the collection of evidence for

a criminal case, the victims would also have no

opportunity to cause judicial review through a motion to

suppress. Official conduct in such cases might thus

indefinitely escape judicial appraisal if the courts

addressed only the issue of immunity. Neither state

officials nor the public would receive judicial guidance

on the lawfulness of injurious official practices.

Similarly, even where plaintiffs can have their

constitutional claims adjudicated, plaintiffs may

effectively be limited to state courts because of the

Rooker-Feldman or Younger doctrines or other rules of

federalism. SeeWilkinson v. Russell, 182 F.3d 89, 1999

U.S. App. LEXIS 13331, 1999 WL 395990, [**5] at *15

(2d Cir. 1999). The consequence would be that such

complaints would indefinitely escape federal court

review (except in the tiny number of cases heard by the

Supreme Court on review of a state's highest court).

The Supreme Court has expressed the view, however,

that "the very purpose of § 1983 was to interpose the

federal courts between the States and the people, as

guardians of the people's federal rights." Patsy v. Board

of Regents, 457 U.S. 496, 503, 73 L. Ed. 2d 172, 102 S.

Ct. 2557 (1982) (internal quotations and citations

omitted).

Those considerations undoubtedly argue in favor of a

federal court's reaching the constitutional question in a
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suit brought under § 1983, notwithstanding the

obligation to dismiss by reason of qualified immunity.

On the other hand, the circumstances that favor

reaching the constitutional issue are not always present.

And there are powerful arguments against reaching out

in dictum to establish new constitutional rights in

circumstances where that reasoning plays no role

whatsoever in the disposition of the action.

First, the Supreme Court has for generations warned

against reaching out to adjudicate constitutional [**6]

matters unnecessarily. See, e.g., Ashwander v. TVA,

297 U.S. 288, 346-47, 80 L. Ed. 688, 56 S. Ct. 466

(1936) (Brandeis, J., concurring); Burton v. United

States, 196 U.S. 283, 295, 49 L. Ed. 482, 25 S. Ct. 243

(1905); Liverpool, N.Y. & Phila. Steamship Co. v. Com-

missioners of Emigration, 113 U.S. 33, 39, 28 L. Ed.

899, 5 S. Ct. 352 (1885). It is a "fundamental and

longstanding principle of judicial restraint [that] courts

avoid reaching constitutional questions in advance of

the necessity of deciding them." Lyng v. Northwest

Indian Cemetery Protective Ass'n, 485 U.S. 439, 445,

99 L. Ed. 2d 534, 108 S. Ct. 1319 (1988).[O><O] Under

our system of constitutional government, we generally

prefer some prolongation of uncertainty over

unnecessary, hasty resolution of constitutional

questions.

[*247] Furthermore, where there is qualified immunity,

a court's assertion that a constitutional right exists would

be pure dictum. See Wilkinson v. Russell, 1998 WL

395990, at *21 (Calabresi, J., concurring). It would play

no role in supporting the action taken by the court - the

dismissal of the case by reason of [**7] qualified

immunity. Such dictum would, of course, not be binding

in future cases. See Seminole Tribe v. Florida, 517 U.S.

44, 67, 134 L. Ed. 2d 252, 116 S. Ct. 1114 (1996)

("When an opinion issues for the Court, it is not only the

result but also those portions of the opinion necessary

to that result by which we are bound."); Cohens v.

Virginia, 19 U.S. (6 Wheat.) 264, 399, 5 L. Ed. 257

(1821) (Marshall, C.J.) ("It is a maxim not to be

disregarded, that general expressions, in every opinion,

are to be taken in connection with the case in which

those expressions are used. If they go beyond the case,

they may be respected, but ought not to control the

judgment in a subsequent suit when the very point is

presented for decision.").

As is often the case with dictum, our declaration of a

new constitutional right would run a high risk of error.

Judges risk being insufficiently thoughtful and cautious

in uttering pronouncements that play no role in their

adjudication. Furthermore, parties may do an

inadequate job briefing and presenting an issue that

predictably will have no effect on the outcome of the

case.Agovernmental official who knows the suit against

[**8] him must be dismissed by reason of qualified

immunity because the asserted right was not clearly

established may have little incentive to contest

vigorously the constitutional issue. This is all the more

likely where the challenged conduct occurs in a

nonrecurring fact pattern, so that the claimed right is not

likely to be asserted again against the same defendant.

A court may therefore be swayed by the plaintiff's

forceful assertion of a constitutional right where a more

vigorous and thoroughly researched defensemight have

showed that the claim is unwarranted. Adjudication in

such a case is unreliable because the presentation

lacks the "concrete adverseness . . . upon which the

court so largely depends for illumination of difficult

constitutional questions." Baker v. Carr, 369 U.S. 186,

204, 7 L. Ed. 2d 663, 82 S. Ct. 691 (1962).

The odd status of declarations of constitutional rights in

dictumwill likely cause further serious problems. District

courts and courts of appeals will declare new

constitutional rights as a part of a judgment in favor of

the government defendants. The government

defendants, as the prevailing parties, will have no

opportunity to appeal [**9] for review of the newly

declared constitutional right in the higher courts. If

those government actors defer to the courts'

declarations and modify their procedures accordingly,

new constitutional rights will have effectively been

established by the dicta of lower court without the

defendants having the right to appellate review. 1 Only

by defying the views of the lower court, adhering to

practices that have been declared illegal, and thus

inviting new suits will the state officials be able to ensure

1 In Sacramento, for example, the Ninth Circuit found that police officers violate the Constitution when they cause death by

recklessly chasing a fleeing motorcycle at high speed. See Sacramento, 118 S. Ct. at 1712-13. The Supreme Court disagreed

and overturned this ruling. See id. at 1720-21. Because the Ninth Circuit believed this constitutional right was already clearly

established, it had denied qualified immunity. See id. at 1712. It is noteworthy that had the Ninth Circuit, after determining the

existence of the constitutional right, found the right was not yet clearly established, the court would have affirmed the district

court's dismissal based on qualified immunity. Having won the lawsuit, the police would have been unable to seek review by the
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appellate review of lower court declarations of the

unconstitutionality of official conduct. Thus, officialsmay

often be placed in the untenable position of complying

with the lower court's advisory dictum [*248] without

opportunity to seek appellate review, or appearing to

defy the lower court's assertion and thus exposing

themselves to a risk of punitive damages.

[**10] Needless to say, if the Supreme Court's

discussion in Sacramento is a holding that requires

deciding on the claimed constitutional right in all cases,

we are bound to follow it even if we think it unwise.

However, the Supreme Court carefully avoided saying

that the procedure should always be followed. To the

contrary, it said that harm would result from "always"

doing the contrary. The Court's assertion that

consideration of the constitutional question is "normally"

the "better approach" implies that such consideration is

not always the "better approach." 2TheCourt's cautious

language no doubt reflects its awareness of the

difficulties outlined above, and the fact that prolonged

uncertainty, which was the Court's primary motivating

concern, is not always a threat. In many instances, the

conditions that can lead to prolonged uncertainty

through repeated reliance on qualified immunity are not

present.

[**11] Furthermore, it seems to us of great significance

that the Court placed the tentatively worded suggestion

in a footnote-scarcely the placement one would expect

had the Court intended to command the lower courts to

abandon a widespread practice and a generally

recognized precept of avoiding unnecessary

constitutional adjudication. 3 In joining the Court's

opinion, Justice Breyer stated that the Court's

precedents "should not be read to deny lower courts the

flexibility, in appropriate cases, to decide § 1983 claims

on the basis of qualified immunity, and thereby avoid

wrestlingwith constitutional issues that are either difficult

or poorly presented." Id. at 1723 (Breyer, J., concurring).

The Eleventh Circuit inSantamorena v. GeorgiaMilitary

College, 147 F.3d 1337, 1343-44 (11th Cir. 1998),

interpreted the Supreme Court's words to mean that

courts may, in appropriate cases, go directly to the

qualified immunity issue. See also Stuto v. Fleishman,

164 F.3d 820, 825 (2d Cir. 1999) (describing

"preference" of Sacramento as "nonmandatory"); Con-

nell v. Signoracci, 153 F.3d 74, 80 (2d Cir. 1998)

(describing "preference"). [**12] We share this

understanding.

We recognize that since Sacramento, the Supreme

Court has twice stated that, where the defendant raises

qualified immunity as a defense, a court "must first

determine whether the plaintiff has alleged the

deprivation of an actual constitutional right at all, and if

so, proceed to determine whether that right was clearly

established at the time of the alleged violation."Wilson

v. Layne, 526 U.S. 603, 143 L. Ed. 2d 818, 119 S. Ct.

1692, 1697 (1999) (quoting Conn v. Gabbert, 526 U.S.

286, 143 L. Ed. 2d 399, 119 S. Ct. 1292, 1295 (1999))

(emphasis added). However, Wilson and Conn both

relied [**13] on Sacramento, and neither purported to

abandon the measured position adopted in that

decision. The opinions in Wilson and Conn were both

also joined by Justice Breyer, who expressly stated in

Sacramento that courts need not invariably decide the

merits before reaching qualified immunity. And, as

described below, both cases also provided sound

reasons for reaching the merits. We do not understand

Wilson and Conn, to have, intentionally but without

explanation, abandoned the carefully modulated

position taken in Sacramento and adopted [*249]

instead a rigid rule requiring federal courts to express

advisory constitutional opinions in every case governed

by qualified immunity.

Our understanding of the Supreme Court's guidance is

that lower courts must be mindful of factors and

circumstances that often justify addressing themerits of

constitutional claims, even though qualified immunity

would supply a sufficient ground for decision. On our

understanding, the principal concern that justifies

addressing the constitutional question, in a suit which in

any event must be dismissed, is the likelihood that the

question will escape federal court review over a lengthy

period.

Supreme Court of the dictum establishing the new constitutional right. The Supreme Court would have had no opportunity to

overturn the circuit court's declaration of a constitutional right.

2 While Judge Cardamone dissents from our decision to refrain from offering our view of the constitutional issue and to rely

on qualified immunity in this case, he nonetheless asserts that Sacramento "leaves lower courts free [to rely on qualified

immunity without more] where they can articulate a persuasive reason for doing so." See Dissent at 4 n.1.

3 See John M.M. Greabe, Mirabile Dictum!: The Case for "Unnecessary" Constitutional Rulings in Civil Rights Damages

Actions, 74 Notre Dame L. Rev. 403, 410 n.35 (1999) (noting that in a 1997 survey of decisions awarding immunity where no

precedent prohibited the conduct at issue, 65% of the decisions did not purport to decide the constitutional merits).
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[**14] Another factor that may favor reaching the merits

is the egregiousness of the conduct that is challenged.

When a constitutional violation is especially outrageous,

but the right is not yet clearly established, the public

interest in clarifying the law is much greater than in

cases where important interests weigh on both sides of

the balance. See Wilkinson, 1999 WL 395990, at *21

(Calabresi, J., concurring) (noting that declaration of

right in dictum "places government officials on notice

that they ignore such 'probable' rights at their peril"). A

related factor is the ease of the decision. For a judiciary

that is already heavily burdened with cases it must

decide, 4 offering an unnecessary but simple solution to

an easy problem is better justified than undertaking

unnecessarily to untangle a difficult, complex issue.

Careful and thorough briefing, more often available to

the Supreme Court than the lower courts, can similarly

reduce the peril of rendering an advisory ruling asserting

(or denying) an important constitutional right.And, other

things being equal, where defendants are entitled to

qualified immunity, it is more consistent with traditional

principles [**15] of restraint to reach themerits when the

constitutional right in question does not exist than when

it does; in the former circumstance, the finding of no

right is the holding, and the court is not declaring new

constitutional rights in dictum that cannot be appealed.
5

[**16] Various factors inConn and Layne strongly favor

the Supreme Court's decision to reach the merits in

those cases. In Conn, the Court unanimously rejected

the assertion that a lawyer's "right to practice his

profession" encompassed a right not to be searched

while his client was testifying before a grand jury. Conn,

119 S. Ct. at 1295. Because the Court rejected the

putative right, its constitutional decision was not dictum.

As there was "no support in [the] cases" for the asserted

right, id., the decision was not difficult. In Wilson, the

Court found that police officers' gratuitous invitation of

reporters and photographers to participate in the search

of a private home violated the FourthAmendment, even

though the right was not clearly established. See 119 S.

Ct. at 1699-1700. The victims of such a search have no

prior [*250] notice and thus have no reason to seek an

injunction against the invasion in advance. Furthermore,

the decision on the merits was straightforward and

unanimous.

In this case, the key motivating factor cited in

Sacramento is absent. The constitutional question

raised here is the validity of a prison regulation [**17]

affecting the conduct of disciplinary proceedings. There

is no reason to believe that the questioned regulation

will repeatedly, or over a substantial time, escape judicial

review in federal court by reason of qualified immunity.

Whenever the regulation is applied, adequate

opportunity will arise to challenge it in federal court.

Because qualified immunity is not a defense in injunctive

actions, a prisoner can seek injunctive relief while the

disciplinary hearing is pending, or indeed at any time

while serving the punishment arising out of the hearing.

Such a suit would require adjudication of the

constitutional question that we do not answer here.

Accordingly, the danger of sustained uncertainty that

concerned the Court in Sacramento is not present in

this case. 6

[**18] Furthermore, whatever result courts may reach

when they adjudicate the constitutionality of the

4 See Chief Justice William H. Rehnquist, The 1997 Year-End Report on the Federal Judiciary, The Third Branch, Jan. 1998,

at 2 (stating that the "upward spiral" of a "large and expanding workload" threatens to "outstrip [the] resources" of the federal

judiciary).

5 We earlier speculated that the Court might have intended its Sacramento exhortation to apply only to cases in which the

lower court could conclude that the constitutional rule asserted by the plaintiff does not exist. The Supreme Court had

previously asserted the usefulness of the Sacramento procedure only in cases where the Court found that the asserted right

did not exist. See Conn, 119 S. Ct. at 1295; Sacramento, 118 S. Ct. at 1714 n.5; Siegert v. Gilley, 500 U.S. 226, 233-34, 114

L. Ed. 2d 277, 111 S. Ct. 1789 (1991). More recently, however, inWilson, 119 S. Ct. at 1696-97, the Supreme Court followed

the Sacramento procedure to declare a new constitutional right while dismissing based on qualified immunity. Accordingly, we

abandon our speculation that the Supreme Court might have intended this procedure to apply only to holdings denying the

existence of the right.

Nonetheless, it still seems appropriate for courts to consider whether their evaluation of the constitutional claimwill be a holding

supporting a judgment of dismissal or an unappealable dictum irrelevant to the judgment of dismissal.

6 We cannot agree with Judge Cardamone's assertion that "the prospect of future suits for injunctive relief is no less remote

in this context than it was in Sacramento." Dissent at 10. Sacramento concerned the constitutionality of a high speed auto

chase. Those harmed in such a chase are not forewarned and have no opportunity to sue to enjoin the clause. As to the prison

regulation at issue here, every adversely affected person can sue for an injunction either to bar its application, or to prohibit
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regulation at issue, we are confident the regulation

does not represent the sort of egregious or outrageous

offense that should compel us to warn the State of New

York of its unconstitutionality in unappealable dictum.

Because the constitutional question in this case is easily

amenable to adjudication in a suit for injunctive relief by

any adversely affected prisoner, and because this does

not represent an instance of egregious, outrageous

conduct, we reaffirm our decision to rely on the lack of

clearly established law to dismiss Horne's action on

grounds of qualified immunity. 7

[**19]

Dissent by: CARDAMONE

Dissent

CARDAMONE, Circuit Judge, Dissenting:

We have before us a petition for rehearing in a suit by a

mentally retarded prisoner, Willie Horne, alleging he

was denied the constitutionally required assistance in

defending a prison disciplinary proceeding at which he

was sentenced to a term of one year of solitary

confinement, which at a later rehearing was commuted

to a term of six months. Because I find my colleagues'

reasons inadequate to justify a departure from the

general rule articulated by the SupremeCourt inCounty

of Sacramento v. Lewis, 523 U.S. 833, 841-42 n.5, 140

L. Ed. 2d 1043, 118 S. Ct. 1708 (1998) (Sacramento), I

would determine the existence of the constitutional right

alleged by Horne before asking whether the right was

clearly established at the time of defendants' [*251]

challenged conduct. I therefore respectfully dissent.

A. The Decision in Sacramento

As a preliminarymatter, it may be helpful to examine the

Sacramento decision in some detail. There, the

Supreme Court faced the question "whether a police

officer violates the Fourteenth Amendment's guarantee

of substantive due process by causing death through

deliberate [**20] or reckless indifference to life in a

high-speed automobile chase aimed at apprehending a

suspected offender." 523 U.S. at 836. The district court

had granted summary judgment to the defendant police

officer solely on the basis of qualified immunity,

reasoning that even assuming a substantive due

process violation had taken place, the law on this point

was not clearly established at the time of the events in

question. See id. at 837-38.

In footnote five of the majority opinion, authored by

Justice Souter, the Supreme Court rejected the district

court's approach, explaining:

We do not analyze this case in a similar fashion

because, as we have held, the better approach to

resolving cases in which the defense of qualified

immunity is raised is to determine first whether the

plaintiff has alleged a deprivation of a constitutional

right at all. Normally, it is only then that a court

should ask whether the right allegedly implicated

was clearly established at the time of the events in

question.

Id. at 841 n.5 (citingSiegert v. Gilley, 500 U.S. 226, 232,

114 L. Ed. 2d 277, 111 S. Ct. 1789 (1991)).

The Court [**21] also rejected the suggestion of Justice

Stevens, concurring in the judgment, "that the rule of

Siegert should not apply where, as here, the

constitutional question presented 'is both difficult and

unresolved.'" Id. (quoting 523 U.S. at 859). The Court

gave two reasons for rejecting this suggestion. First, it

reasoned that the usual rule of avoiding unnecessary

adjudication of constitutional issues was inapposite,

since even a finding of qualified immunity with respect

to an alleged constitutional violation "requires some

punishment meted out in proceedings that relied on it. There is no reasonable likelihood the constitutionality of the regulation

will escape adjudication through repeated invocation of qualified immunity.

7 Judge Cardamone finally complains that we are "unfairly" "turning a deaf ear" on Horne's plight. Dissent at 11. This

emotional plea overlooks the fact that, one way or the other, Horne will emerge the loser of his lawsuit. Our following the

Sacramento suggestion could yield one of two results. We might rule that the procedure Horne challenges does not violate his

constitutional rights. That would be of no benefit to him. Or wemight state, in non-binding dictum, that we believe the procedure

does infringe the constitution, but then go on to rule that, by reason of the defendants' qualified immunity, Horne's case must

nonetheless be dismissed. Once again, no benefit to Horne.

The Supreme Court never suggested in Sacramento that immediate broaching of the constitutional question was a matter of

fairness to the plaintiff, and we fail to see how this consideration plays any role, since the defendant's entitlement to qualified

immunity guarantees plaintiff's defeat.
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determination about the state of constitutional law at the

time the officer acted." Id.

Second, the Court emphasized that were courts to

adhere to the policy of avoidance by deciding cases on

qualified immunity grounds, "standards of official

conduct would tend to remain uncertain, to the detriment

both of officials and individuals." Id. TheCourt explained

that "escape from uncertainty would require the issue to

arise in a suit to enjoin future conduct," because the

defense of qualified immunity does not apply to suits for

injunctive relief; but the Court declined to rely on this

possibility, reasoning that this "avenue[] would not

necessarily be [**22] open, and therefore the better

approach is to determine the right before determining

whether it was previously established with clarity." 523

U.S. at 841-42 n.5. Accordingly, Sacramentowent on to

assess whether the constitutional right asserted by the

plaintiff actually existed, although it ultimately answered

that inquiry in the negative. Id. at 854-55.

In sum, I understand footnote five inSacramento to hold

as follows: A federal court faced with a suit alleging the

deprivation of a constitutional right under 42 U.S.C. §

1983 should ordinarily decidewhether the constitutional

right alleged by the plaintiff actually exists, even where

the defense of qualified immunity might provide an

alternative ground for decision. Although this principle

need not govern in each and every case, it is

undoubtedly the "normal[]" rule and the "better

approach" to constitutional adjudication in § 1983

litigation. Moreover, neither the policy of avoidance of

constitutional questions nor the remote possibility of

clarifying the law in later suits for injunctive relief justifies

a departure from this general principle. Rather, courts

remain free to [*252] depart from the [**23] general rule

only in those situations where they can articulate a

persuasive reason for doing so.

B. The Majority's Reading of Sacramento

My colleagues attempt to sidestep this directive, finding

"great significance" in the fact that the Sacramento

Court articulated its directive in a footnote, as well as in

the fact that Justice Breyer's concurring opinion would

have allowed district courts "flexibility, in appropriate

cases, to decide § 1983 claims on the basis of qualified

immunity," 523 U.S. at 858. Majority, supra, at 7. But

regardless of the fact that the Court placed its command

in a footnote, the directive constituted a necessary link

in the logic of the opinion, insofar as it provided a

rationale for departing from the district court's approach

and instead reaching the constitutional question. Even

ignoring Justice Breyer's concurring vote, five other

Justices voted to join in Justice Souter's opinion for the

Court (including footnote five), and such fact alone

requires deference to the footnote five discussion as a

strong indicator of the Supreme Court's view on this

point of law. 1

[**24] Indeed, since Sacramento was decided, the

SupremeCourt has twice reiterated in unqualified terms,

and in themain text of its majority opinion, that "[a] court

evaluating a claim of qualified immunity 'must first

determine whether the plaintiff has alleged the

deprivation of an actual constitutional right at all, and if

so, proceed to determine whether that right was clearly

established at the time of the alleged violation.'"Wilson

v. Layne, 526 U.S. 603, 143 L. Ed. 2d 818, 119 S. Ct.

1692, 1697 (1999) (majority opinion per Rehnquist,

C.J., for a unanimous Court in pertinent part) (quoting

Conn v. Gabbert, 526 U.S. 286, 143 L. Ed. 2d 399, 119

S. Ct. 1292, 1295 (1999) (majority opinion per

Rehnquist, C.J., for eight Justices)) (emphasis added).

In Wilson, the Court further emphasized that "deciding

the constitutional question before addressing the

qualified immunity question also promotes clarity in the

legal standards for official conduct, to the benefit of both

the officers and the general public." 119 S. Ct. at 1697.

Likewise, no fewer than seven panels of this Circuit

have acknowledged the general rule articulated in

1 Although a number of Justices authored separate opinions in Sacramento, a majority joined in Justice Souter's opinion for

the Court, and all but Justice Stevens would have reached the constitutional question.See 523U.S. at 855-56 (Rehnquist, C.J.,

concurring) (noting that the Court had correctly decided the question on which certiorari was granted); id. at 856-58 (Kennedy

& O'Connor, JJ., concurring) (explaining the objective character of substantive due process analysis); id. at 858-59 (Breyer, J.,

concurring) (noting that district courts retain "flexibility, in appropriate cases, to decide § 1983 claims on the basis of qualified

immunity"); id. at 859 (Stevens, J., concurring in the judgment) (concurring on qualified immunity grounds); id. at 860-65 (Scalia

& Thomas, JJ., concurring in the judgment) (departing from the subjective aspects of substantive due process analysis but

reaching the same result on the merits of the constitutional question). Although Justice Breyer's concurring opinion noted that

district courts retain discretion to decide § 1983 cases on qualified immunity grounds in appropriate situations, this is entirely

consistent with my reading of footnote five. In my view, Sacramento establishes a general rule requiring resolution of the

constitutional question in § 1983 cases, but still leaves lower courts free to depart from that rule in limited situations where they

can articulate a persuasive reason for doing so.
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footnote five of Sacramento [**25] . See Wilkinson v.

Russell, 182 F.3d 89, 1999 U.S. App. LEXIS 13331,

1999 WL 395990, at *11 & n.7, *15 (2d Cir. 1999); Clue

v. Johnson, 179 F.3d 57, 1999WL 373698, at *2 (2d Cir.

1999); Powell v. Schriver, 175 F.3d 107, 110 (2d Cir.

1999); Stuto v. Fleishman, 164 F.3d 820, 825 (2d Cir.

1999); Greenwood v. New York, 163 F.3d 119, 123-24

(2d Cir. 1998); Connell v. Signoracci, 153 F.3d 74, 80

(2d Cir. 1998); Medeiros v. O'Connell, 150 F.3d 164,

169 (2d Cir. 1998). This should come as no surprise,

since the general rule already [*253] had gained

widespread acceptance even before its adoption in

Sacramento. See generally Karen M. Blum, Section

1983: Qualified Immunity, in Litigation, at 407, 430-55

(PLI Litig. & Admin. Practice Course Handbook Series

No. 595, 1998) (collecting cases).

C. The Majority's Proposed Standard

Nonetheless, my colleagues would ignore the plain

language of Conn andWilson, clinging instead to what

they describe as "the carefullymodulated position taken

in Sacramento." Majority, supra, at 8. In this vein, [**26]

the majority declares that "the principal concern that

justifies addressing the constitutional question, in a suit

which in any event must be dismissed, is the likelihood

that the question will escape federal court review over a

lengthy period." Id. In its own right, the majority's

reasoning is internally self-contradictory in its attempt

both to downplay the import of the Sacramento rule

because of its placement in a footnote, and in the same

breath to argue that the qualifications (if any) suggested

in that same footnote should take precedence over the

mandatory, unqualified language appearing in the main

text of two later Supreme Court decisions. While we

need not resolve whether Conn andWilson overrule all

implicit exceptions to theSacramento rule -- particularly

since there may exist exceptions not implicated by the

facts of this case -- surely the mandatory language of

theConn andWilson decisions counsels in favor of a far

narrower interpretation of any such exceptions than the

majority adopts today. See Wyoming v. Houghton, 526

U.S. 295, 143 L. Ed. 2d 408, 119 S. Ct. 1297, 1301

(1999) ("If the rule of law that [our precedent] announced

were [**27] limited [as respondent asserts], one would

have expected that substantial limitation to be

expressed."). 2

[**28] In support of its broad limitations on the

Sacramento rule, the majority also expresses its

concern "against reaching out to adjudicate

constitutional matters unnecessarily," reasoning that

such adjudication would violate the policy of avoidance

of constitutional questions by requiring the declaration

of new constitutional rights in dictum. See Majority,

supra, at 4-5. Yet, as discussed above, the Supreme

Court explicitly rejected the policy of avoidance within

this context, and instead stressed the need for clarity in

the law as the overriding factor. To the extent that the

Court's approach requires lower courts to declare new

constitutional rights whose existence could otherwise

be avoided by deciding cases based on the absence of

clearly established law, neither the High Court itself nor

previous panels of this Circuit have hesitated to declare

"new" rights in this manner. See Wilson, 119 S. Ct. at

1699, 1701 (recognizing Fourth Amendment right

against "media ride along" during police execution of

arrest warrant in private home);Clue, 1999WL373698,

at *3-*4 (recognizing First Amendment right against

governmental employer retaliation [**29] for support of

minority union [*254] faction); Powell, 175 F.3d at

111-14 (recognizing prisoner's privacy interest in

medical confidentiality of transsexual status); Green-

wood, 163 F.3d at 124 (recognizing psychiatrist's liberty

interest arising from government defamation combined

2 As a careful observer of this Court's decisions will note, the majority's original opinion on the petition for rehearing, now

superseded by the present majority opinion, similarly relied on the remote possibility of future clarification of the constitutional

question as a ground for generally ignoring the SupremeCourt's directive inSacramento.SeeHorne v. Coughlin, 178 F.3d 603,

606 (2d Cir. 1999). But this holding was explicitly criticized by a subsequent panel of this Court, in light of the Supreme Court's

intervening decision inWilson:

The Horne majority specifically suggested that the lower federal courts reach the constitutional merits in qualified

immunity cases only where there is a "danger of sustained uncertainty" in the law. [Horne, 178 F.3d at 606.] It is not

clear whetherWilson, with its seemingly mandatory language, permits such a limitation. We need not resolve this

issue here, however. Even under the majority view in Horne, we consider this an appropriate case in which to

decide the constitutional issue before us.

Wilkinson, 1999 WL 395990, at *11 n.7. WhileWilkinson plainly left open the question ofWilson's import, its criticism

should give the majority an additional reason for hesitation in continuing to adhere to its earlier position.
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with deprivation of property interest in clinical privileges).
3

[**30] The majority further complains that the

declaration of new rights in dictum will "run a high risk of

error" and will preclude appellate clarification of the law,

since state actors will be unable to appeal a judgment of

dismissal declaring the new right. Majority, supra, at

5-6. But there is no indication that a plaintiff whose suit

is so dismissed will lack incentive to appeal, and even if

such appeal is limited on its face to the qualified

immunity question, the appellate court will be required

under Sacramento to review the existence of the

constitutional right before reaching that question. To the

extent that the lower court's disposition deprives the

government as a party of the independent ability to

appeal the existence of the new right, themajority's only

real alternative is not to declare the right at all, thereby

leaving standards of official conduct even more

uncertain, to the detriment of both officials and the

public. Regardless of whether this panel in its own right

would find the latter alternative preferable, the Supreme

Court has already clarified that this option is simply

unacceptable. See Wilson, 119 S. Ct. at 1697; Sacra-

mento, 523 U.S. at 841-42 n.5. [**31]

Consequently, I would defer to the Sacramento Court's

statement, reiterated by the Conn and Wilson Courts,

that the better approach in § 1983 litigation is first to

decide whether the asserted constitutional right exists

and only then to determine whether the right was clearly

established. While we need not resolve whether Conn

andWilson foreclose all exceptions to this principle, the

Supreme Court's formulation of the principle as a

general rule couched in mandatory language requires,

at the very least, that a court articulate some persuasive

reason to justify its departure from this approach in a

given case.

Persuasiveness (like beauty) may at times lie in the eye

of the beholder, but it does not take the genius of a

logician like Bertrand Russell to perceive the

weaknesses of the majority's reliance on reasons that

Sacramento itself rejected (e.g., the policy of avoidance,

the remote possibility of suits for injunctive relief), as

well as on even less compelling reasons appearing

nowhere in the relevant precedents (e.g., the

egregiousness of the challenged conduct, the crowded

dockets of the federal judiciary). More importantly, the

majority's [**32] approach betrays the fundamental

"duty of the judicial department, to say what the law is."

Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177, 2 L.

Ed. 60 (1803) (Marshall, C.J.). If themajority's approach

becomes the law of this Circuit, constitutional standards

of official conduct will be frozen in uncertainty, a result at

odds with government under the rule of law.

D. Application to the Present Appeal

Finally, turning to the case at hand, no persuasive

reason has been advanced to [*255] depart from the

general rule articulated in Sacramento. For their part,

my colleagues cite the decision of the Eleventh Circuit

in Santamorena v. Georgia Military College, 147 F.3d

1337, 1343-44 (11th Cir. 1998), which departed from

the Sacramento rule and dismissed a § 1983 action on

qualified immunity grounds. See Majority, supra, at 7.

But Santamorena explicitly rested its departure on the

fact that the case presented "a perplexing question" of

substantive due process not easily amenable to

adjudication. 147 F.3d at 1343; see id. at 1341 (question

presented was "whether a voluntary, instead of an

involuntary, custodial [**33] arrangement between the

State and a citizen could give rise to a special

relationship, and thus a constitutional duty"). Here, by

contrast, Horne presents a more straightforward

question, namely, the form of assistance that procedural

due process guarantees a mentally retarded person in

defending a prison disciplinary proceeding. Unlike the

question of substantive due process in Santamorena,

for which "the cited precedents gave much too little

guidance," id. at 1342, the procedural question plaintiff

asks us to decide implicates a well developed body of

case law, see Horne v. Coughlin, 155 F.3d 26, 33-34 (2d

Cir. 1998) (Cardamone, J., dissenting).

3 Themajority's original opinion on petition for rehearing, now superseded by the present opinion, strongly suggested that the

Sacramento rule was limited to those situations "where it is clear the new constitutional right claimed by the plaintiff does not

exist." Horne, 178 F.3d at 605. The majority wisely abandons that position in its present opinion, in light of the Supreme Court's

holding in Wilson. See Majority, supra, at 9 n.5. Nonetheless, the majority now asserts, without citation, that "it is more

consistent with traditional principles of restraint to reach the merits when the constitutional right in question does not exist than

when it does; in the former instance, the finding of no right is the holding, and the court is not declaring new constitutional rights

in dictum." Id. at 9. But, I would repeat, "the danger of judicial error that motivates the policy of avoidance persists in equal

magnitude where the right is found not to exist, unless perhaps one assumes that judges are less likely to err in denying (as

opposed to recognizing) the existence of new constitutional rights." Horne, 178 F.3d at 610 (Cardamone, J., dissenting).
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The majority also attempts to justify its departure from

the Sacramento rule by noting the possibility that future

suits challenging the relevant prison regulations may

seek injunctive relief while the disciplinary hearing is

pending or during the consequent punishment, thereby

eliminating the qualified immunity hurdle and forcing

the courts to address the merits of the constitutional

question.SeeMajority, supra, at 10-11. But the prospect

of future suits for injunctive relief is no less [**34] remote

in this context than it was in Sacramento, where the

Court expressly declined to rely on such a possibility,

523 U.S. at 841-42 n.5. In the present context, requiring

such a suit as a precondition to reaching the precise

constitutional question raised by Horne would impose

the burden on amentally retarded prisoner, who already

believes he is being denied constitutionally required

assistance, to bring a § 1983 action within a limited

period of time specifically requesting injunctive relief.

Moreover, on the facts of this case, Horne was kept in

solitary confinement pending rehearing, leaving only 13

days of confinement subsequent to rehearing during

which he could have brought the suit for injunctive relief

suggested by themajority. Here, themajority's approach

threatens to undermine the integrity of the state

administrative process by encouraging prisoners to

bring federal suit while state disciplinary proceedings

are still pending. More fundamentally, to turn a deaf ear

at this point because Horne did not bring a suit for

injunctive relief is simply unfair to Horne, a person who

we do not think imbibed Wright and Miller's Federal

Practice and Procedure [**35] with his mother's milk,

but who nonetheless has just as much interest in the

articulation of his constitutional rights as any plaintiff

seeking declaratory relief from the federal courts.

My colleagues downplay any concern for Horne's stake

in this petition asmerely an "emotional plea," explaining

their view that the state conduct he challenges is not

sufficiently egregious to warrant reaching the merits of

his petition. Majority, supra, at 9, 11 n.7. Not only is this

"egregiousness" factor literally drawn out of thin air, as it

appears nowhere in the relevant Supreme Court

precedents, but it also defies reason to suggest that the

conduct challenged by a suit under 42 U.S.C. § 1983 is

not sufficiently "egregious" where the challenged denial

of assistance may well have resulted in the wrongful

solitary confinement of a mentally retarded prisoner for

six months. "Case law . . . clarifies that we as members

of a civilized nation afford simple-minded people,

whether prisoners or not, legal assistance when their

liberty is threatened by a process they do [*256] not

comprehend." Horne, 155 F.3d at 34 (Cardamone, J.,

dissenting) (citing, inter alia, [**36] Vitek v. Jones, 445

U.S. 480, 496-97, 63 L. Ed. 2d 552, 100 S. Ct. 1254

(1980)). Therefore, to recognize Horne's stake in the

articulation of his constitutional rights is not to issue a

mere "emotional plea" on his behalf but rather is to

acknowledge the pressing concerns of fundamental

fairness that permeate Horne's appeal.

Themajority's approach also does a disservice to future

plaintiffs and to the public insofar as it undermines the

duty of the courts "to explicate and give force to the

values embodied in . . . the Constitution," OwenM. Fiss,

Against Settlement, 93 Yale L.J. 1073, 1085 (1984),

thereby "encouraging repeated unlawful conduct without

accountability" on the part of state actors, John M.M.

Greabe,Mirabile Dictum!: The Case for "Unnecessary"

Constitutional Rulings in Civil Rights Damages Actions,

74Notre Dame L. Rev. 403, 407 (1999). Even assuming

that injunctive relief might be available after termination

of punishment in certain circumstances, this "avenue[]

would not necessarily be open, and therefore the better

approach is to determine the right before determining

whether it was previously establishedwith [**37] clarity."

Sacramento, 523 U.S. at 841-42 n.5.

E. Conclusion

Accordingly, I would determine the existence of the

constitutional right alleged by Horne before asking

whether that right was clearly established. Further, for

the reasons stated in my original dissent, I would find

that defendants are not entitled to qualified immunity

and would therefore reach the merits of Horne's § 1983

due process claim.
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No. 06-56872, No. 07-15403, No. 07-15404

Reporter
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LILIAN S. ILETO, an individual andmother to Joseph S.

Ileto, deceased; JOSHUASTEPAKOFF, a minor, by his

parents Loren Lieb andAlanB. Stepakoff; MINDYGALE

FINKELSTEIN, a minor, by her parents David and

Donna Finkelstein; BENJAMINKADISH, aminor, by his

parents Eleanor and Charles Kadish; and NATHAN

LAWRENCE POWERS, a minor, by his parents Gail

and John Michael Powers, for himself and on behalf of

a class of persons similarly situated,

Plaintiffs-Appellants, v. GLOCK, INC., a Georgia

corporation; RSR MANAGEMENT CORPORATION;

and RSR WHOLESALE GUNS SEATTLE INC.,

Defendants-Appellees, MAADI, an Egyptian business

entity; QUALITY PARTS CO., formerly doing business

as Bushmaster Firearms, a Maine corporation; IMBEL,

a Brazilian business entity; THE LOANDER

PAWNSHOP TOO, a Washington corporation; DAVID

MCGEE, an individual; INTRAC ARMS

INTERNATIONAL, INC., a Tennessee Corporation,

formerly doing business as Intrac corporation also

known as Doe 1, and CHINA NORTH INDUSTRIES

CORP., akaNorinco, Defendants, andUNITEDSTATES

OF AMERICA, Defendant-Intervenor-Appellee. LILIAN

S. ILETO, an individual and mother to Joseph S. Ileto,

deceased; JOSHUA STEPAKOFF, a minor, by his

parents Loren Lieb andAlanB. Stepakoff; MINDYGALE

FINKELSTEIN, a minor, by her parents David and

Donna Finkelstein; BENJAMINKADISH, aminor, by his

parents Eleanor and Charles Kadish; and NATHAN

LAWRENCE POWERS, a minor, by his parents Gail

and John Michael Powers, for himself and on behalf of

a class of persons similarly situated,

Plaintiffs-Appellants, v. CHINA NORTH INDUSTRIES

CORP., akaNorinco, Defendant-Appellee, andUNITED

STATES OF AMERICA,

Defendant-Intervenor-Appellee, and RSR

MANAGEMENT CORPORATION; RSR GROUP

NEVADA, INC., formerly doing business as RSR

Wholesale Guns Seattle Inc.; MAADI, an Egyptian

business entity; QUALITY PARTS CO., formerly doing

business asBushmaster Firearms, aMaine corporation;

IMBEL, a Brazilian business entity; THE LOANDER

PAWNSHOP TOO, a Washington corporation; DAVID

MCGEE, an individual; INTRAC ARMS

INTERNATIONAL, INC., a Tennessee Corporation,

formerly doing business as Intrac Corporation also

known as Doe 1; GLOCK, INC., a Georgia corporation,

Defendants. LILIAN S. ILETO, an individual andmother

to Joseph S. Ileto, deceased; JOSHUASTEPAKOFF, a

minor, by his parents Loren Lieb andAlan B. Stepakoff;

MINDY GALE FINKELSTEIN, a minor, by her parents

David and Donna Finkelstein; BENJAMIN KADISH, a

minor, by his parents Eleanor and Charles Kadish; and

NATHAN LAWRENCE POWERS, a minor, by his

parents Gail and John Michael Powers, for himself and

on behalf of a class of persons similarly situated,

Plaintiffs-Appellees, v. CHINA NORTH INDUSTRIES

CORP., aka Norinco, Defendant-Appellant, and RSR

MANAGEMENT CORPORATION; RSR GROUP

NEVADA, INC., formerly doing business as RSR

Wholesale Guns Seattle Inc.; MAADI, an Egyptian

business entity; QUALITY PARTS CO., formerly doing

business asBushmaster Firearms, aMaine corporation;

IMBEL, a Brazilian business entity; THE LOANDER

PAWNSHOP TOO, a Washington corporation; DAVID

MCGEE, an individual; INTRAC ARMS

INTERNATIONAL, INC., a Tennessee Corporation,

formerly doing business as Intrac Corporation also

known as Doe 1; GLOCK, INC., a Georgia corporation,

Defendants.

Subsequent History: US Supreme Court certiorari

denied by Ileto v. Glock, 2010 U.S. LEXIS 4308 (U.S.,

May 24, 2010)

Prior History: [**1] Appeal from the United States

District Court for the Central District of California. D.C.

No. CV-01-09762-ABC. D.C. No. CV-01-09762-ABC.

D.C. No. CV-01-09762-ABC. Audrey B. Collins, District

Judge, Presiding.

Ileto v. Glock, Inc., 421 F. Supp. 2d 1274, 2006 U.S.

Dist. LEXIS 12153 (C.D. Cal., 2006)
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Disposition:No. 06-56872:AFFIRMED.Nos. 07-15403

& 07-15404: AFFIRMED and REMANDED for further

proceedings.

Case Summary

Procedural Posture

Plaintiff criminal shooting victims filed an action against

defendant manufacturers, marketers, importers,

distributors, and sellers of the firearms used in the

shooting. TheUnited StatesDistrict Court for theCentral

District of California held that the Protection of Lawful

Commerce in Arms Act (PLCAA), 15 U.S.C.S. §§

7901-7903, preempted the claims against the remaining

defendants except for one. The victims and that one

defendant appealed.

Overview

Defendants that were dismissed under the PLCAAwere

a federally licensed manufacturer and a federally

licensed distributor of the firearms. Congress clearly

intended to preempt common-law claims by the PLCAA,

such as general tort theories of liability. An examination

of the text and purpose of the PLCAA showed that

Congress intended to preempt general tort theories of

liability even in jurisdictions, like California, that had

codified such causes of action. The court held that the

district court correctly held that the California tort claims

against the federally licensed manufacturer and a

federally licensed distributor of the firearms were

preempted by the PLCAA. The court held that the

PLCAA was constitutional on its face and as applied.

The PLCAAdid not violate the constitutional separation

of powers. There was nothing irrational or arbitrary

about Congress' choice. Congress carefully constrained

the PLCAA's reach to the confines of the Commerce

Clause. Congress' determination provided all the

process that was due. The one defendant which was

not dismissed conceded that it was not federally

licensed; therefore the PLCAA did not preempt the

claims against it.

Outcome

The judgment was affirmed and the casewas remanded

for further proceedings.

Counsel: Peter Nordberg, Berger & Montague, P.C.,

Philadelphia, Pennsylvania; and Sayre Weaver, The

Educational Fund to Stop Gun Violence, La Habra,

California, for the plaintiffs-appellants.

Charles H. Dick, Jr., and Shannon D. Sweeney, Baker &

McKenzie LLP, for defendant-appellant/appellee China

North.

Christopher Renzulli, Renzulli Law Firm, LLP, White

Plains, New York, for defendants-appellees Glock &

RSR.

H. Thomas Byron, III, Appellate Staff Civil Division,

Department of Justice, Washington, D.C., for the

defendant-intervenor-appellee.

Beth S. Brinkman, Morrison & Foerster LLP,

Washington, D.C., for amicus curiae.

Judges: Before: Stephen Reinhardt, Susan P. Graber,

and Marsha S. Berzon, Circuit Judges. Opinion by

Judge Graber; Partial Concurrence and Partial Dissent

by Judge Berzon.

Opinion by: Susan P. Graber

Opinion

[*1129] GRABER, Circuit Judge:

By enacting the Protection of Lawful Commerce inArms

Act ("PLCAA" or "Act"), 15 U.S.C. §§ 7901-7903,

[**2] Pub. L. No. 109-92, 119 Stat. 2095 (2005),

Congress has protected federally licensed

manufacturers and sellers of firearms from most civil

liability for injuries independently and intentionally

inflicted by criminals who use their non-defective

products. Under the terms of the PLCAA, the [*1130]

claims brought here, by the victims of a criminal who

shot them, against a federally licensed manufacturer

and a federally licensed seller of firearms must be

dismissed. But the claims brought against an unlicensed

foreign manufacturer of firearms may proceed. We

therefore affirm.

FACTUALAND PROCEDURAL HISTORY

On August 10, 1999, Bufford Furrow shot and injured

three young children, one teenager, and one adult at a

Jewish Community Center summer camp in Granada

Hills, California. Later that day, he shot and killed Joseph

Ileto, a postal worker. Furrow was carrying at least

seven firearms, which he possessed illegally.
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In 2001, the shooting victims and Ileto's surviving wife

filed this action against the manufacturers, marketers,

importers, distributers, and sellers of the firearms. They

alleged that Defendants intentionally produce, market,

distribute, and sell more firearms than the legitimate

market [**3] demands in order to take advantage of

re-sales to distributors that they know or should know

will, in turn, sell to illegal buyers. They also alleged that

Defendants' deliberate and reckless marketing and

distribution strategies create an undue risk that their

firearms would be obtained by illegal purchasers for

criminal purposes. 1 They did not, however, allege that

Defendants violated any statute prohibiting

manufacturers or sellers from aiding, abetting, or

conspiring with another person to sell or otherwise

dispose of firearms to illegal buyers. Instead, Plaintiffs

brought their claims against Defendants solely under

California common law tort statutes for foreseeably and

proximately causing injury, emotional distress, and

death through knowing, intentional, reckless, and

negligent conduct.

In 2002, the district court dismissed the case for failure

to state a claim under California law. Ileto v. Glock, Inc.,

194 F. Supp. 2d 1040 (C.D. Cal. 2002). [**4] We

affirmed in part and reversed in part. Ileto v. Glock, Inc.,

349 F.3d 1191 (9th Cir. 2003) ("Ileto I"). We held that

Plaintiffs stated cognizable negligence and public

nuisance claims under California law with respect to the

firearms actually used in the shootings. Id. at 1203-15.

We therefore reversed the dismissal of the action

against Defendants RSR Management Corp. and RSR

WholesaleGuns Seattle Inc. (collectively "RSR"), Glock

Inc., and China North Industries Corp. ("China North"),

because Plaintiffs alleged that Furrow may have used

the firearms manufactured and distributed by those

Defendants. Id. at 1215-16. We affirmed the dismissal

of the action against all other Defendants, however,

because the allegations did not support a conclusion

that Furrow fired the firearms associated with those

Defendants. Id. at 1216.

That holding resulted in disagreement within our court.

The majority of our colleagues declined, however, to

take the case en banc. Ileto v. Glock Inc., 370 F.3d 860

(9th Cir. 2004) (order denying rehearing). As noted in

our opinion our holding was not an outlier: Other

jurisdictions had upheld similar claims against

manufacturers and distributors of firearms under

[**5] other state laws. Ileto I, 349 F.3d at 1200 n.10,

1206-07, 1214 & n.30 (citing Hamilton v. Beretta U.S.A.

Corp., 96 N.Y.2d 222, 750 N.E.2d 1055, 1061, 727

N.Y.S.2d 7 (N.Y. 2001); City of Cincinnati v. Beretta

U.S.A. Corp., 95 Ohio St. 3d 416, 2002 Ohio 2480, 768

N.E.2d 1136, 1142 (Ohio 2002); City of Chicago v.

Beretta U.S.A. Corp., 337 Ill. App. 3d 1, 785 N.E.2d 16,

24, 271 Ill. Dec. 365 (Ill. Ct. App. 2002), rev'd, 213 Ill. 2d

351, 821 N.E.2d 1099, 290 Ill. Dec. 525 (Ill. 2004)).

[*1131] The dispute soon reached the floor of the

UnitedStatesCongress and, in 2005, Congress enacted

the PLCAA. The PLCAA generally preempts claims

against manufacturers and sellers of firearms and

ammunition resulting from the criminal use of those

products. The PLCAA affects future and pending

lawsuits, and courts are required to "immediately

dismiss[ ]" any pending lawsuits preempted by the

PLCAA. 15 U.S.C. § 7902(b).

After enactment of the PLCAA, the district court halted

discovery and sought briefing on the effect of theAct on

this case. Plaintiffs argued that the PLCAAdid not apply

here and, in the alternative, that the PLCAA is

unconstitutional. The district court permitted the United

States to intervene, pursuant to 28 U.S.C. § 2403(a), to

defend the constitutionality of the Act.

In a published opinion, the district court dismissed

Plaintiffs' [**6] claims against Defendants Glock and

RSR. Ileto v. Glock, Inc., 421 F. Supp. 2d 1274 (C.D.

Cal. 2006). The court held that the PLCAA preempted

Plaintiffs' claims against those Defendants, id. at

1284-98, and upheld the constitutionality of the Act, id.

at 1298-1304. The court eventually entered a final

judgment pursuant to Federal Rule of Civil Procedure

54(b) as to Defendants Glock and RSR. Plaintiffs timely

appealed.

In an unpublished order, the district court denied

Defendant ChinaNorth'smotion for summary judgment.

The court held that the PLCAAdid not preempt Plaintiffs'

claims against China North because, by contrast to

Glock and RSR, China North is not a federal firearms

licensee, as required by the PLCAA. The district court

then certified an interlocutory appeal of that order.

We consolidated the appeals. In addition to the parties,

the United States appears before us as an intervenor in

1 Although Plaintiffs alleged knowing conduct by Defendants, the underlying factual basis for the claims is, of course,

Furrow's criminal acts. Had the tragic shootings not occurred, there would be neither damages, nor cognizable claims, nor

standing by Plaintiffs to bring these claims.
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support of the constitutionality of the PLCAA, and we

accepted an amicus curiae brief from the Legal

Community Against Violence in support of Plaintiffs.

STANDARD OF REVIEW

All the questions presented here are questions of law

that we review de novo. See United States v. Lujan, 504

F.3d 1003, 1006 (9th Cir. 2007) [**7] ("[T]he

constitutionality of a federal statute [is] a question of law

that we review de novo."); J.&G. Sales Ltd. v. Truscott,

473 F.3d 1043, 1047 (9th Cir.) ("We apply a de novo

standard of review to . . . questions of statutory

interpretation."), cert. denied, 128 S. Ct. 208, 169 L. Ed.

2d 146 (2007); Fajardo v. County of Los Angeles, 179

F.3d 698, 699 (9th Cir. 1999) ("This court reviews de

novo Rule 12(c) judgments on the pleadings.").

DISCUSSION

A. Preemption of ClaimsAgainst Defendants Glock and

RSR

The PLCAA requires that federal courts "immediately

dismiss[ ]" a "qualified civil liability action." 15 U.S.C. §

7902(b).

The term "qualified civil liability action"means a civil

action or proceeding or an administrative

proceeding brought by any person against a

manufacturer or seller of a qualified product, or a

trade association, for damages, punitive damages,

injunctive or declaratory relief, abatement,

restitution, fines, or penalties, or other relief,

resulting from the criminal or unlawful misuse of a

qualified product by the person or a third party, but

shall not include [specified enumerated exceptions.]

Id. § 7903(5)(A). We agree with the parties that this

case meets all the elements of that [**8] general

definition as applied to Defendants Glock and RSR.

This case is a "civil action" brought by a "person" for

damages [*1132] and other relief to redress harm

"resulting from the criminal . . . misuse of a qualified

product by . . . a third party." Id. Additionally, Glock and

RSR are "manufacturer[s] or seller[s] of a qualified

product," id., because they are, respectively, a federally

licensed manufacturer and a federally licensed

distributor of the firearms allegedly used in the

shootings, see id. § 7903(2) (defining "manufacturer");

id. § 7903(6) (defining "seller").

The PLCAA therefore requires dismissal if none of the

specified exceptions applies. Plaintiffs argue that the

third exception, § 7903(5)(A)(iii), applies. Under that

exception, the PLCAA does not preempt

an action in which a manufacturer or seller of a

qualified product knowingly violated a State or

Federal statute applicable to the sale or marketing

of the product, and the violation was a proximate

cause of the harm for which relief is sought,

including--

(I) any case in which the manufacturer or seller

knowingly made any false entry in, or failed tomake

appropriate entry in, any record required to be kept

under Federal [**9] or State law with respect to the

qualified product, or aided, abetted, or conspired

with any person in making any false or fictitious oral

or written statement with respect to any factmaterial

to the lawfulness of the sale or other disposition of a

qualified product; or

(II) any case in which the manufacturer or seller

aided, abetted, or conspired with any other person

to sell or otherwise dispose of a qualified product,

knowing, or having reasonable cause to believe,

that the actual buyer of the qualified product was

prohibited from possessing or receiving a firearm or

ammunition under subsection (g) or (n) of section

922 of Title 18[.]

Id. § 7903(5)(A)(iii) (emphasis added).

This exception has come to be known as the "predicate

exception," because a plaintiff not only must present a

cognizable claim, he or she also must allege a knowing

violation of a "predicate statute." City of New York v.

Beretta U.S.A. Corp., 524 F.3d 384, 390 (2d Cir. 2008),

cert. denied, 129 S. Ct. 1579, 173 L. Ed. 2d 675 (2009);

District of Columbia v. Beretta U.S.A. Corp., 940 A.2d

163, 168 (D.C. 2008), cert. denied, 129 S. Ct. 1579, 173

L. Ed. 2d 675 (2009); Smith & Wesson Corp. v. City of

Gary, 875N.E.2d 422, 429-30 (Ind. Ct.App. 2007). That

[**10] is, a plaintiff must allege a knowing violation of "a

State or Federal statute applicable to the sale or

marketing of the product." 15 U.S.C. § 7903(5)(A)(iii). In

City of New York, for instance, the plaintiffs brought a

common-law public nuisance claim (the cause of action)

and also alleged that the defendants knowingly violated

a state criminal statute (the predicate statute). 524 F.3d

at 390.

Here, we previously ruled that Plaintiffs' negligence and

public nuisance allegations state cognizable claims

Page 4 of 28
565 F.3d 1126, *1131; 2009 U.S. App. LEXIS 10945, **6

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4PT9-1FD0-TXFX-D2PY-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4PT9-1FD0-TXFX-D2PY-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4MV2-V2H0-0038-X34C-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4MV2-V2H0-0038-X34C-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WMC-2720-0038-X4S6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WMC-2720-0038-X4S6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GS91-NRF4-40PD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GS91-NRF4-40PD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GWK1-NRF4-428F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GWK1-NRF4-428F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GWK1-NRF4-428F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GWK1-NRF4-428F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GWK1-NRF4-428F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SDC-FBT0-TXFX-42CF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SDC-FBT0-TXFX-42CF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RJM-0W70-TX4N-G1GD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4RJM-0W70-TX4N-G1GD-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4R11-D5F0-TXFS-R3BX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4R11-D5F0-TXFS-R3BX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GWK1-NRF4-428F-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SDC-FBT0-TXFX-42CF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SDC-FBT0-TXFX-42CF-00000-00&context=1000516


under California law. 2 Ileto I, 349 F.3d at 1209, 1215. To

meet the requirements of the predicate exception,

Plaintiffs do not point to an allegation of a knowing

violation of any separate statute. Instead, Plaintiffs point

out that, unlike many jurisdictions, California's general

tort law is codified in its civil [*1133] code. See Cal. Civ.

Code § 1714(a) (negligence); id. § 3479 (nuisance); id.

§ 3480 (public nuisance). Plaintiffs argue that their

allegations of knowing violations of those statutes satisfy

the requirements of the predicate exception. In short,

Plaintiffs argue thatCalifornia Civil Code sections 1714,

3479, and 3480 ("California tort laws"), provide both the

cause of action [**11] and the requisite predicate statute

under the PLCAA. Defendants counter that only a

separate statute, regulating firearms exclusively (or at

least explicitly), can be a predicate statute.

The parties' disagreement, then, is whether the

California tort laws are predicate statutes under the

PLCAA. More specifically, the parties dispute whether

the California tort statutes are "applicable to the sale or

marketing of [firearms 3]." 15 U.S.C. § 7903(5)(A)(iii).

When interpreting a statute, we look first to its text. See

Robinson v. Shell Oil Co., 519 U.S. 337, 340, 117 S. Ct.

843, 136 L. Ed. 2d 808 (1997) ("Our first step in

interpreting a statute is to determine whether the

language at issue has [**12] a plain and unambiguous

meaning with regard to the particular dispute in the

case."); FMC Corp. v. Holliday, 498 U.S. 52, 57, 111 S.

Ct. 403, 112 L. Ed. 2d 356 (1990) ("We begin with the

language employed by Congress and the assumption

that the ordinary meaning of that language accurately

expresses the legislative purpose." (internal quotation

marks omitted)). "If the statute's terms are ambiguous,

we may use canons of construction, legislative history,

and the statute's overall purpose to illuminate

Congress's intent." Jonah R. v. Carmona, 446 F.3d

1000, 1005 (9th Cir. 2006).

1. Text of the Predicate Exception

"The plainness or ambiguity of statutory [text] is

determined by reference to the [text] itself, the specific

context in which that [text] is used, and the broader

context of the statute as a whole." Robinson, 519 U.S.

at 341. Here, the statutory text states that a predicate

statute is "a State or Federal statute applicable to the

sale or marketing of [firearms]." 15 U.S.C. §

7903(5)(A)(iii). There is no dispute that the California

tort laws, which [**13] are codified in the California Civil

Code, are state statutes. The issue is whether those

statutes are "applicable" to the sale or marketing of

firearms within the meaning of the PLCAA.

As discussed below, Plaintiffs and Defendants present

competing definitions of the term "applicable." Likemost

terms, "applicable" does not have only one meaning

when viewed in isolation. Not surprisingly then, courts

have struggled to determine themeaning of "applicable"

as used in a variety of statutes. See, e.g., Medtronic,

Inc. v. Lohr, 518U.S. 470, 116 S. Ct. 2240, 135 L. Ed. 2d

700 (1996) (statute governing medical devices); Mc-

Gee v. Peake, 511 F.3d 1352 (Fed. Cir. 2008) (statute

governing the United States Court of Appeals for

Veterans Claims); Peter Pan Bus Lines, Inc. v. Fed.

Motor Carrier Safety Admin., 471 F.3d 1350, 374 U.S.

App. D.C. 102 (D.C. Cir. 2006) (statute governing the

Federal Motor Carrier Safety Administration).

One everyday meaning, and a dictionary definition, of

the term "applicable" is "capable of being applied."

Black's Law Dictionary 98 (6th ed. 1990). Plaintiffs urge

us to conclude that this expansive definition is the only

possible meaning of the term "applicable" in the

PLCAA's predicate exception. Under that definition,

Plaintiffs [**14] would prevail: Because we held in Ileto

I that Plaintiffs' claims concerning the sale andmarketing

of firearms are cognizable, the California tort laws are

[*1134] "[capable of being applied to] the sale or

marketing of [firearms]."

By contrast, Defendants argue that Congress intended

a very narrow use of the term "applicable," which can

mean "relevant" or "applicable specifically." Defendants

argue that, under that narrow meaning of the term, the

requirements of the predicate exception would be met

only if a plaintiff alleged a knowing violation of a statute

that pertained exclusively to the sale or marketing of

2 We decline to revisit that holding. See Merritt v. Mackey, 932 F.2d 1317, 1320 (9th Cir. 1991) ("Under the 'law of the case'

doctrine, one panel of an appellate court will not as a general rule reconsider questions which another panel has decided on

a prior appeal in the same case." (brackets and some internal quotationmarks omitted)). Contrary to Defendants' assertion, the

intervening case People v. Arcadia Mach. & Tool, Inc. (In re Firearm Cases), 126 Cal. App. 4th 959, 24 Cal. Rptr. 3d 659 (Ct.

App. 2005), does not conflict with our previous holding.

3 The statute covers both firearms and ammunition. Except as otherwise specified, we will refer to "firearms" as a convenient

shorthand for "firearms and ammunition."
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firearms. The dictionary captures this narrower

definition, see Black's Law Dictionary at 98 (defining

"applicable" as "relevant"), and so does everyday usage.
4

We are convinced at the outset, then, that the term

"applicable" has a spectrum of meanings, including the

two poles identified by the parties. To determine

Congress' intended meaning in the PLCAA, we must

examine "the specific context in which [the term

'applicable'] is used[ ] and the broader context of the

statute as a whole." Robinson, 519 U.S. at 341.

Congress listed examples of predicate statutes in the

PLCAA:

(I) any case in which the manufacturer or seller

knowingly made any false entry in, or failed tomake

appropriate entry in, any record required to be kept

under Federal or State law with respect to the

qualified product, or aided, abetted, or conspired

with any person in making any false or fictitious oral

or written statement with respect to any factmaterial

to the lawfulness of the sale or other disposition of a

qualified product; or

(II) any case in which the manufacturer or seller

aided, abetted, or conspired with any other person

to sell or otherwise dispose of a qualified product,

knowing, or having reasonable cause to believe,

that the actual buyer of the [**16] qualified product

was prohibited from possessing or receiving a

firearm or ammunition under subsection (g) or (n) of

section 922 of Title 18[.]

15 U.S.C. § 7903(5)(A)(iii). We conclude from those

illustrations that Plaintiffs' asserted meaning of

"applicable" appears too broad, but that Defendants'

proposed restrictive meaning appears too narrow. See

Jarecki v. G.D. Searle & Co., 367 U.S. 303, 307, 81 S.

Ct. 1579, 6 L. Ed. 2d 859, 1961-2 C.B. 254 (1961)

(noting that "a word is known by the company it keeps");

Cal. State Legislative Bd. v. Dep't of Transp., 400 F.3d

760, 763 (9th Cir. 2005) ("[T]he general term should be

defined in light of the specific examples provided.").

The illustrative predicate statutes pertain specifically to

sales andmanufacturing activities, andmost also target

the firearms industry specifically. Those examples

suggest that Plaintiffs' proposed all-encompassing

meaning of the term "applicable" is incorrect, because

each of the examples has--at the very least--a direct

connection with sales or manufacturing. Indeed, if any

statute that "could be applied" to the sales and

manufacturing of firearms qualified as a predicate

statute, there would be no need to list examples at all.

Similarly, the examples suggest [**17] that Defendants'

asserted narrowmeaning is incorrect, because some of

the examples do not pertain exclusively to the firearms

industry.

[*1135] In conclusion, we hold that, viewed in isolation,

the term "applicable" has a range of meanings. The

context in which the term appears in the PLCAA

suggests that neither Plaintiffs' nor Defendants' asserted

meaning is wholly correct. In any event, we conclude,

as did the Second Circuit, City of New York, 524 F.3d at

401, that the text of the statute alone is inconclusive as

to Congress' intent. 5 We thus are left to examine the

additional indicators of congressional intent. Jonah R.,

446 F.3d at 1005.

2. The Purpose of the PLCAA

Congress enacted the PLCAA in response to "[l]awsuits

. . . commenced against manufacturers, distributors,

dealers, and importers of firearms that operate as

designed and intended, which seek money damages

and other relief for the harm caused by the misuse of

firearms by third parties, including criminals." 15 U.S.C.

4 For instance, if someone says, "the following rules are applicable to the game of basketball," one would expect to hear a list

of rules concerning traveling, foul shots, and the like. One would not expect to hear that force equals mass times acceleration

or that an object falls at an increasing rate of 9.8 meters per second per second. The rules of physics undeniably apply to the

game of basketball in the broad sense of [**15] the term "applicable," but a speaker who listed those rules would almost

certainly be doing so for comic effect.

5 We acknowledge that the Indiana Court of Appeals reached the opposite conclusion. City of Gary, 875 N.E.2d at 434. We

find that case to have limited persuasive value, though, in part because the court's decision rested, in the alternative, on the fact

that the plaintiffs there had alleged violations of the state's statutory firearm regulations. Id. at 432-33 & n.7. No such allegations

are made here. Indeed, theCity of Gary court distinguished the facts of this case on that basis. See id. at 433 n.7 ("Here, unlike

in Ileto, the City alleged activity on [**18] the part of the Manufacturers that facilitates unlawful sales and violates regulatory

statutes.").
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§ 7901(a)(3). Congress found that manufacturers and

sellers of firearms "are not, and should not, be liable for

the harm caused by those who criminally or unlawfully

misuse firearm products or ammunition products that

function as designed and intended." Id. § 7901(a)(5).

Congress found egregious "[t]he possibility of imposing

liability on an entire industry for harm that is solely

caused by others." Id. § 7901(a)(6). Congress reasoned

that "[t]he liability actions . . . are based on theories

without foundation in hundreds of years of the common

law and jurisprudence of the United States and do not

represent a bona fide expansion of the common law."

Id. § 7901(a)(7).

The PLCAA's stated primary purpose is:

To prohibit causes of action against manufacturers,

[**19] distributors, dealers, and importers of firearms

or ammunition products, and their trade

associations, for the harm solely caused by the

criminal or unlawful misuse of firearm products or

ammunition products by others when the product

functioned as designed and intended.

Id. § 7901(b)(1).

In view of those congressional findings and that

statement of purpose, Congress clearly intended to

preempt common-law claims, such as general tort

theories of liability. 6 Plaintiffs' claims--"classic

negligence and nuisance," Ileto I, 349 F.3d at 1202--are

general tort theories of liability that traditionally have

been embodied in the common law. With this

background in [*1136] mind, which strongly suggests

that Congress intended to preempt Plaintiffs' claims, we

turn to the predicate exception at issue here.

The predicate exception covers causes of action that

allege knowing violations of a state or federal statute

applicable to the sale or marketing of firearms. Plaintiffs

argue that this exception covers all state statutes that

could be applied to the sale or marketing of firearms.

Because California long ago codified its common law

into the California Civil Code, Plaintiffs argue that its

general tort claims fall within this exception.Wedisagree

for three reasons.

First, although the California legislature codified its

common law,

it was not the intention of the Legislature in enacting

section 1714 of the Civil Code, as well as other

sections of that code declarative of the common

[**21] law, to insulate thematters therein expressed

from further judicial development; rather it was the

intention of the Legislature to announce and

formulate existing common law principles and

definitions for purposes of orderly and concise

presentation and with a distinct view toward

continuing judicial evolution.

Li. v. Yellow Cab Co. of Cal., 13 Cal. 3d 804, 119 Cal.

Rptr. 858, 532 P.2d 1226, 1233 (Cal. 1975). In other

words, although California has codified its common law,

the evolution of those statutes is nevertheless subject

to the same "judicial evolution" as ordinary common-law

claims in jurisdictions that have not codified common

law. That "judicial evolution" was precisely the target of

the PLCAA:

The liability actions . . . are based on theories

without foundation in hundreds of years of the

common law and jurisprudence of theUnited States

and do not represent a bona fide expansion of the

common law. The possible sustaining of these

actions by a maverick judicial officer or petit jury

would expand expand civil liability in a manner

never contemplated by the framers of the

Constitution, by Congress, or by the legislatures of

the several States.

15 U.S.C. § 7901(a)(7).

Second, congressional findings speak to the

[**22] scope of the predicate exception. Against the

backdrop of Congress' findings on the unjustified

6 That conclusion is bolstered by Congress' inclusion of the second exception to preemption: The PLCAA does not preempt

claims against a seller of firearms for negligent entrustment or negligence per se. 15 U.S.C. § 7903(5)(A)(ii). That exception

demonstrates that Congress consciously considered how to treat tort claims. While Congress chose generally to preempt all

common-law claims, it carved out an [**20] exception for certain specified common-law claims (negligent entrustment and

negligence per se).Cf. Russello v. United States, 464U.S. 16, 23, 104 S. Ct. 296, 78 L. Ed. 2d 17 (1983) ("[W]here . . . Congress

includes particular language in one section of a statute but omits it in another section of the sameAct, it is generally presumed

that Congress acts intentionally and purposely in the disparate inclusion or exclusion." (brackets and internal quotation marks

omitted)). Plaintiffs have not argued that their claims fall under this exception.
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"expansion of the common law," id., Congress also

found that "[t]he manufacture, importation, possession,

sale, and use of firearms and ammunition in the United

States are heavily regulated by Federal, State, and

local laws," id. § 7901(a)(4). We find it more likely that

Congress had in mind only these types of

statutes--statutes that regulate manufacturing,

importing, selling, marketing, and using firearms or that

regulate the firearms industry--rather than general tort

theories that happened to have been codified by a given

jurisdiction.

Third, Plaintiffs' argument leads to a result that is difficult

to square with Congress' intention to create national

uniformity. If Plaintiffs' view is correct, then general tort

theories of liability are not preempted by the PLCAA in

those states, like California, that have codified its

common law. But, at the same time, those same theories

of liability are preempted by the PLCAA in the states

that have not codified their common law.

In conclusion, an examination of the text and purpose of

the PLCAA shows that Congress intended to preempt

general tort [**23] theories of liability even in

jurisdictions, like California, that have codified such

causes of action.

3. Legislative History

We make two general observations from our review of

the extensive legislative history of the PLCAA. 7 First,

all of the [*1137] congressional speakers' statements

concerning the scope of the PLCAA reflected the

understanding that manufacturers and sellers of

firearms would be liable only for statutory violations

concerning firearm regulations or sales and marketing

regulations. See, e.g., 151 Cong. Rec. S9087-01

(statement of Sen. Craig) ("This bill does not shield

[those who] . . . have violated existing law . . . and I am

referring to the Federal firearms laws."); id. S9217-02

(statement of Sen. Hutchison) ("[Lawsuits] would also

be allowed where there is a knowing violation of a

firearms law."); id. (statement of Sen. Craig reading a

Wall Street Journal article) ("The gun makers . . . would

continue to face civil suits for defective products or for

violating sales regulations."); id. (statement of Sen.

Reed in opposition to the PLCAA) ("Wewill let [plaintiffs]

proceed with their suit if there is a criminal violation or a

statutory violation, a violation of regulations, [**24] but

for the vast number of other responsibilities we owe to

each other, that are defined for the civil law, one will not

have the opportunity to go to court."); id. S8927-01

(statement of Sen. Reed) (stating that the PLCAAwould

not apply to violations of "statutes related to the sale or

manufacturing of a gun"); id. S9246-02 (statement of

Sen. Santorum) ("This bill provides carefully tailored

protections that continue to allow legitimate suits based

on knowing violations of Federal or State law related to

gun sales.").

Second, congressional speakers referred to this very

case as the type of case they meant the PLCAA to

preempt. See 151 Cong. Rec. E2162-03 (statement of

Rep. Stearns) ("I want the Congressional Record to

clearly reflect some specific examples of the type of

predatory lawsuits this bill will immediately stop[:] . . .

[An] example is the case of Ileto v. Glock, in Federal

court in Los Angeles, CA."); id. (statement of Sen.

Craig) ("I want to give some [**25] examples of exactly

the type of predatory lawsuits this bill will eliminate. . . .

[An] example of a lawsuit captured by this bill is the case

of Ileto v. Glock, pending in Federal court in LosAngeles,

CA."); see also Adames v. Sheahan, 378 Ill. App. 3d

502, 880 N.E.2d 559, 586, 316 Ill. Dec. 823 (Ill. Ct. App.

2007) (noting that "Congress was primarily concerned

with novel nuisance cases like Ileto"), rev'd on other

grounds, No. 105789, 909 N.E.2d 742, 233 Ill. 2d 276,

2009 Ill. LEXIS 310, 330 Ill. Dec. 720, 2009 WL 711297

(Ill. Mar. 19, 2009).

We are mindful of the limited persuasive value of the

remarks of an individual legislator. See, e.g., Consumer

Prod. Safety Comm'n v. GTE Sylvania, Inc., 447 U.S.

102, 118, 100 S. Ct. 2051, 64 L. Ed. 2d 766 (1980)

("[O]rdinarily even the contemporaneous remarks of a

single legislator who sponsors a bill are not controlling

in analyzing legislative history."); Brock v. Writers Guild

of Am., W., Inc., 762 F.2d 1349, 1356 (9th Cir. 1985)

("The remarks of legislators opposed to legislation are

entitled to little weight in the construction of statutes.").

Nevertheless, the unanimously expressed

understanding of the scope of the PLCAA assists our

analysis, particularly when that expressed

understanding is in complete harmony with the

congressional purpose and the statutory text.

4. [**26] Conclusion

"Our inquiry into the scope of a statute's pre-emptive

effect is guided by the rule that '[t]he purpose of

7 We are indebted to the district court for its exhaustive analysis of the legislative history. Ileto, 421 F. Supp. 2d at 1292-96;

see also City of NewYork, 524 F.3d at 403-04 (discussing the legislative history of the Act).
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Congress is the ultimate touchstone in every

pre-emption case.'" Altria Group, Inc. v. Good, 129 S.

Ct. 538, 543, 172 L. Ed. 2d 398 [*1138] (2008) (quoting

Medtronic, Inc., 518 U.S. at 485) (some internal

quotation marks omitted). The purpose of the PLCAA

leads us to conclude that Congress intended to preempt

general tort law claims such as Plaintiffs', even though

California has codified those claims in its civil code. 8

Our examination of the legislative history of the Act

further confirms that conclusion. Accordingly, we hold

that the district court correctly held that Plaintiffs'

California tort claims against Defendants Glock and

RSR are preempted by the PLCAA. 9

B. Constitutionality of the PLCAA

Decrying primarily the retroactive aspects of the Act,

Plaintiffs argue that the PLCAA is unconstitutional on its

face and as applied. We note at the outset that

"retroactive statutes raise particular concerns."

Landgraf v. USI Film Prods., 511 U.S. 244, 266, 114 S.

Ct. 1483, 128 L. Ed. 2d 229 (1994). Indeed,

[t]he Legislature's unmatched powers allow it to

sweep away settled expectations suddenly and

without individualized consideration. Its responsivity

to political pressures poses a risk that it may be

tempted to use retroactive legislation as ameans of

retribution against unpopular groups or individuals.

Id.

The strongest protection that federal courts give to

those concerns, however, is a requirement that

Congress manifest the retroactive nature of legislation

with "clear intent." Id. at 272. "[A] requirement that

Congress first make its intention clear helps ensure that

Congress itself has determined that the benefits of

retroactivity outweigh the potential for disruption or

unfairness." Id. at 268; see also id. at 272-73 ("Requiring

clear intent assures that Congress itself has affirmatively

considered the potential unfairness of retroactive

application and determined [**28] that it is an acceptable

price to pay for the countervailing benefits."). "Such a

requirement allocates to Congress responsibility for

fundamental policy judgments concerning the proper

temporal reach of statutes, and has the additional virtue

of giving legislators a predictable background rule

against which to legislate." Id. at 273.

Where, as here, Congress has expressed its clear

intent that the legislation be retroactive, "the

constitutional impediments to retroactive civil legislation

are now modest." Id. at 272; see also id. at 267 ("The

Constitution's restrictions, of course, are of limited

scope."). "[T]he potential unfairness of retroactive civil

legislation is not a sufficient reason for a court to fail to

give a statute its intended scope." Id. "Retroactivity

provisions often serve entirely benign and legitimate

purposes, [including] . . . simply to give comprehensive

effect to a new law Congress considers salutary." Id. at

267-68.

Additionally, we note that the only function of the PLCAA

is to preempt certain claims. The practical effect of the

PLCAA is thus to shift the economic burden for those

claims from the firearms industry to the would-be

plaintiffs. "It is by now [**29] well established that

legislative Acts adjusting the burdens and benefits of

economic life come to the Court with a presumption of

[*1139] constitutionality . . ." Usery v. Turner Elkhorn

Mining Co., 428 U.S. 1, 15, 96 S. Ct. 2882, 49 L. Ed. 2d

752 (1976). "[T]he strong deference accorded legislation

in the field of national economic policy is no less

applicable when that legislation is applied retroactively .

. . ."Pension Benefit Guar. Corp. v. R.A. Gray &Co., 467

U.S. 717, 729, 104 S. Ct. 2709, 81 L. Ed. 2d 601 (1984).

With that background understanding, we address each

of Plaintiffs' constitutional challenges. Like all appellate

courts that have assessed the constitutionality of the

PLCAA,City of NewYork, 524 F.3d at 392-98; Adames,

2009 Ill. LEXIS 310, 2009 WL 711297, at *20-21; Dis-

trict of Columbia, 940 A.2d at 172-82, we hold that the

Act is constitutional on its face and as applied.

1. Separation of Powers

Plaintiffs argue that, on its face, the PLCAA violates the

constitutional requirement of separation of powers

because, by enacting that Act, Congress impinged on

the role of the judiciary. It has long been recognized that

Congress may not "prescribe rules of decision to the

Judicial Department of the government in cases pending

8 The constitutional avoidance doctrine therefore does not apply. See Boumediene v. Bush, 128 S. Ct. 2229, 2271, 171 L. Ed.

2d 41 (2008) ("The canon of constitutional avoidance does not supplant traditional modes of statutory interpretation.We cannot

ignore the text and purpose of a statute in order to save it." (citation omitted)); see also supra Part B.4.

9 We need not, and do not, express any view on the scope of the predicate exception with respect [**27] to any other statute.
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before it."United States v. Klein, 80 U.S. (13Wall.) 128,

147, 20 L. Ed. 519, 7Ct. Cl. 240 (1872). [**30] "Whatever

the precise scope of Klein, however, later decisions

have made clear that its prohibition does not take hold

when Congress 'amend[s] applicable law.' " Plaut v.

Spendthrift Farm, Inc., 514 U.S. 211, 218, 115 S. Ct.

1447, 131 L. Ed. 2d 328 (1995) (quoting Robertson v.

Seattle Audubon Soc'y, 503 U.S. 429, 441, 112 S. Ct.

1407, 118 L. Ed. 2d 73 (1992)). "Thus, if a statute

'compel[s] changes in the law, not findings or results

under old law,' it merely amends the underlying law, and

is therefore not subject to a Klein challenge." Impris-

oned Citizens Union v. Ridge, 169 F.3d 178, 187 (3d Cir.

1999) (alteration in original) (quoting Robertson, 503

U.S. at 438).

Here, Congress has amended the applicable law; it has

not compelled results under old law. The PLCAA sets

forth a new legal standard--the definition (with

exceptions) of a "qualified civil liability action"--to be

applied to all cases. As we explained in Catholic Social

Services, Inc. v. Reno, 134 F.3d 921, 926 (9th Cir. 1997)

(per curiam), the Supreme Court in Robertson "held

that a statute affecting pending cases, indeed

designating them by name and number, did not offend

separation of powers because Congress was changing

the law applicable to those cases rather than

impermissibly interfering [**31]with the judicial process."

Here, Plaintiffs' argument that the PLCAA runs afoul of

Klein is even less compelling than the argument in

Robertson because the PLCAA applies generally to all

cases, both pending and future.

We likewise reject Plaintiffs' alternative argument that

the PLCAA violates the Supreme Court's holding in

Plaut that Congress cannot "overrule[] 'the judicial

department with regard to a particular case or

controversy.'" (Quoting Plaut, 514 U.S. at 227.) As the

quoted sentence makes clear, that rule applies to final

decisions by the judiciary, not to pending cases. See id.

("[E]ach court, at every level, must decide [a case]

according to existing laws. Having achieved finality,

however, a judicial decision becomes the last word of

the judicial department with regard to a particular case

or controversy [and cannot be overruled by

congressional act]." (emphasis added) (citation and

internal quotation marks omitted)). The PLCAA applies

only to pending and future cases and does not purport

to undo final judgments of the judiciary. The mere fact

that members of Congress wanted [*1140] to preempt

this pending case by name does not change our

analysis.

For those reasons, we hold that [**32] the PLCAAdoes

not violate the constitutional separation of powers. See

also City of New York, 524 F.3d at 395-96 (holding that

the PLCAA does not violate separation of powers

doctrine); District of Columbia, 940 A.2d at 172-73

(same).

2. Equal Protection, Substantive Due Process, and

Takings

Plaintiffs next argue that the PLCAA violates equal

protection and substantive due process principles

because the Act is an unconstitutional exercise of

congressional power that cannot withstand rational

basis review. Plaintiffs face an uphill battle: "[B]arring

irrational or arbitrary conduct, Congress can adjust the

incidents of our economic lives as it sees fit. Indeed, the

Supreme Court has not blanched when settled

economic expectations were upset, as long as the

legislature was pursuing a rational policy." Lyon v.

Agusta S.P.A., 252 F.3d 1078, 1086 (9th Cir. 1989)

(citations omitted); see also Pension Benefit, 467 U.S.

at 729 ("Provided that the retroactive application of a

statute is supported by a legitimate legislative purpose

furthered by rational means, judgments about the

wisdom of such legislation remain within the exclusive

province of the legislative and executive branches[.]");

Usery, 428 U.S. at 15 [**33] ("It is by now well

established that legislative Acts adjusting the burdens

and benefits of economic life come to the Court with a

presumption of constitutionality, and that the burden is

on one complaining of a due process violation to

establish that the legislature has acted in an arbitrary

and irrational way.").

There is nothing irrational or arbitrary about Congress'

choice here: It saw fit to "adjust the incidents of our

economic lives" by preempting certain categories of

cases brought against federally licensedmanufacturers

and sellers of firearms. In particular, Congress found

that the targeted lawsuits "constitute[] an unreasonable

burden on interstate and foreign commerce of theUnited

States," 15U.S.C. § 7901(a)(6), and sought "[t]o prevent

the use of such lawsuits to impose unreasonable

burdens on interstate and foreign commerce," id. §
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7901(b)(4). 10 Congress carefully constrained the Act's

reach to the confines of the Commerce Clause. See,

e.g., id. § 7903(2) (including an interstate- or

foreign-commerce element in the definition of a

"manufacturer"); id. § 7903(4) (same: "qualified

product"); id. § 7903(6) (same: "seller").

Plaintiffs disagree with Congress' judgment in this

regard. In their view, the firearms industry is subject to

relatively few lawsuits compared to other major

industries and, in any event, the pending lawsuits could

not possibly have an appreciable effect on the firearms

industry (and, by extension, on interstate or foreign

commerce). We need not tarry long on these

considerations, because our only task is to consider

whether Congress' chosen allocation was "irrational or

arbitrary." Lyon, 252 F.3d at 1086; Usery, 428 U.S. at

15; see also Pierce County v. Guillen, 537 U.S. 129,

147, 123S. Ct. 720, 154 L. Ed. 2d 610 (2003) (upholding

a Commerce Clause challenge because "Congress

could reasonably believe" that the statute affected

interstate commerce). We have [*1141] no trouble

concluding that Congress rationally could find that, by

insulating the firearms industry from a specified set

[**35] of lawsuits, interstate and foreign commerce of

firearms would be affected. And "it was eminently

rational for Congress to conclude that the purposes of

the [PLCAA] could be more fully effectuated if its . . .

provisions were applied retroactively." Pension Benefit,

467 U.S. at 730; see also City of New York, 524 F.3d at

395 ("We find that Congress has not exceeded its

authority in this [PLCAA] case, where there can be no

question of the interstate character of the industry in

question and where Congress rationally perceived a

substantial effect on the industry of the litigation that the

Act seeks to curtail."); District of Columbia, 940 A.2d at

175 ("Thus the PLCAA . . . is reasonably viewed as an

'adjust[ment of] the burdens and benefits of economic

life' by Congress, one it deemed necessary in exercising

its power to regulate interstate commerce." (alteration

in original) (quoting Usery, 428 U.S. at 15)); Adames,

2009 Ill. LEXIS 310, 2009 WL 711297, at *20-21

(similarly rejecting a Commerce Clause challenge to

the PLCAA).

Plaintiffs argue, in the alternative, that both equal

protection and substantive due process principles

require us to conduct amore searching review. Plaintiffs

cite Lawrence v. Texas, 539 U.S. 558, 123 S. Ct. 2472,

156 L. Ed. 2d 508 (2003), [**36] but they fail to

identify--and we fail to see--any suspect classification

common to those adversely affected by the PLCAA.

Plaintiffs also argue that greater scrutiny is required

because they have a vested property right in their

accrued state-law causes of action. Plaintiffs' premise

is incorrect: "We have squarely held that although a

cause of action is a species of property, a party's

property right in any cause of action does not vest until

a final unreviewable judgment is obtained." Lyon, 252

F.3d at 1086 (emphasis and internal quotation marks

omitted); see also Fields v. Legacy Health Sys., 413

F.3d 943, 956 (9th Cir. 2005) ("Causes of action are a

species of property protected by the Fourteenth

Amendment's Due Process Clause. However, a party's

property right in any cause of action does not vest until

a final unreviewable judgment is obtained." (citation,

internal quotation marks, and emphasis omitted)); Aus-

tin v. City of Bisbee, 855 F.2d 1429, 1435 (9th Cir. 1988)

(explaining that, although a cause of action is a species

of property, "it is inchoate and affords no definite or

enforceable property right until reduced to final

judgment" (internal quotation marks omitted)).

Plaintiffs' [**37] argument that the PLCAA effects an

unconstitutional taking without just compensation fails

for the same reason. See Landgraf, 511 U.S. at 266

("The Fifth Amendment's Takings Clause prevents the

Legislature (and other government actors) from

depriving private persons of vested property rights . . . ."

(emphasis added)); see also Concrete Pipe & Prods. of

Cal. Inc. v. Constr. Laborers Pension Trust for S. Cal.,

508 U.S. 602, 641, 113 S. Ct. 2264, 124 L. Ed. 2d 539

(1993) ("Given that [the petitioner's] due process

arguments are unavailing, it would be surprising indeed

to discover [that] the challenged statute nonetheless

violat[ed] the Takings Clause."); District of Columbia,

940 A.2d at 180-82 (rejecting a Takings Clause

challenge to the PLCAA).

3. Procedural Due Process

Plaintiffs next argue that the PLCAA violates their

procedural due process rights because their pending

10 We note that Congress also included findings [**34] and statements of purpose related to its interest in protecting

individuals' Second Amendment right to bear arms. 15 U.S.C. § 7901(a)(1) & (2); id. § 7901(b)(2). In their briefs, Plaintiffs

argued that the government has no such legitimate interest, but the Supreme Court has since disagreed. District of Columbia

v. Heller, 128 S. Ct. 2783, 171 L. Ed. 2d 637 (2008).
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lawsuit was abridged without adequate hearing. "As

[the Supreme Court's] decisions have emphasized time

and again, theDueProcessClause grants the aggrieved

party the opportunity [*1142] to present his case and

have its merits fairly judged." Logan v. Zimmerman

Brush Co., 455 U.S. 422, 433, 102 S. Ct. 1148, 71 L. Ed.

2d 265 (1982).

In Logan, state law required a state commission to

conduct a [**38] fact-finding conferencewithin 120 days

of receiving of an employment discrimination complaint.

Id. at 424. The plaintiff filed a timely complaint, but the

commission inadvertently convened the conference

after the 120-day deadline. Id. at 424-25. The Illinois

Supreme Court held that the Commission therefore

lacked jurisdiction over the complaint because the

120-day deadline was jurisdictional, and rejected the

plaintiff's due process arguments. Id. at 426-27.

The United States Supreme Court reversed. The Court

held that the plaintiff had a protected property interest in

her claim and "that 'some form of hearing' is required

before the owner is finally deprived of a protected

property interest." Id. at 433 (quoting Bd. of Regents of

State Colls. v. Roth, 408 U.S. 564, 570 n.8, 92 S. Ct.

2701, 33 L. Ed. 2d 548 (1972)). "To put it as plainly as

possible, the State may not finally destroy a property

interest without first giving the putative owner an

opportunity to present his claim of entitlement." Id. at

434.

But theCourt explicitly limited its holding to "a procedural

limitation on the claimant's ability to assert his rights,

not a substantive element of the [underlying] claim." Id.

at 433. The Court explained:

Of course, [**39] the State remains free to create

substantive defenses or immunities for use in

adjudication--or to eliminate its statutorily created

causes of action altogether--just as it can amend or

terminate its welfare or employment programs. The

Court held as much in Martinez v. California, 444

U.S. 277, 100 S. Ct. 553, 62 L. Ed. 2d 481 (1980),

where it upheld aCalifornia statute granting officials

immunity from certain types of state tort claims. We

acknowledged that the grant of immunity arguably

did deprive the plaintiffs of a protected property

interest. But they were not thereby deprived of

property without due process, just as a welfare

recipient is not deprived of due process when the

legislature adjusts benefit levels. In each case, the

legislative determination provides all the process

that is due.

Id. at 432-33 (some citations omitted) (emphasis added).

Here, the PLCAA does not impose a procedural

limitation; rather, it creates a substantive rule of law

granting immunity to certain parties against certain types

of claims. In such a case, "the legislative determination

provides all the process that is due." Id. at 433. On the

substantive question created by the PLCAA--whether

this case meets the definition of a "qualified [**40] civil

liability action"--Plaintiffs were, of course, afforded an

ample hearing before the district court. We therefore

hold that the PLCAAdid not violate Plaintiffs' procedural

due process rights. See also District of Columbia, 940

A.2d at 177 ("[W]e hold that while the plaintiffs' cause of

action . . . 'is a species of property protected by . . . [d]ue

process,' they received 'all the process that is due' when

Congress barred pending actions such as theirs from

proceeding as a rational means 'to give comprehensive

effect to a new law that it considered salutary.'" (quoting

Logan, 455 U.S. at 428; Landgraf, 511 U.S. at 268)

(brackets omitted)).

In conclusion, like all other appellate courts to have

addressed the issue, we hold that the PLCAA is

constitutional.

4. Constitutional Avoidance

We respond briefly to the thoughtful views of our

dissenting colleague [*1143] on the topic of

constitutional avoidance. That doctrine does not apply

where, as here, congressional intent is clear from the

text and purpose of the statute. See supra note 8

(quoting Boumediene, 128 S. Ct. at 2271). Because the

dissent's alternative interpretation of the PLCAA rests

entirely on the doctrine, we explain belowwhy [**41] the

doctrine would not apply, even if congressional intent

were not clear from the text and purpose of the statute.

We begin with the scope of the doctrine. In Edward J.

DeBartolo Corp. v. Florida Gulf Coast Building &

Construction Trades Council, the SupremeCourt stated

that, "where an otherwise acceptable construction of a

statute would raise serious constitutional problems, the

Court will construe the statute to avoid such problems

unless such construction is plainly contrary to the intent

of Congress." 485 U.S. 568, 575, 108 S. Ct. 1392, 99 L.

Ed. 2d 645 (1988) (emphasis added); see also Clark v.

Martinez, 543 U.S. 371, 381, 125 S. Ct. 716, 160 L. Ed.

2d 734 (2005) (describing the doctrine as "a tool for

choosing between competing plausible interpretations

of a statutory text, resting on the reasonable
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presumption that Congress did not intend the alternative

which raises serious constitutional doubts" (emphasis

added)).As theCourt has instructed, wemay invoke the

doctrine only if we have "grave doubts" about the

constitutionality of the statute. Almendarez-Torres v.

United States, 523 U.S. 224, 237-38, 118 S. Ct. 1219,

140 L. Ed. 2d 350 (1998) (quoting United States v. Jin

Fuey Moy, 241 U.S. 394, 401, 36 S. Ct. 658, 60 L. Ed.

1061, T.D. 2340 (1916)); see also id. at 238 ("[T]hose

who invoke the doctrine must believe that [**42] the

alternative is a serious likelihood that the statute will be

held unconstitutional." (emphasis added)).

We have no grave doubts here. The dissent does not,

and cannot, point to a single case in which we, the

Supreme Court, or any sister circuit has held that a

federal statute violates substantive due process for the

reasons asserted byPlaintiffs.And, as discussed above,

we have upheld against constitutional challenges many

statutes with characteristics nearly identical to those of

the PLCAA.

The dissent bypasses those important and indisputable

facts in the following way. First, it argues that the

Supreme Court has never addressed the precise issue

at hand: whether Congress may abolish pending

common-law claims 11without providing any alternative

means of redress. Second, the dissent argues that the

Supreme Court has suggested that this issue would

raise serious constitutional questions. We disagree on

both counts.

First, the PLCAA does not completely abolish Plaintiffs'

ability to seek redress. The PLCAA preempts certain

[**43] categories of claims that meet specified

requirements, but it also carves out several significant

exceptions to that general rule. Some claims are

preempted, but many are not. Indeed, as we hold

below, Plaintiffs may proceed on their claims against

Defendant ChinaNorth. Plaintiffs' ability to seek redress

has been limited, but not abolished. 12

[*1144] Second, we do not [**44] doubt the

constitutionality of the PLCAA, let alone have "grave

doubts." As discussed above, no decision by us, the

Supreme Court, or any sister circuit has held that a

statute violates substantive due process for the reasons

asserted by Plaintiffs. To the contrary, scores of cases

concerning very similar statutes have held that the

statutes do not violate substantive due process

principles.

The dissent finds, in a small number of sources, hints

that there could be a lurking, serious constitutional

question. Justice Marshall stated in a concurrence that

he would adopt a more searching review, see Prune-

Yard Shopping Ctr. v. Robins, 447 U.S. 74, 93-94, 100

S. Ct. 2035, 64 L. Ed. 2d 741 (1980) (Marshall, J.,

concurring), and Justice White stated in a dissent from

dismissal of certiorari that he would prefer to address

the issue, see Fein v. Permanente Med. Group, 474

U.S. 892, 894-95, 106 S. Ct. 214, 88 L. Ed. 2d 215

(1985) (White, J., dissenting fromdismissal of certiorari).

Dissent at 5597-98. Those comments do not raise a

serious constitutional question. The doctrine of

constitutional avoidance requires "grave doubts," not

occasional statements by a justice or two.

More importantly, the dissent quotes majority opinions

in two cases: N.Y. Cent. R.R. Co. v. White, 243 U.S.

188, 201, 37 S. Ct. 247, 61 L. Ed. 667 (1917); [**45] and

Duke Power Co. v. Carolina Envtl. Study Group, Inc.,

438U.S. 59, 88, 98 S. Ct. 2620, 57 L. Ed. 2d 595 (1978).

Dissent at 5597-98. But those sources do not

demonstrate a serious constitutional question either. In

White, the Court expressed concern about whether "a

State might, without violence to the constitutional

guaranty of 'due process of law,' suddenly set aside all

common-law rules respecting liability as between

employer and employee, without providing a reasonably

just substitute." 243 U.S. at 201 (emphasis added).

That dictum is inapposite. The PLCAA contains

numerous exceptions and comes nowhere near setting

aside all common-law rules concerning firearm

manufacturers.

The dissent's reliance on Duke Power is even less

persuasive. There, the Court reiterated that it was an

11 Plaintiffs bring statutory, not common-law claims; as we have recognized above, however, the relevant California statutes

essentially codify state common law.

12 Furthermore, as the dissent recognizes, dissent at 5619, its proffered interpretation of the PLCAA would raise the same

constitutional concern. The dissent would require a plaintiff to allege and prove a "knowing" statutory violation, even though that

requirement introduces a new, or more difficult, element for the plaintiff to prove. Dissent at 5620. That interpretation, however,

also "abolishes" common-law remedies for a large class of plaintiffs, because certain claims that were cognizable before the

enactment of the PLCAAwould no longer be cognizable. Whatever the boundaries of the constitutional avoidance doctrine, its

point is to adopt an alternative interpretation of the statute that avoids any constitutional problem, whereas the dissent's

alternative still raises the identical issue in a slightly different form.
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open question whether a legislature may abolish a

common-law recovery scheme without providing a

reasonable substitute remedy.Duke Power, 438 U.S. at

88. As we have repeatedly noted, here Congress has

left in place a number of substitute remedies.

For these reasons, we decline to apply the doctrine of

constitutional avoidance.

C.Preemption of ClaimsAgainst Defendant ChinaNorth

Finally, we address Defendant China North's

interlocutory [**46] appeal from the district court's order

holding that the PLCAA does not preempt Plaintiffs'

claims against it. We return to the text of the PLCAA,

which preempts

a civil action or proceeding or an administrative

proceeding brought by any person against a

manufacturer or seller of a qualified product, or a

trade association, for damages, punitive damages,

injunctive or declaratory relief, abatement,

restitution, fines, or penalties, or other relief,

resulting from the criminal or unlawful misuse of a

qualified product by the person or a third party, but

shall not [*1145] include [specified enumerated

exceptions.]

15 U.S.C. § 7903(5)(A) (emphasis added). Again, we

agree with the parties that this case is a "civil action"

brought by a "person" for damages and other relief to

redress harm, "resulting from the criminal . . . misuse of

a qualified product by . . . a third party." Id. The parties

dispute, however, whether the case is "brought . . .

against a manufacturer or seller of a qualified product."

Id.

In Ileto I, 349 F.3d at 1215, we held that Plaintiffs' claims

against Defendant China North stated a claim under

California law because of China North's status as a

manufacturer and seller of firearms. [**47] The PLCAA

preempts only actions brought against federally licensed

manufacturers and sellers of firearms.See id. § 7903(2)

(defining the term "manufacturer"); id. § 7903(6)

(defining the term "seller"). 13 China North concedes

that it is not a federally licensed manufacturer or seller

of firearms. It follows, then, that the PLCAA does not

preempt Plaintiffs' claims against China North.

To escape this straightforward reasoning, China North

points out that the PLCAA preempts more than actions

brought against federally licensed manufacturers and

sellers of firearms. The PLCAA also preempts actions

brought against all sellers of ammunition. Id. §

7903(6)(C). China North argues that, because it is a

seller of ammunition, the PLCAA preempts Plaintiffs'

claims, notwithstanding the fact that Plaintiffs' claims

concern only China North's actions as a manufacturer

and seller of firearms and have nothing to do with China

North's coincidental status as a seller of ammunition.

We are unpersuaded.

13 The full text of those provisions states:

The term "manufacturer" means, with respect to a qualified product, a person who is engaged in the business of

manufacturing the product in interstate or foreign commerce and who is licensed to engage in business as such a

manufacturer under [federal law].

15 U.S.C. § 7903(2).

The term "seller" means, with respect to a qualified product--

(A) an importer (as defined in section 921(a)(9) of Title 18) who is engaged in the business as such an importer in

interstate or foreign commerce and who is licensed to engage in business as such an importer under [federal law];

(B) a dealer (as defined in section 921(a)(11) of Title 18) who is engaged in the business as such a dealer in

interstate or foreign commerce and who is licensed to engage in business as such a dealer [**48] under [federal

law]; or

(C) a person engaged in the business of selling ammunition (as defined in section 921(a)(17)(A) of Title 18) in

interstate or foreign commerce at the wholesale or retail level.

Id. § 7903(6).
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ThePLCAApreempts specified types of liability actions;

it does not provide a blanket protection to specified

types of defendants. See id. § 7902(a) ("A qualified civil

liability action may not be brought in any Federal or

State court."). Furthermore, Congress chose to preempt

certain actions brought against manufacturers and

sellers of firearms, but explicitly limited the preemptive

[**49] effect to thosemanufacturers and sellers who are

federally licensed. China North's reading of the statute

would eviscerate that limitation when, as here, the

defendant also happens to be a seller of ammunition.

China North argues that, had Congress intended a

nexus between the basis of the allegations and the

nature of the defendant's business, it would have

modified the term "qualified product" with the definite

article "the," instead of the indefinite article "a." The

scope of preempted actions thereby would encompass

a civil action or proceeding or an administrative

proceeding brought by any person [*1146] against

a manufacturer or seller of a qualified product, or a

trade association, for damages, punitive damages,

injunctive or declaratory relief, abatement,

restitution, fines, or penalties, or other relief,

resulting from the criminal or unlawful misuse of

[the] qualified product by the person or a third party.

15 U.S.C. § 7903(5)(A). We grant that China North's

alteration arguably is more clear but, without more, we

are not persuaded on that basis alone that Congress

intended to undo the logical reading of the statute as

requiring a nexus between the basis of the allegations

and the nature [**50] of the defendant's business.

Plaintiffs' claims concern the manufacture and sale of

firearms; we cannot conclude that those claims are

preempted simply because China North also happens

to sell ammunition.

We therefore affirm the district court's holding that the

PLCAAdoes not preempt Plaintiffs' claims against China

North, and we remand for further proceedings.

CONCLUSION

We sympathize with Plaintiffs, who suffered grievous

harm, that Congress preempted some of their claims.

Nevertheless, the Constitution "allocates to Congress

responsibility for [such] fundamental policy judgments."

Landgraf, 511 U.S. at 273. Finding no constitutional

flaw, we affirm the district court's holding that the PLCAA

applies to Plaintiffs' claims against Defendants Glock

and RSR. We also affirm the district court's holding that

the PLCAA does not apply to Plaintiffs' claims against

Defendant China North because, lacking a federal

firearms license, it cannot seek haven under thePLCAA.

No. 06-56872: AFFIRMED. Costs on appeal awarded

to Defendants-Appellees Glock and RSR.

Nos. 07-15403 & 07-15404: AFFIRMED and

REMANDED for further proceedings. Costs on appeal

awarded to Plaintiffs-Appellants.

Concur by: Marsha S. Berzon (In [**51] Part)

Dissent by: Marsha S. Berzon (In Part)

Dissent

BERZON, Circuit Judge, concurring in part and

dissenting in part:

I agree with the majority that the language of the

PLCAA's predicate exception is ambiguous. The

interpretation on which the majority ultimately settles,

however, requires deciding what I consider to be a

substantial constitutional question: whether, if the

PLCAA requires the dismissal of Plaintiffs' pending

state causes of action, the statute will unconstitutionally

deprive them of a protected property interest.

The majority resolves this question by concluding that

the PLCAA'smandatory dismissal provision is rationally

related to a legitimate government interest and that no

heightened level of constitutional scrutiny is warranted.

The majority's cursory discussion of the constitutional

issue belies the sweeping nature of what it reads the

PLCAAto do, and the difficult questions of constitutional

law required to uphold that reading. Neither the

SupremeCourt nor this Circuit has ever made clear that

rational basis review is the proper standard on which to

review a federal statute that retroactively requires the

dismissal of pending causes of action for injuries

cognizable at common law [**52] but does not leave

any alternative means of redress. Moreover, even if we

were to assume that no heightened level of scrutiny is

appropriate, I am not convinced that such a statute

would survive the rational basis review outlined by the

Supreme Court in Duke Power Co. v. Carolina Envtl.

Study Group, 438 U.S. 59, 98 S. Ct. 2620, 57 L. Ed. 2d

595 (1978).

The majority tacitly breaks new ground in deciding

these questions. It need not -- and should not -- do so.
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The canon of constitutional avoidance counsels that we

[*1147] should "construe the statute to avoid [serious

constitutional questions] unless such a construction is

plainly contrary to the intent of Congress." Edward J.

DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr.

Trades Council, 485 U.S. 568, 575, 108 S. Ct. 1392, 99

L. Ed. 2d 645 (1983); see also Clark v. Martinez, 543

U.S. 371, 380-81, 125 S. Ct. 716, 160 L. Ed. 2d 734

(2005); NLRB v. Catholic Bishop of Chicago, 440 U.S.

490, 507, 99 S. Ct. 1313, 59 L. Ed. 2d 533 (1979). In

accordance with that maxim, I would adopt a different,

but in my view equally supportable, reading of the

ambiguous statutory language, which would permit the

Plaintiffs' suit as against Defendants Glock and RSR

("Defendants") to go forward. I therefore respectfully

dissent from the majority's discussion of Plaintiffs'

substantive due process [**53] challenge, as I would

not decide the question, and from its holding that their

lawsuit does not come within the PLCAA's predicate

exception.

I.

A.

Plaintiffs have raised a number of constitutional

challenges. The one that concerns me here is their

substantive due process argument. Before I explain

why their challenge presents a serious constitutional

question, I think it useful, as a preliminary matter, to

identify the property interest on which Plaintiffs contend

the PLCAA intrudes. See Wedges/Ledges of Cal., Inc.

v. City of Phoenix, 24 F.3d 56, 62 (9th Cir. 1994).

Generally speaking, if a plaintiff alleges that a

fundamental right is burdened by a state action, the

state action is subject to strict scrutiny and cannot stand

unless it is "narrowly tailored to serve a compelling state

interest."Washington v. Glucksberg, 521U.S. 702, 721,

117 S. Ct. 2258, 117 S. Ct. 2302, 138 L. Ed. 2d 772

(1997) (internal quotation marks omitted). If a lesser

liberty or property interest is at stake, the state action is

subject to rational basis review, which requires "a

reasonable relation to a legitimate state interest." Id. at

722. Various forms of intermediate scrutiny, in between

these two poles, have sometimes been found

applicable. See Hutchins v. District of Columbia, 188

F.3d 531, 563, 338 U.S. App. D.C. 11 & n.24 (D.C. Cir.

1999) [**54] (Rogers, J., concurring in part) (collecting

cases).

Plaintiffs here have asserted a property interest in

maintaining their pending state-law causes of action.

They acknowledge that the monetary award those

causes of actionmight ultimately yield if they proceeded

to a final judgment is uncertain, so they currently have

no enforceable right to any particular amount of

damages. But, they assert, the PLCAAalso trenches on

a separate and independently valuable interest: their

interest in maintaining their causes of action prior to

judgment and not having them dismissed.

The majority implicitly agrees with Plaintiffs' position

that this interest is cognizable and protected by theDue

Process Clause. This much is clear, because the

majority applies rational basis review. If Plaintiffs' interest

were wholly unprotected, no scrutiny, rational basis or

otherwise, would be required.

I pause to emphasize this point, because the majority

then goes on to make a potentially misleading

statement: that Plaintiffs have no "vested property right

in their accrued state-law causes of action." Maj. Op. at

5574. What the majority appears to mean is that

Plaintiffs have not stated a fundamental property interest

[**55] deserving of heightened scrutiny. I do not

understand the majority to mean that Plaintiffs have no

property interest in their causes of action at all. If that

were what the majority meant, it would be quite wrong.

Like stocks or business operating licenses, the probable

value of a plaintiff's cause of action may fluctuate over

time -- here, between [*1148] filing and the entry of

judgment -- but such fluctuations do not mean that the

cause of action is without value. 1 Plaintiffs have

expended time and money to maintain their lawsuit,

1 Stock ownership creates a property interest, even though the value of stock is uncertain until the moment it is sold. See

Western Pac. R.R. Corp. v. Western Pac. R.R. Co., 197 F.2d 994, 1008 (9th Cir. 1952), [**56] rev'd on other grounds, 345 U.S.

247, 73 S. Ct. 656, 97 L. Ed. 986 (1953). Similarly, a state operating license (such as a liquor license) that has been granted

and can be revoked only "for cause" creates a cognizable property interest, even though the ultimate worth of that license, in

terms of how much of a profit the licensee will earn in a year by operating under it, is uncertain. See Barry v. Barchi, 443 U.S.

55, 64, 99 S. Ct. 2642, 61 L. Ed. 2d 365 (1979). And pending causes of action qualify as "property of the estate" in bankruptcy

under 11 U.S.C. § 541(a)(1) -- including causes of action sounding in tort, such as personal injury, for which the ultimate amount

of recovery is uncertain. See, e.g., In re Arnold, 252 B.R. 778 (9th Cir. BAP 2000); Sierra Switchboard Co. v. Westinghouse

Elec. Corp., 789 F.2d 705, 707-09 (9th Cir. 1986).
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and, if they were so inclined, they could have "sold" their

causes of action to defendants by settling for a sum of

money reflecting the expected recovery at that point in

the litigation. 2 A pending cause of action, therefore,

may bemore or less valuable at various points during its

pendency, but, even before it is reduced to a final dollar

amount, it is a "species of property protected by the . . .

Due Process Clause," as the Supreme Court held in

Logan v. Zimmerman Brush Co., 455 U.S. 422, 428,

102 S. Ct. 1148, 71 L. Ed. 2d 265 (1982) (citations

omitted).

I therefore read the majority's statement that Plaintiffs

lack a "vested property right in their accrued state-law

causes of action," Maj. Op. at 5574, to indicate the

majority's view that although there is a protected

property interest at stake, it is not a fundamental right,

so rational basis review, rather than strict scrutiny, is

sufficient. This usage, though odd, appears to be

consistent with our case law. Lyon v. Agusta S.P.A., 252

F.3d 1078 (9th Cir. 2001), for example, stated that "a

party's property right in any cause of action does not

vest until a final unreviewable judgment is obtained," id.

at 1086 (internal quotation marks and emphasis

omitted), but it also assumed that a statute depriving the

party of the ability to litigate that cause of action must

nevertheless withstand rational basis review. See id.

("Of course, the legislaturemust act in a rationalmanner;

that almost goes without saying. Here the choice was

assuredly rational.") (internal citations omitted). Accord

Duke Power, 438 U.S. at 88 n.32 [**58] (stating that "[a]

person has no property, no vested interest, in any rule of

the common law," but applying rational basis review to

federal statute precluding suit) (internal quotationmarks

and citation omitted); Fields v. Legacy Health Sys., 413

F.3d 943, 955-56 (9th Cir. 2005) (upholding statute

against substantive due process challenge on rational

basis review; recognizing a distinction between vested

and non-vested property rights only in the context of

petitioner's procedural due process claim). 3

[*1149] B.

If this case were directly controlled by the case law just

cited, I would agree that rational basis review is the

proper level of scrutiny to apply here. And if the PLCAA

were indistinguishable from the statutes at issue in

Lyon, Duke Power, Fields and Austin, I would be

constrained to hold that the PLCAA's intrusion on

Plaintiffs' interest survives rational basis review.

But the PLCAA is unlike those other statutes in critical

respects. We have never upheld against substantive

due process attack a federal statute with precisely the

PLCAA's constellation of characteristics: (1) It

completely extinguishes an individual litigant's ability to

litigate a cause of action, rather than limiting the amount

of recovery or the procedure for bringing suit, and it

leaves no alternative channel by which the individual

may address his injury; and (2) the individual's cause of

action is for an injury that would be cognizable under

state common law, and it was filed and pending at the

2 Additionally, California law designates certain civil actions as "choses in action," which may be assigned to third parties

while they are still pending.SeeCal. Civ. Code Sec. 954 (tort actions for damage to personal property are assignable).Although

apparently not applicable to Plaintiffs' causes of action in this case, see Pony v. County of Los Angeles, 433 F.3d 1138, 1143

(9th Cir. 2006) (tort actions for [**57] personal injury are typically not assignable under California law), the "chose in action"

concept further underscores the fact that pending causes of action generally have value prior to judgment.

3 Themajority also cites Austin v. City of Bisbee, 855 F.2d 1429 (9th Cir. 1988), as supporting its constitutional holding. Austin

is confusing. It states first that "[a] cause of action is a species of property protected by the Fourteenth Amendment's Due

Process Clause," id. at 1435 (internal quotation marks omitted), then that a pending cause of action is "inchoate and affords

no definite or enforceable property right until reduced to final judgment," id. at 1436 (citation omitted), and finally that "[e]ven if

Austin had a cognizable property right to overtime compensation, his claim fails on due process grounds." Id. If the middle one

of these statements is read as indicating that [**59] even rational basis scrutiny is inapplicable, it would be clearly at odds with

Duke Power, which identifies rational basis as the appropriate level of review for such a deprivation. It would also be

inconsistent with the very case Austin cites as support: In re Consolidated U.S. Atmospheric Testing Litigation, 820 F.2d 982,

988-89 (9th Cir. 1987), which adopted the First Circuit's analysis in Hammond v. United States, 786 F.2d 8 (1st Cir. 1986). Both

Atmospheric Testing and Hammond, despite their observation that one has no "vested" interest in a pending cause of action,

apply rational basis review to the deprivation of that interest. See Atmospheric Testing, 820 F.2d at 990; Hammond, 786 F.2d

at 12 13. (The First Circuit recently clarified that Hammond does not stand for the proposition that a litigant has no protected

interest in a cause of action prior to the entry of judgment; if it did, it would be "squarely in tension with the Supreme Court's

recognition in Logan that a cause of action is a protected property interest." See Dr. Jose S. Belaval, Inc. v. Perez-Perdomo,

465 F.3d 33, 37 n.4 (1st Cir. 2006).) I therefore do not read the opaque line in Austin as anything other than [**60] a factual

statement about the nature of a pending cause of action.
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time of the federal statute's enactment. 4 To hold such a

statute [*1150] constitutional on rational basis review,

despite the absence of any provision for

[**61] alternative forms of redress, is to step onto new

and uncertain constitutional territory.

In general, the majority is correct that Congress may

limit or abrogate rights recognized at common lawwhen

enacting legislation "adjusting the burdens and benefits

of economic life," so long as the abrogation is rationally

related to a permissible goal. Usery v. Turner Elkhorn

Mining Co., 428 U.S. 1, 15, 96 S. Ct. 2882, 49 L. Ed. 2d

752 (1976). It is not clear from past case law, however,

whether rational basis review is the appropriate level of

scrutiny for a statute that abrogates common-law

remedies without providing or leaving open a substitute

remedial scheme.

In fact, the Supreme Court as a whole and individual

Justices of the Court have repeatedly recognized that

"[q]uite serious constitutional questions might be raised

if a legislature attempted to abolish certain categories of

common-law [**64] rights in some general way." Prune-

Yard Shopping Ctr. v. Robins, 447 U.S. 74, 93-94, 100

S. Ct. 2035, 64 L. Ed. 2d 741 (1980) (Marshall, J,

concurring). See also New York Central R.R. Co. v.

White, 243 U.S. 188, 201, 37 S. Ct. 247, 61 L. Ed. 667

(1917) (expressing uncertainty as to whether "a state

might, without violence to the constitutional guaranty of

'due process of law,' suddenly set aside all common-law

rules respecting liability as between employer and

employee, without providing a reasonably just

substitute"). To date, the Supreme Court has never

decided what level of constitutional scrutiny applies to a

statute that abrogates a common-law cause of action

and leaves no alternative remedy available. Dissenting

from the dismissal of certiorari in a case that would have

presented this question squarely, Justice White noted:

Whether due process requires a legislatively

enacted compensation scheme to be a quid pro

quo for the common-law or state-law remedy it

replaces, and if so, how adequate it must be, . . .

appears to be an issue unresolved by this Court,

and one which is dividing the appellate and highest

courts of several States.

Fein v. Permanente Med. Group, 474 U.S. 892, 894-95,

106 S. Ct. 214, 88 L. Ed. 2d 215 (1985) (White, J.,

dissenting fromdismissal of certiorari). [**65]This same

question was expressly left unresolved in Duke Power,

which declined to decide what constitutional test would

4 All the cases on which the majority relies are distinguishable on one or more of these grounds.

Lyon involved a challenge to the General Aviation Revitalization Act's statute of repose, which barred any "civil action" against

amanufacturer if the accident occurredmore than eighteen years after the aircraft was delivered to the purchaser.See 252 F.3d

at 1081. The statute did not completely extinguish litigants' rights to sue in tort, but only limited the window in which such causes

of action could be filed. The Lyon plaintiffs had not yet filed an action at the time of the statute's passage. See id.

Austin involved a challenge to an amendment of the Fair Labor Standards Act that barred recovery of unpaid overtime wages

accrued prior to 1986. See 855 F.2d at 1431. The amendment did not abrogate state tort law; rather, it curtailed a

statutorily-created cause of action. See id. at 1436 ("Property rights to public benefits are defined by the statutes or customs

that create the benefits. When, as here, the statute authorizing the benefits is amended or repealed, the property right

disappears.") (internal [**62] quotation marks omitted).

Fields involved a challenge to Oregon's statute of limitations for wrongful death suits and its statute of repose for medical

malpractice suits. The state provisions did not extinguish individuals' ability to sue entirely, but only narrowed the temporal

window in which suits could be filed. See 413 F.3d at 956-57. Moreover, Fields noted that the plaintiffs' "right of action for

wrongful death is purely statutory and . . . in Oregon there was no right of action for wrongful death at common law." Id. at 959.

In addition, Oregon's statutes of limitation and repose were enacted long before Fields filed his suit. See id. at 949; see alsoOr.

Rev. Stat. §§ 30.020(1) (statute of limitations), 12.110(4) (statute of repose).

Duke Power involved a challenge to the Price-AndersonAct, which limited federally licensed nuclear facilities' accident liability

to $ 560 million. See 438 U.S. at 66-67. The Act did not abrogate state tort remedies, but only imposed a federal limit on the

maximum amount of recovery plaintiffs could obtain. The Act also provided for cost-sharing among nuclear operators and the

mandatory waiver of defenses in case of an accident, id. which the Court [**63] held was a "reasonably just substitute for the

[status quo at] common-law[.]" Id. at 88. The plaintiffs, who lived close to planned nuclear facilities, had not filed any cause of

action at the time of the Price-Anderson Act's passage; rather, they sought a declaratory judgment that the Act was

unconstitutional, premised on the prospective due process violation they would suffer should a nuclear accident occur. Id. at

67-70.
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apply to a statute that left no alternative remedies

available:

Initially, it is not at all clear that the Due Process

Clause in fact requires that a legislatively enacted

compensation scheme either duplicate the recovery

at common law or provide a reasonable substitute

remedy. However, we need not resolve this question

here since the Price-Anderson Act does, in our

view, provide a reasonably just substitute for the

common-law or state tort law remedies it replaces.

[*1151] 438 U.S. at 88 (footnote omitted).

Following Duke Power's lead, when this Circuit

confronted a substantive due process challenge to a

portion of the Atomic Energy Act abolishing individuals'

ability to sue certain government contractors for injuries

recognized at state common law inAtmospheric Testing,

it upheld the Act on rational basis review only in

conjunction with the observation that substitute

remedies -- both the Federal Tort Claims Act and

veterans benefits legislation -- were available to

compensate the would-be plaintiffs for the unavailability

of personal injury and wrongful death suits. See Atmo-

spheric Testing, 820 F.2d at 990-91. [**66]
5 Other

courts of appeal have done the same. See, e.g., Ham-

mond, 786 F.2d at 14 (noting that, in addition to the

Federal Tort ClaimsAct's administrative scheme, "there

may be government compensation available to many of

those injured by radiation, including the plaintiff here,

under veterans benefits legislation, . . . or the [Federal

Employees Compensation Act]."); Ducharme v. Merrill-

Nat'l Labs., 574 F.2d 1307, 1309 (5th Cir. 1978)

(upholding the Swine Flu Act's prohibition on tort suits

against private manufacturers of swine flu vaccine, but

also noting that "[t]he [substitute] cause of action

provided by the Swine Flu Act to an injured person

against the United States is substantially the same as

that afforded . . . under [Louisiana law] except that

under the Swine Flu Act no trial by jury is afforded and

the plaintiff is required to seek first administrative review

of his claim.")

Just as the federal courts are reluctant to construe a

statute as abolishing common-law rules without

providing some alternative method of redress, so

Congress is reluctant to pass legislation immunizing a

private industry from common-law tort liability -- for

example, when that industry is acting in concert with a

governmental program or playing a vital role in the

nation's economy or defense -- without preserving state

tort law as a parallel track or providing some alternative

mechanism to compensate injured parties. 6 Similarly,

the Supreme Court has sometimes declined to read

federal statutes as extinguishing the availability of state

tort causes of action in preemption cases -- even where

no due process argument was advanced by the parties

-- when the statute [*1152] lacks a clear statement that

Congress intended to do so. See, e.g., Wyeth v. Levine,

129 S.Ct. 1187, 1200, 173 L. Ed. 2d 51 (2009); Spri-

etsma v. Mercury Marine, 537 U.S. 51, 64, 123 S. Ct.

518, 154 L. Ed. 2d 466 (2002).

The statute at issue here is different. As interpreted by

themajority, thePLCAA [**69] retroactively extinguishes

Plaintiffs' pending state tort causes of action, and it

leaves them without any remedy for the injuries they

claim they have suffered due to Defendants' unlawful

acts. No controlling case law establishes that such

legislation survives constitutional scrutiny. Rather, the

cases canvassed above suggest that at least amodified

form of rational basis review, and perhaps a more

5 Kyle Rys., Inc. v. Pacific Admin. Servs., Inc., 990 F.2d 513 (9th Cir. 1993), is not to the contrary. The plaintiff in Kyle had not

filed a state claim for unjust enrichment at the time of ERISA's passage, so the property interest he was asserting was an

interest in bringing a lawsuit, not in maintaining [**67] a pending one. Kyle, 990 F.2d at 518-19. Additionally, although ERISA

did not furnish Kyle with a replacement federal cause of action, id. at 519, it does provide certain "quid pro quos" to individuals

covered by employee benefit plans. The PLCAA, in contrast, provides nothing but a "gap in the law." Id.

6 Consider, [**68] for example, the National Childhood Vaccine Injury Act, 42 U.S.C. §§ 300aa-1 et seq., which provides a

no-fault compensation scheme as an alternative to tort law, see Schafer v. American Cyanamid Co., 20 F.3d 1, 1-2 (1st Cir.

1994); and the Air Transportation Safety and System Stabilization Act, 49 U.S.C. §§ 40101 et seq., which creates a

compensation fund and provides "an exclusive federal cause of action for . . . claims [arising out of the September 11, 2001,

airplane crashes] to be brought in the Southern District of New York, and adjudicated on the basis of applicable state law."

Benzman v. Whitman, 523 F.3d 119, 126 (2d Cir. 2008) (internal citations omitted). But see FISAAmendments Act of 2008, §

802, 122 Stat. 2436, Pub. L. No. 110-261 (July 10, 2008) (providing that a "civil action . . . in a Federal or State court" arising

out of an individual or telephone company's cooperation with the government's counter-terrorism wiretap program "shall be

promptly dismissed" upon the Attorney General's certification). No federal court has yet considered whether the FISA

Amendments Act violates due process.
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searching type of review, may be warranted for such a

statute.

More specifically, if one applied to a statute abolishing

pending common-law causes of action and providing

no alternative remedy a test nomore searching than the

rational basis review applied to the Price-Anderson Act

in Duke Power, it is possible that such a statute would

be held to violate due process. Duke Power inquired

whether "the legislature has acted in an arbitrary and

irrational way," 438 U.S. at 84 (quoting Usery, 428 U.S.

at 15), but, as part of its "arbitrary and irrational" inquiry,

engaged in a lengthy examination of thePrice-Anderson

Act, taking into consideration among other things that

the Act provided a compensation scheme that was a

"reasonably just substitute" to the common law, id. at

88, and perhaps [**70] even an improvement on the

common law. 7 In other words, the availability and

effectiveness of alternative remedies was a factor in

determining whether Congress had acted rationally or

not. Thus,Duke Power applied amodified rational basis

test, not unlike the due process test applied in cases

involving retroactive legislation. See Pension Benefit

Guar. Corp. v. R.A. Gray & Co., 467 U.S. 717, 729, 104

S. Ct. 2709, 81 L. Ed. 2d 601 (1984) (economic

legislation that Congress plainly intends to have

retroactive effect must not only be rationally related to a

legitimate state interest as a general matter, but there

must also be a rational basis for its retroactive

application). Duke Power suggests that, at a minimum,

a modified rational basis test would apply here,

rendering the PLCAA constitutional only if there were

rational bases both for Congress's failure to supply any

alternative remedies and for its decision to apply the

dismissal provision retroactively to extinguish the

remedies for common-law injuries that had already

occurred and were the subject of pending litigation. 8

[*1153] Alternatively, Duke Power leaves open the

possibility that where the challenged statute leaves no

alternative remedy available, the statute should be

subject not to rational basis review but to a heightened

form of scrutiny. See Duke Power, 438 U.S. at 88.

Concurring in PruneYard, which upheld a California

state constitutional limitation on the availability of private

trespass claims against peaceful leafletters, Justice

Marshall agreed that states may alter the protection of

the common law to a point, but he emphasized:

I do not understand the Court to suggest that rights

of property are to be defined solely by state law, or

that there is no federal constitutional barrier to the

abrogation of common-law rights by Congress or a

state government. The constitutional terms "life,

liberty, and property" do not derive their meaning

solely from the provisions of positive law. They

have a normative dimension as well, establishing a

sphere of private autonomy which government is

bound to respect. Quite serious [**73] constitutional

questions might be raised if a legislature attempted

to abolish certain categories of common-law rights

in some general way. Indeed, our cases

demonstrate that there are limits on governmental

authority to abolish "core" common-law rights,

including rights against trespass, at least without a

compelling show ing of necessity or a provision for

a reasonable alter native remedy.

PruneYard, 447 U.S. at 93 (Marshall, J., concurring)

(footnote omitted; emphases added). In other words,

even though no one has a protected property interest in

any particular rule of the common law "entitling him to

7 See id. at 90-92 ("We view the congressional assurance of a $ 560 million fund for recovery, accompanied by an express

statutory commitment[] [**71] to take whatever action is deemed necessary and appropriate to protect the public from the

consequences of a nuclear accident, to be a fair and reasonable substitute for the uncertain recovery of damages of this

magnitude from a utility or component manufacturer, whose resources might well be exhausted at an early stage . . . . Nor are

we persuaded that the mandatory waiver of defenses required by theAct is of no benefit to potential claimants . . . . All of these

considerations belie the suggestion that the Act leaves the potential victims of a nuclear disaster in a more disadvantageous

position than they would be in if left to their common-law remedies -- not known in modern times for either their speed or

economy.") (internal citations omitted).

8 Of course, as rational basis review does not require that legislation be the least restrictive means of achieving Congress's

ends, the alternative remedy would not need to be an equally good substitute for the tort remedy it displaced. See Atmospheric

Testing, 820 F.2d at 991 (acknowledging that "Congress could have . . . [achieved its goal of protecting independent

government contractors from suit] and still provided those injured by radiation [**72] amore generous substitute compensation

scheme," but concluding that "we cannot say that Congress'[s] choice of means was without any rational basis.") (internal

quotation marks omitted).
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insist that it shall remain unchanged for his benefit,"

White, 243 U.S. at 198, an individual does have a

weighty property interest in having some legal means

available to redress an injury that would have been

compensable at common law. Justice Marshall's

concurrence in PruneYard suggests this interest may

be so weighty as to require not merely a rational relation

to a legitimate governmental interest, but a "compelling

showing of necessity" -- a heightened form of scrutiny.

PruneYard, 447 U.S. at 93 (Marshall, J., concurring).

C.

I will not venture further into this unsettled constitutional

[**74] territory. For purposes of the avoidance canon, it

is sufficient to determine that a serious constitutional

question exists, and the case law I have just canvassed

demonstrates that this is so.Clark, 543 U.S. at 381. The

majority disagrees, noting that "[t]he dissent does not,

and cannot, point to a single case in which we, the

Supreme Court, or any sister circuit has held that a

federal statute violates substantive due process for the

reasons asserted by Plaintiffs." Maj. Op. at 5578. But

that is precisely the point of the constitutional avoidance

canon -- to avoid open questions. As I have explained,

the Supreme Court in Duke Power expressly left open

the question whether "the Due Process Clause . . .

requires that a legislatively enacted compensation

scheme either duplicate the recovery at common law or

provide a reasonable substitute remedy." Duke Power,

438 U.S. at 88. See also PruneYard, 447 U.S. at 93

(Marshall, J., concurring) (noting that the question

whether Congress can constitutionally "abolish certain

categories of common-law [*1154] rights in some

general way . . . without a compelling showing of

necessity or a provision for a reasonable alternative

remedy" is unresolved). Nor [**75] has this Court ever

upheld against constitutional challenge a statute with

the same sweepingly preclusive effect on state tort

remedies as the majority reads the PLCAA to have. 9

Precisely because we have no precedent to follow in

resolving Plaintiffs' substantive due process challenge,

we should not do so if we can avoid it.

I therefore cannot join the majority in rejecting on the

merits Plaintiffs' substantive due process challenge.

The applicable case law does not compel the majority's

conclusions that, applying rational basis review, the

PLCAA survives review. Nor does it foreclose the

possibility that a focused form of rational basis review,

taking special account of the retroactivity feature and

the lack of any alternative means of redress, or, even,

heightened [**76] scrutiny applies. Reading the PLCAA

to extinguish Plaintiffs' claims without providing any

alternative scheme for compensation thus raises serious

constitutional questions that neither we nor theSupreme

Court have resolved. I do not know how I would resolve

these questions if they were unavoidably beforeme, but

I am certain that they are more serious and complex

than the majority's brief treatment suggests.

II.

Given my view of the constitutional issue in this case, I

am constrained to apply the venerable maxim of

statutory interpretation prescribing that where

ambiguous statutory language is capable of bearing

two or more interpretations, courts should adopt the

interpretation that does not raise a serious constitutional

question "unless such construction is plainly contrary to

the intent of Congress." DeBartolo, 485 U.S. at 575.

See also INS v. St. Cyr, 533 U.S. 289, 299-300, 121 S.

Ct. 2271, 150 L. Ed. 2d 347 (2001) ("[I]f an otherwise

acceptable construction of a statute would raise serious

constitutional problems, and where an alternative

interpretation of the statute is 'fairly possible,' we are

obligated to construe the statute to avoid such

problems.") (quoting Crowell v. Benson, 285 U.S. 22,

62, 52 S. Ct. 285, 76 L. Ed. 598 (1932)).

As I [**77] explain below, there is such an alternative

interpretation of the PLCAA's predicate exception: one

that would avoid raising the substantive due process

question altogether, by construing Plaintiffs' state-law

causes of action as arising under "statute[s] . . .

applicable to the sale and manufacture" of firearms. 15

U.S.C. § 7903(5)(A)(iii). This alternative interpretation

is not only "fairly possible" in light of the statute's text

and legislative history, see St. Cyr, 533 U.S. at 300

(internal citation and quotation marks omitted), but also

preferable to the majority's reading raising the

constitutional questions just outlined.

A.

9 The majority asserts that "scores of cases concerning very similar statutes have held that the statutes do not violate

substantive due process principles," Maj. Op. at 5579, but it cites to none. As I have shown above, supra note 4, each of the

cases on which the majority relies in rejecting Plaintiffs' substantive due process argument involves a statute that is

distinguishable from the PLCAA in some significant respect.
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The PLCAA's predicate exception creates a carve-out

from the PLCAA's mandatory dismissal provision for

"action[s] in which amanufacturer or seller of a qualified

product knowingly violated a State or Federal statute

applicable to the sale or marketing of the product, and

the violation was a proximate cause of the harm for

[*1155] which relief is sought." 15 U.S.C. §

7903(5)(A)(iii).

The ambiguity in this provision derives primarily from its

use of the word "applicable." As the majority notes, the

phrase "applicable to X" can mean, broadly, "capable of

being applied [**78] to X," or, narrowly, "specifically or

even exclusively relevant to X." Construing other

statutes and enactments, courts have read the word

"applicable" more broadly or more narrowly, depending

upon contextual clues. See, e.g., Fong v. Glover, 197

F.2d 710, 711 (9th Cir. 1952);McGee v. Peake, 511 F.3d

1352 (Fed. Cir. 2008); Snyder v. Buck, 75 F. Supp. 902,

907 (D.D.C. 1948), vacated on other grounds, 179 F.2d

466, 85 U.S. App. D.C. 428 (D.C. Cir. 1950)). Like the

majority, I think case law construing what Congress

meant when it used the word "applicable" in other

statutes unrelated to the PLCAAdoes little to illuminate

the word's meaning here. See Fogerty v. Fantasy, Inc.,

510 U.S. 517, 522-24, 114 S. Ct. 1023, 127 L. Ed. 2d

455 (1994). What is clear, at least, is that the predicate

exception cannot possibly encompass every statute

that might be "capable of being applied" to the sale or

manufacture of firearms; if it did, the exception would

swallow the rule, and no civil lawsuits would ever be

subject to dismissal under the PLCAA. I therefore agree

with the majority that a limiting principle must be found,

and that rather than trying to locate it in the word

"applicable" [**79] itself, we must look to the predicate

exception's surrounding words.

In my view, the key to interpreting the predicate

exception is Congress's use of the word "knowingly." 15

U.S.C. § 7903(5)(A)(iii). Generally speaking, a

"knowing" violation of a given law requires "proof of [the

defendant's] knowledge of the facts that constitute the

offense."Bryan v. United States, 524U.S. 184, 193, 118

S. Ct. 1939, 141 L. Ed. 2d 197 (1998); see also Cal.

Penal Code § 7, para. 5 (stating that for purposes of the

California Penal Code, "[t]he word 'knowingly' imports

only a knowledge that the facts exist which bring the act

or omission within the provisions of this code. It does

not require any knowledge of the unlawfulness of such

act or omission."). Knowing conduct thus stands in

contrast to negligent conduct, which typically requires

only that the defendant knew or should have known

each of the facts that made his act or omission unlawful

and/ or the harm that was likely to occur. 10

Neither of the California statutes on which Plaintiffs' suit

is based requires actual knowledge as a prerequisite for

liability. The negligence statute, Cal. Civ. Code §

1714(a), requires as part of the proximate cause

analysis that the harm caused by a defendant's act or

omission be "reasonably foreseeable." Lugtu v. Cal.

Highway Patrol, 26 Cal. 4th 703, 716, 110 Cal. Rptr. 2d

528, 28 P.3d 249 (2001). A private nuisance under the

nuisance statute, Cal. Civ. Code §§ 3479-80, generally

requires a showing that the defendant's act caused an

"unreasonable invasion of [the plaintiff]'s interest in the

free use and enjoyment of [hi]s property." Hellman v. La

Cumbre Golf & Country Club, 6 Cal. App. 4th 1224,

1230, 8 Cal. Rptr. 2d 293 (1992). This

"unreasonableness" factor plays a similar role to the

"foreseeability" factor in the negligence context, and

California courts have recognized that an action for

nuisance will [*1156] often require functionally the

same showing as an action for negligence. See El

Escorial Owners' Ass'n v. DLC Plastering, Inc., 154 Cal.

App. 4th 1337, 1349, 65 Cal. Rptr. 3d 524 (2007);

[**81] Pamela W. v. Millsom, 25 Cal. App. 4th 950, 954

n.1, 30 Cal. Rptr. 2d 690 (1994); Lussier v. San Lorenzo

Valley Water Dist., 206 Cal. App. 3d 92, 103-04, 253

Cal. Rptr. 470 (1988).

That neither Cal. Civ. Code § 1714 nor Cal. Civ. Code

§§ 3479-80 requires knowing conduct is not the end of

the inquiry. The PLCAA's predicate exception does not

limit its application to suits for "violations of State or

Federal statutes that require knowing conduct"; rather,

it applies to suits for "knowing[] violation[s] [of] . . . State

or Federal statute[s]." 15 U.S.C. § 7903(5)(A)(iii). The

difference is material: The PLCAA's actual knowledge

requirement can quite reasonably be read to create a

mental-state overlay, a heightened requirement that a

plaintiff must meet if his lawsuit is to proceed under the

10 See RESTATEMENT (THIRD) OF TORTS § 3, cmt. g ("To establish the actor's negligence, it is not enough that there be

a likelihood of harm; the likelihood must be foreseeable to the actor at the time of conduct. Foreseeability often relates to

practical [**80] considerations concerning the actor's ability to anticipate future events or to understand dangerous conditions

that already exist. In such cases, what is foreseeable concerns what the actor 'should have known.'").
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new PLCAA regime, regardless of whether the

underlying statute requires such a mens rea. 11

Plaintiffs here allege that Defendants knowingly

committed a range of acts in violation of California

negligence and nuisance law. Specifically, they allege

that "Defendants . . . knowingly participate in and

facilitate the secondary market where persons who are

illegal purchasers[, including Furrow,] . . . obtain their

firearms," First Amended Complaint ("FAC") P 31

(emphasis added), and that "Defendant[s] . . . select

and develop distribution channels that they know

[**83] regularly provide guns to criminals and underage

end users . . . [and, despite information fromgovernment

crime trace reports,] knowingly supply a range of

disreputable distributors, dealers, gun shops,

pawnshops, gun shows, and telemarketers in the State

of California . . . ." Id. P 32 (emphases added). 12

Plaintiffs also allege that Defendants intentionally flood

police departments with [*1157] frequent waves of

upgrades, enabling Defendants to resell police

departments' retired models on the secondary market.

And Plaintiffs allege that "Defendants have full

knowledge that their policies and practices will and

regularly do result in substantially increased levels of

firearms use in crime . . . in California, and that their

conduct . . . [unreasonably] interferes with the public

safety, health or peace . . . ." Id. P 126-29 (emphasis

added).

With their allegations, Plaintiffs are not imputing

vicarious liability to Defendants for Furrow's unlawful

acts. Rather, they are alleging that Defendants

themselves knowingly engaged in unlawful conduct:

dangerous distribution and marketing practices, and

the knowing maintenance of a nuisance. And while the

majority is correct that Furrow's shooting was the last

link in the causal [**85] chain that occasioned Plaintiffs'

suit, see Maj. Op. at 5554 n.1, the violations of law for

which Plaintiffs seek redress as against Defendants

Glock and RSR are separate from the violations of law

that Furrow himself committed. In other words, Plaintiffs

advance a theory of direct liability, not vicarious liability,

against Defendants. Their cause of action is premised

on the allegation that Defendants' ownwrongful conduct

proximately caused them harm. 13

One could quarrel with Plaintiffs' theory of causation,

[**87] to be sure, and perhaps they would lose on

11 I note, in addition, that Congress's use of the word "violation" does not necessarily suggest a distinction between

common-law-based duties and legislatively-imposed duties. Cf. Riegel v. Medtronic, Inc., 552 U.S. 312, 128 S.Ct. 999, 1008,

169 L. Ed. 2d 892 (2008) ("Congress is entitled to know what meaning this Court will assign to terms regularly used in its

enactments. Absent other [**82] indication, reference to a State's [']requirements['] includes its common-law duties. . . .

[C]ommon-law liability is premised on the existence of a legal duty, and a tort judgment therefore establishes that the defendant

has violated a state-law obligation.") (emphasis added); Medtronic, Inc. v. Lohr, 518 U.S. 470, 486, 495, 116 S. Ct. 2240, 135

L. Ed. 2d 700 (1996) (plurality opinion) (holding that § 360k of the Medical Device Amendments, which preempts "any

requirement (1) which is different from, or in addition to, any requirement applicable under this chapter to the device," does not

"den[y] Florida the right to provide a traditional damages remedy for violations of common-law dutieswhen those duties parallel

federal requirements.") (emphasis added).

12 Further, Plaintiffs' complaint alleges that "the easy availability of firearms for criminal purposes is a direct, known result of

[D]efendants' marketing and distribution policies and practices." FAC P 58 (emphasis added). Although the Bureau of Alcohol,

Tobacco and Firearms has "reported . . . that . . . about 1% [of dealers nationwide] account for [**84] over half of the

successfully traced guns used in crime," id. P 49, and although ATF regularly forwards Defendants crime-trace data on

particular distributors and dealers, Defendants "choose not to use the data . . . to change their marketing and distribution

practices to reduce the foreseeable risk that their firearms will become possessed by prohibited persons." Id. P 66 (emphasis

added). Further, Plaintiffs allege, Defendant manufacturers choose not to train their dealers, id. P 77, or to cut off contracts with

distributors who sell to dealers with disproportionately high sale-to-crime rates. Id. P 72. Defendants also allegedly market their

products to appeal to prospective purchasers with criminal intent, emphasizing characteristics such as easy concealability and

rapid fire capability. Id. P 81-88.

13 In this respect, the case law concerning suits against municipalities under 42 U.S.C. § 1983may provide a useful analogy,

as it throws the distinction between direct liability and respondeat superior -- a type of vicarious liability -- into sharper relief.

UnderMonell v. Dep't of Soc. Servs., 436 U.S. 658, 98 S. Ct. 2018, 56 L. Ed. 2d 611 (1978), "a municipality cannot be held liable

solely because it employs a tortfeasor -- or, in other words, a municipality cannot be held liable under § 1983 on a respondeat

superior theory." Id. at 691. But, Monell held, a municipality can be held directly liable for a violation of the Constitution or a

federal law under § 1983 if its own "policy or custom . . . inflicts the injury[.]" Id. at 694. Later cases have clarified [**86] that a

municipality will be liable for a policy of inadequate training or supervision of police officers only if the policy "reflects a
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summary judgment or at trial. But this Court determined

on a prior appeal that Plaintiffs have properly stated

violations of California law (including satisfying the

statutes' requirement of proximate cause) for purposes

of surviving a motion to dismiss, see Ileto v. Glock, 349

F.3d 1191, 1194 (9th Cir. 2003), and that holding is the

law of the case. Maj. Op. at 5558 & n.2. The question

now before us is whether, assuming that Plaintiffs have

stated violations of California law, they have also alleged

sufficient facts to come within the PLCAA's predicate

exception and avoid its mandatory dismissal

requirement.

At the time Plaintiffs' complaint was originally filed, the

PLCAA had not yet been enacted. So, by alleging that

Defendants had actual knowledge of the impact [*1158]

of their intentional actions rather than that the impact

was reasonably foreseeable, Plaintiffs put forwardmore

than they needed to state a claim under the California

statutes. 14 When Congress passed the PLCAA in

2005, though, it effectively raised the bar concerning

what Plaintiffs must allege to avoid a motion to dismiss.

As a result, evenwhen the underlying state statute does

[**88] not itself require "knowing" action, plaintiffs must

now allege and, ultimately, prove such actions to survive

PLCAA preemption. 15

In short, Plaintiffs have presciently undertaken to prove

that Defendants knew the impact of their actions and

undertook them anyway, even though the underlying

state statutes require only that Defendants should have

known, and not that they actually knew, the impact of

their actions. Because Plaintiffs have adequately and

specifically pleaded actual knowledge, they have shown

"knowing[] violat[ions]" of the California statutes that

form the basis for their suit. 15 U.S.C. 7903(5)(A)(iii).

Understanding the phrase "knowingly violated" as

imposing a heightened pleading requirement for litigants

[**90] who seek to come within the predicate exception

thus gives sense and structure to an otherwise

ambiguous provision. 15 U.S.C. 7903(5)(A)(iii). Having

located the predicate exception's limiting factor, it makes

sense to read the term "applicable" broadly,

encompassing statutes that are "capable of being

applied" to the sale or marketing of firearms, asCal. Civ.

Code §§ 1719 and 3479-80 certainly are.

B.

My interpretation of the predicate exception is fully

consistent with surrounding provisions of the PLCAA's

text. Unlike the majority, I read the PLCAA's text as

'deliberate' or 'conscious' choice by a municipality" not to avoid the risk of harm. City of Canton, Ohio v. Harris, 489 U.S. 378,

389, 109 S. Ct. 1197, 103 L. Ed. 2d 412 (1989).

Suppose, for example, that a municipality maintains a policy of hiring police officers without running criminal background

checks on them or providing firearms training, and that it knows several of its officers have committed violent crimes in the

course of duty in the past. If a police officer hired and retained under this policy then shoots and kills a group of innocent

bystanders, the municipality would not be liable to the victims for the shooting on a respondeat superior theory, but it would be

directly liable for its own wrongful act: maintaining a policy of inadequate screening and supervision with "deliberate

indifference" to the risk of harm that policy created. See Bd. of County Commissioners of Bryan County, Oklahoma v. Brown,

520 U.S. 397, 117 S. Ct. 1382, 137 L. Ed. 2d 626 (1997). The violations are distinct, even though the same act -- the shooting

-- occasions the victim's suit.

14 I note, in this respect, that California courts do recognize "an aggravated form of negligence," sometimes called "willful

misconduct," for which the "pleading requirements are similar to negligence but stricter": A plaintiff must show "(1) actual or

constructive knowledge of the peril to be apprehended, (2) actual or constructive knowledge that injury is a probable, as

opposed to a possible, result of the danger, and (3) conscious failure to act to avoid the peril." Berkley v. Dowds, 152 Cal. App.

4th 518, 526-28, 61 Cal. Rptr. 3d 304 (2007) (internal alterations, quotation marks, and citations omitted). The PLCAA, on my

reading, would require something slightly more onerous: a showing of actual, not constructive, knowledge of all the elements

that establish a violation of law.

15 When Congress is acting in an area over which it has constitutionally delegated authority, there is nothing particularly

unusual about a federal statute adding to the proof burdens that would be applicable under state law. See, e.g., Gorman v.

Wolpoff & Abrahamson, LLP, 552 F.3d 1008, 1025-27 (9th Cir. 2009) [**89] (holding that the Fair Credit Reporting Act permits

state defamation claims to avoid preemption, if at all, only if plaintiffs plead and prove "malice or willful intent," a mens rea not

inherent in most state defamation actions); 800 Adept, Inc. v. Murex Securities, Ltd., 539 F.3d 1354, 1369 (Fed. Cir. 2008)

("State tort claims against a patent holder, including tortious interference claims, based on enforcing a patent in the

marketplace, are 'preempted' by federal patent laws, unless the claimant can show that the patent holder acted in 'bad faith' in

the publication or enforcement of its patent.").
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strongly supporting the view that the Act's purpose is to

protect firearms manufacturers and sellers from liability

for acts solely those of third parties.

First, according to the PLCAA's "Purposes" section, the

purpose of the Act is "[t]o prohibit causes of action

against manufacturers [and sellers] . . . for the harm

solely caused by the criminal or unlawful misuse of

firearm products or ammunition products by others." 15

U.S.C. § 7901(b)(1) (emphasis added). The majority

ignores Congress's use of the word [*1159] "solely,"

reading this provision to suggest that Congress's

intention was "to preempt common-law claims, such as

general [**91] tort theories of liability." Maj. Op. at 5564.

I disagree.

The purpose articulated at § 7901(b)(1) is, by its own

terms, not to reject tort theories of liability in general, but

rather to prevent claims alleging strict or vicarious

liability. Indeed, the PLCAA repeatedly describes the

sorts of lawsuits with which Congress was concerned

as lawsuits based particularly on vicarious liability

theories. See 15 U.S.C. §§ 7901(a)(3) ("harm caused

by the misuse of firearms by third parties"); 7901(a)(5)

("harm caused by those who criminally or unlawfully

misuse firearm products or ammunition products that

function as designed and intended"); 7901(a)(6) ("harm

that is solely caused by others"). Reading the predicate

exception to encompass only lawsuits alleging that

defendants themselves knowingly engaged in unlawful

conduct is fully consistent with this purpose, as such a

reading would preclude the filing of suits that allege

liability arising solely out of acts taken by third parties

which the defendants failed to correct or prevent.

Second, the majority notes that the PLCAA elsewhere

speaks of "Federal, State, and local laws" that "heavily

regulate[]" the manufacture and sale of firearms, 15

U.S.C. § 7901(a)(4), [**92] and it concludes that

Congress likely had only this narrow subset of laws

(apparently, firearm-specific laws and regulations) in

mind when drafting the predicate exception as well.

Maj. Op. at 5566. I draw precisely the opposite

conclusion from Congress's choice of language in §

7901(a)(4). That subsection speaks of "Federal, State,

and local laws" (not "statutes") that "heavily regulate[]"

(rather than "apply to") firearms. Id. § 7901(a)(4)

(emphases added). If Congress had intended the

predicate exception to reach only those statutes

specifically regulating the sale or marketing of firearms,

to which it appears § 7901(a)(4) refers, surely the more

straightforward way to do so would be to mirror the

language of § 7901(a)(4) more closely. See Boise

Cascade Corp. v. United States Envtl. Prot. Agency,

942 F.2d 1427, 1432 (9th Cir.1991) ("[W]e presume that

words used more than once in the same statute have

the same meaning."). Instead, Congress chose to use

the broader phrase "State or Federal statute[s]

applicable to the sale or marketing of [firearms]" in the

predicate exception. Id. § 7903(5)(A)(iii). If any inference

can be drawn from this difference in language, it is not

that § 7901(a)(4) [**93] and § 7903(5)(A)(iii) should be

read as coterminous, as the majority suggests, but that

they should be read differently. See Tang v. Reno, 77

F.3d 1194, 1197 (9th Cir. 1996) ("[W]here Congress

includes particular language in one section of a statute

but omits it in another section of the same Act, it is

generally presumed that Congress acts intentionally

and purposely in the disparate inclusion or exclusion.").

Third, the majority states that "Congress'[s] intention to

create national uniformity" -- an intention to which the

PLCAAadverts only indirectly, in the "Purposes" section

at 15U.S.C. § 7901(b)(4) ("[t]o prevent . . . unreasonable

burdens on interstate . . . commerce") -- is incompatible

with a reading of the predicate exception that would

allow Plaintiffs' claims to survive. Maj. Op. at 5566. I

disagree here as well. Reading the predicate exception

to impose an actual knowledge requirement on litigants

does create a nationally uniform baseline standard of

liability. At the same time, this reading also

accommodates another of thePLCAA's stated purposes

-- "preserv[ing] and protect[ing] the important principles

of federalism [and] State sovereignty," 15 U.S.C. §

7901(b)(6) [**94] -- by allowing the continued [*1160]

enforcement of state laws that, like California's, reflect

the considered policy choices of the legislature. It is

worth noting, in this regard, that the California Penal

Code specifically states that the unlawful possession of

a firearm is a nuisance. See Cal. Penal Code §

12028(b). And several years after Defendants

committed the acts alleged in Plaintiffs' complaint, the

California legislature amended the negligence statute

to specify that "[t]he design, distribution, or marketing of

firearms and ammunition is not exempt from the duty to

use ordinary care and skill that is required by this

section." Cal. Civ. Code § 1714(a); see also A.B. 496,

2002 Cal. Legis. Serv. 906 (West) (2002).

I therefore conclude that the PLCAA's text is fully

consistent with the reading of the predicate exception I

have suggested: that "statute[s] applicable to the sale

ormarketing of [firearms]" includes any statutes capable

of being applied to the sale or marketing of firearms, but
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that to proceed under the exception, litigants must

allege that defendants "know ingly violated" those

statutes. 15U.S.C. § 7903(5)(A)(iii). Far from "ignor[ing]

the text and purpose of [the] [**95] statute," see Maj.

Op. at 5568 n.8 (quoting Boumediene v. Bush, 128 S.

Ct. 2229, 2271, 171 L. Ed. 2d 41 (2008)), I think this to

be an entirely fair reading of the PLCAA.

C.

DeBartolo counsels that courts employing the canon of

constitutional avoidance look not only to the statutory

text, but also to the legislative history, to ensure that

their reading of the statute is not contrary to Congress's

clear intent. DeBartolo, 485 U.S. at 583-84; see also

Catholic Bishop, 440 U.S. at 504. Unlike the majority, I

read the PLCAA's legislative history not to foreclose the

reading I suggest here, but rather in large part to support

it.

Senator Sessions, one of the bill's leading supporters,

stated that "[t]his bill is incredibly narrow. It only forbids

lawsuits brought against lawful manufacturers and

sellers of firearms or ammunition if the suits are based

on criminal or unlawful misuse of the product by a third

party." 151Cong. Rec. S8908 (July 26, 2005) (statement

of Sen. Sessions). Reading through the legislative

history, it becomes clear that like Senator Sessions, the

bill's supporters broadly understood that the PLCAA

would not do away with all tort liability, but rather that it

would (1) limit firearms [**96] manufacturers or sellers'

tort liability to their own conduct, not the conduct of third

parties (thus imposing a narrow view of foreseeability

and proximate cause), and (2) impose an extra

"knowledge" requirement on state-defined duties of

care. 16 The bill was viewed essentially [*1161] as a

tort-reformmeasure, aimed at restraining the supposed

expansion of tort liability beyond its "traditional[]"

boundaries, 151 Cong. Rec. S8910 (July 26, 2005)

(statement of Sen. Sessions), particularly by "activist

judge[s]" and municipalities suing the gun industry on

public nuisance and strict liability theories. Id. at S8911.
17 Suits for the wrongful acts of firearms manufacturers

and sellers themselves were not the focus of the

dismissal provision.

I recognize, of course, that individual legislators at

times suggested divergent views of what sorts of

16 See, e.g., 151 Cong. Rec. S9088 (July 27, 2005) (statement of Sen. Craig) ("[This bill] does not prevent [gunmanufacturers

and sellers] from being sued for their ownmisconduct. This bill only stops one extremely narrow category of lawsuits[:] lawsuits

that attempt to force the gun industry to pay for the crimes of third parties over whom they have no control. We have tried to

make that limitation as clear as we possibly can . . . ."); id. (statement [**97] of Sen. Craig) ("This bill responds to a series of

lawsuits filed primarily by municipalities to shift the financial burden for criminal violence onto the law-abiding business

community. These suits are based on a variety of legal theories. . . . seeking to hold gunmanufacturers and sellers liable for the

cost of injuries caused by people over whom they have no control -- criminals who choose to use firearms illegally."); id. at

S9089 (statement of Sen. Craig) ("This is not a gun industry immunity bill. It prohibits one kind of lawsuit[:] a suit trying to fix the

blame of a third party's criminal acts ormisdeeds on themanufacturer or the seller of the firearm used in that crime."); 151Cong.

Rec. S8908-11 (July 26, 2005) (statement of Sen. Sessions) ("Manufacturers and sellers are still responsible for their own

negligent or criminal conduct . . . ."); id. ("It is simply wrong . . . to allow those manufacturers who comply with the many rules

we have set forth . . . to be sued for intervening criminal acts . . . . [But] [i]f they knew, if they had reason to know, if they were

negligent in going through the requirements of the law or failed to do the requirements of the law, they [**98] can [still] be sued

[despite the PLCAA]"); id. at S8911 (statement of Sen. Sessions) ("Plaintiffs can go to court if the gun dealers do not follow the

law, if they negligently sell the gun, if they produce a product that is improper or they sell to someone they know should not be

sold to or did not follow steps to determine whether the individual was [eligible] to buy[] a gun."); 151 Cong. Rec. S9226 (July

28, 2005) (statement of Sen. Graham) ("What . . . [this bill will prohibit are suits that seek] under a gross negligence or simple

negligence standard [to] create a duty on the part of sellers and manufacturers for an event that they can't control which is the

intentional misuse of a weapon to commit a crime . . . .").

17 See 151 Cong. Rec. S9088 (July 27, 2005) (statement of Sen. Craig) ("This bill responds to a series of lawsuits filed

primarily by municipalities to shift the financial burden for criminal violence onto the law-abiding business community."); id. at

S9088-89 (statement of Sen. Craig) (characterizing the "junk lawsuits" that the PLCAAwould prohibit as threatening to "reverse

a longstanding legal principle in this country . . . that manufacturers of products are not [**99] responsible for the criminal

misuse of those products"); 151 Cong. Rec. S9378 (statement of Sen. Sessions) ("We ha[ve] a group of activist, anti-gun

litigators who sometimes buddy up with a city or mayor somewhere -- usually a big city -- and try to conjure up some way to

make a legitimate manufacturer of a firearm liable for intervening acts of criminals and murderers. That has never been the

principle of American law, but it is a reality that is occurring today and it threatens an industry that supplies our military with

weapons.").
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lawsuits the PLCAA would affect if it were passed into

law. 18Some of those views appear perhaps implausibly

narrow or implausibly broad, likely because the bill

excited [*1162] strong emotions fromboth its supporters

and its opponents. As courts have long cautioned,

however, the statements of single lawmakers do not

establish congressional intent. Thompson v. Calderon,

151 F.3d 918, 928-29 (9th Cir. 1998) ("[I]ndividual

senators do not make laws; majorities of the House and

Senate do."); see also Chrysler Corp. v. Brown, 441

U.S. 281, 311, 99 S. Ct. 1705, 60 L. Ed. 2d 208 (1979).

That is why committee reports are more persuasive

indicators of "the considered and collective

understanding of [**101] those Congressmen involved

in drafting and studying proposed legislation."Garcia v.

United States, 469 U.S. 70, 76, 105 S. Ct. 479, 83 L. Ed.

2d 472 (1984) (internal quotation marks omitted); see

also Gen. Elec. Co. v. EPA, 360 F.3d 188, 193-94, 360

U.S. App. D.C. 275 (D.C. Cir. 2004) (the broad reading

of an ambiguous statutory preemption provision put

forward in the "floor statement by a single senator" is

"hardly persuasive evidence of congressional intent" in

the face of committee reports that read the provision

more narrowly).

Here, the House [**102] Judiciary Committee Report

confirms the picture that emerges from the legislative

history as a whole -- that the PLCAA was intended to

preclude the imposition of strict or vicarious liability on

the gun industry for the criminal actions of third parties.

The House Report describes the bill as aimed at

combating a trend of "[r]ecent litigation . . . against the

firearms industry . . . based on novel claims that invite

courts to dramatically break from bedrock principles of

tort law," H.R. REP. NO. 109-124, at 11 (2005), and to

hold firearms manufacturers and sellers "liable for the

injuries caused by the criminal action of third parties."

Id. at 6. 19 Reading the predicate exception as

preserving causes of action for injuries caused by gun

manufacturers and sellers' own knowingly unlawful

conduct is fully consistent with that view.

The majority correctly points out that both Senator

Craig and Representative Stearns listed Ileto v. Glock

among the lawsuits that they expected the PLCAA

would preempt. See Maj. Op. at 5567-68. But there is

no indication in their descriptions of the case that these

lawmakers actually understood what Plaintiffs were

alleging in this case: that Defendants themselves

knowingly committed unlawful acts. Quite the contrary,

Senator Craig and Representative Stearns's remarks

suggest that they believed Ileto was purely a vicarious

liability suit. 20 Whatever effect [*1163] these two

lawmakers thought the PLCAAwould have on Plaintiffs'

suit, their apparently ill-informed projections do not

amount to "clear congressional intent" to enact a law

Relatively little of the debates focused on tort suits brought by injured individuals, as opposed to municipalities. But see 151

Cong. Rec. S9386 (July 29, 2005) (statement of Sen. Reed) (advocating an amendment, which ultimately failed, that would

have "preserve[d] the right of an individual to sue for negligence when they have been harmed and when that negligence can

fairly be attributed to a gun manufacturer . . . [or] dealer . . . . [I]f we are confronted with this legislation, I propose we step back

and perhaps reluctantly eliminate suits bymunicipalities, but for goodness sakes, we can have andmaintain suits by individuals

. . . . At a minimum, [**100] we have to allow the tort law of the various States . . . to be operative . . . ."); id. at S9389 (July 29,

2005) (statement of Sen.Allen) (supporting the bill as written, and stating that "[t]his legislation does carefully preserve the right

of individuals to have their day in court with civil liability actions for injury or danger caused by negligence on the firearms dealer

or manufacturer['s part] or defective product . . . .").

18 Compare 151 Cong. Rec. S9226 (July 28, 2005) (statement of Sen. Kyl) (supporting the bill and opposing an amendment

that would have expressly permitted suits alleging gross negligence or recklessness to go forward; arguing that the bill as

written alreadywould allow suits alleging "gross negligence or reckless conduct . . . [as] the proximate cause of death or injury"),

and 151 Cong. Rec. S9926 (July 25, 2005) (statement of Sen. Graham) (same), with 151 Cong. Rec. S9385 (July 29, 2005)

(statement of Sen. Schumer) (opposing the bill as written, and arguing that "[e]ven when somebody is grossly negligent . . . they

will" be immune from suit), and id. at S9380 (statement of Sen. Kennedy) (same).

19 Like the floor debates, much of the House Report focuses on the perceived need to curtail lawsuits brought by

municipalities, rather than those brought by individuals. See id. at 18 (describing municipal plaintiffs as attempting to "regulate

firearms whereas only the State had the power to regulate in this area"); id. at 13 ("The various public entities [**103] that have

brought suit against the gun industry in recent years have raised novel claims that seek reimbursement of government

expenses -- including costs for police protection, emergency and medical services, and pension benefits -- associated with

gun-related crimes."). (No Senate Report was published.)

20 See 151 Cong. [**104] Rec. S9394 (July 29, 2005) (statement of Sen. Craig) ("Another example of a lawsuit captured by

this bill is the case of Ileto v. Glock . . . . The United States Ninth Circuit Court of Appeals said Glock and RSR could be sued
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that would immunize firearmsmanufacturers and sellers

from tort liability for even their own knowing unlawful

acts. DeBartolo, 485 U.S. at 574.

D.

Applying the PLCAA's predicate exception as written --

that is, as applying to all statutes capable of being

applied to the sale ormarketing of firearms, but imposing

an actual knowledge requirement -- would prohibit a

swath of lawsuits against firearms manufacturers and

sellers, including those brought by municipalities for

violations of no-fault or absolute liability statutes or

those brought by [**105] individuals alleging vicarious

liability under state tort law for the conduct of third

parties of which the gun manufacturers or sellers were

not aware.

It may well be that the PLCAA's application to these

other state actionswould be constitutionally problematic

for the same reasons outlined in Part II above. The

reading of the predicate exception's ambiguous

language I have suggested might simply delay those

hard constitutional questions for another case. But that

is, ultimately, what the canon of constitutional avoidance

is meant to do. 21 The legislation or the constitutional

law could change in the meantime, or no concrete case

could arise in which the constitutional issue needs to be

addressed. The reading I have suggested here would

resolve the case in front of us, allowing Plaintiffs' suit to

go forward and leaving the constitutional issue for

another day, should that day arise.

CONCLUSION

I would hold that the PLCAA does not require the

dismissal of Plaintiffs' suit, and not decide the difficult

questions of constitutional law that the statute would

otherwise raise. I therefore respectfully dissent.

for a criminal shooting when Glock sold the pistol to a Washington State police department and the distributor RSR never

owned, nor sold, nor possessed the firearm."); 151 Cong. Rec. E2163 (Oct. 25, 2005) (statement of Rep. Stearns) (extensions

of remarks) ("Another example is the case of Ileto v. Glock . . . . The facts, if you can believe it, are that the manufacturer, Glock,

sold the pistol later criminally misused, to a Washington State police department and the distributor being sued never owned,

sold, nor possessed the firearm that was criminally misused.").

21 The majority asserts that the "point" of the constitutional avoidance canon "is to adopt an alternative interpretation of the

statute that avoids any constitutional problem." Maj. Op. at 5579 n.12 (emphasis added). But surely, that is not so. The point,

rather, is avoid constitutional questions actually [**106] raised by a given case. Whatever constitutional problems might be

raised in other cases -- or even in this one at a later stage in the litigation, if Plaintiffs were unable to prove the knowing conduct

they have pleaded and could show only negligence -- are not before us today, and cannot guide our choice between two

plausible readings of the statute when one would raise a serious constitutional question in this case.
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HughF.Young, Jr., for Product LiabilityAdvisoryCouncil,

Inc., as Amicus Curiae on behalf of Defendant and

Respondent Manufacturers.
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Judges: Marchiano, P. J., with Stein and Swager, JJ.,

concurring.

Opinion by: MARCHIANO [**663]

Opinion

MARCHIANO, P. J.—A number of California cities and

counties filed an [***5] action on behalf of the general

public against manufacturers, distributors and retailers

of handguns and their trade associations, asserting that

their conduct of distributing firearms in a manner that

enables criminals to acquire the firearms constituted a

public nuisance and a pattern of unlawful, unfair and

deceptive business acts and practices in violation of the

unfair competition law (UCL), Business and Profes-

sions Code sections 17200 and 17500. 1 On March 7,

2003, the superior court considered several separate

dispositivemotions. It granted judgment on the omnibus

motion for summary judgment brought by various gun

manufacturers, distributors and trade associations. 2

Plaintiffs appealed. We affirm because of plaintiffs'

failure to establish a causal connection between the

alleged unfair practices and the harm, as we explain

below.

[***6] BACKGROUND

In 1999, the city attorneys of several jurisdictions,

including the Cities of San Francisco, Berkeley,

Sacramento, and the Counties of San Mateo and

Alameda, filed an unfair business practices and

nuisance action on behalf of the general public in San

Francisco Superior Court against a large number of

manufacturers and distributors of handguns and three

trade associations, alleging that the defendants

marketed and distributed handguns in violation of [*968]

the UCL. 3 (People v. Arcadia Machine & Tool, Inc.

(Super. Ct. S.F. City and County, 1999, No. 303753).) In

the same year, the city attorneys of Los Angeles,

Compton, Inglewood, West Hollywood and the mayors

of the cities of Inglewood and West Hollywood filed a

similar action in LosAngeles Superior Court. (People v.

Arcadia Machine & Tool et al. (Super. Ct. L. A. County,

1999, No. BC210894).) 4 [***8] Later that year, the

County [**664] of Los Angeles and three county

supervisors filed a third similar action in Los Angeles

County Superior Court. 5 (People ex rel. County of Los

Angeles v. Arcadia Machine & Tool (Super. Ct. L. A.

County, 1999, No. BC214794).) The complaints [***7]

sought declaratory and injunctive relief, disgorgement,

restitution and civil penalties.

In February of 2000, the Superior Court of San Diego

County granted a petition for coordination. The

coordinated cases were combined in Judicial Council

Coordination Proceeding No. 4095, entitled “Firearm

Cases” and assigned to the superior court in SanDiego.

This appellate district was designated as the reviewing

court with appellate jurisdiction.

1 Except where otherwise indicated, all statutory references are to the Business and Professions Code.

2 Other defendants, including retailers Traders Sports, Inc., MKS Supply, Inc., Southern Ohio Gun Distributors, Inc. and

Andrew's Sporting Goods, settled according to the terms of consent decrees or stipulated judgments entered after summary

judgment was denied as to those defendants. Ellett Brothers, Inc. entered into a stipulated judgment that purported to be a final

judgment as to issues raised in a summary adjudication motion. The purported appeal from that stipulated judgment will be

dismissed as having been taken from a nonappealable order.

3 The named defendants were: Arcadia Machine & Tool, Inc.; Bryco Arms, Inc.; Davis Industries, Inc.; Excel Industries, Inc.;

Lorcin Engineering Co., Inc.; China North Industries; Phoenix Arms; Sundance Industries, Inc.; Beretta U.S.A. Corp.; Pietro

Beretta S.p.A.; BrowningArmsCo.; Carl Walther GmbH; CharterArms, Inc.; Colt's Manufacturing Co., Inc.; Forjas Taurus, S.A.;

Taurus International Manufacturing, Inc.; Glock, Inc.; Glock GmbH; H&R 1871, Inc.; Heckler & Koch, Inc.; Kel-Tec CNC

Industries, Inc.; MKS Supply, Inc.; Navegar, Inc.; North American Arms, Inc.; Sigarms, Inc.; Smith and Wesson Corp.; S.W.

Daniels, Inc.; Sturm Ruger & Company, Inc.; American Shooting Sports Council, Inc.; National Shooting Sports Foundation,

Inc.; Sporting Arms and Ammunition Manufacturers' Institute, Inc.; B.L. Jennings, Inc.; Ellett Brothers, Inc.; International

Armament Corp.; RSR Wholesale Guns, Inc.; Southern Ohio Gun Distributors; and Traders Sports, Inc.

4 The Los Angeles City and County complaints added the following fictitious business names for the following entities:

Accu-Tek for Excel Industries, Inc.; Hi-Point Firearms for MKS Supply, Inc.; Norinco for China North Industries; Intratec U.S.A.,

Inc. for Navegar, Inc.; Cobray Firearms, Inc. for S.W. Daniel, Inc.; and Interarms Industries, Inc. for International Armament

Corp. Those complaints also added B&B Group, Inc., Andrew's Sporting Goods, Inc., National Guns Sales, Inc., S.G.

Distributing, Inc., and Hawthorne Distributors, Inc.

5 The Los Angeles County complaint also added Cobray Firearms, Inc. as a fictitious business name for S.W. Daniel, Inc.
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The complaints in the three coordinated actions

generally alleged that the defendantsmarket, distribute,

promote and design handguns in a manner that

facilitates the use of the weapons to commit violent

crime, fails to incorporate safety features, deceives the

public about the dangers of firearms, circumvents

federal, state and local laws and creates a public

nuisance. Plaintiffs characterized their case as one that

sought civil penalties and injunctive relief for the selling

of guns to retail dealers that supplied the illegal black

market with firearms. Plaintiffs contended that they

possessed evidence showing that each [*969]

defendant [***9] repeatedly sold its guns to “high-risk”

retail dealers who were associated with large quantities

of guns that were traced by law enforcement authorities

as having been used in crimes. 6

In early 2001, defendantsmoved for an order compelling

the plaintiffs to disclose facts supporting their claims.

On March 26, 2001, the court granted the request and

ordered plaintiffs to disclose evidence reflecting how

criminals and others acquired the firearms

manufactured and/or sold by defendants and whether

the manner of acquisition had a factual nexus to

defendants' alleged conduct.

Following multiple disagreements over discovery

matters, certain defendants, including Beretta U.S.A.

Corp. andSturm, Ruger [***10] &Company, Inc., moved

for an order precluding evidence that defendants'

conduct caused the acquisition of firearms by criminals.

The preclusion request was based on plaintiffs' failure

to produce documents to support their sales and

distribution theories of liability. Plaintiffs responded that

they were not required to link a specific instance to a

particular defendant and proposed to prove their case

with expert testimony based on statistical studies of

illegal gun purchases. The court denied the motion, but

noted that without access to the evidentiary foundation

for expert testimony, the expert opinions would be

nothing more than policy arguments.

Manufacturer, distributor and retailer defendants

renewed their arguments in a summary judgment

motion. 7 The motion [**665] was based on the

arguments that plaintiffs could not establish a causal

connection between defendants' business practices and

the acquisition of firearms by criminals, and that expert

opinion could not be substituted for evidence.

Specifically, defendants' statement of undisputed facts

consisted of 10 numbered statements contending that

there was no evidence of any incident connecting a

defendant with a shooting or a criminal's [***11]

acquisition of a weapon through an improper purchase

from a retail source.

[*970] Plaintiffs responded with a separate statement

of 478 numbered items in 104 pages, and what the trial

court [***12] characterized as “a mountain of argument”

and “120 pounds of paper.” The court noted that most of

the purported evidence submitted by plaintiffs consisted

of inadmissible hearsay studies, monographs and

reports, but did not make specific evidentiary rulings.

On April 10, 2003, the trial court filed a carefully

reasoned and thorough 45-page opinion granting the

omnibus motion of the manufacturer and distributor

defendants. The court examined plaintiffs' evidence

and recognized that it showed only that there are some

bad retailers whose actions facilitate the transfer of

guns to criminals. The trial court discussed the

standards predating the decision in Cel-Tech Commu-

nications, Inc. v. Los Angeles Cellular Telephone Co.

(1999) 20 Cal.4th 163, 180 [83 Cal. Rptr. 2d 548, 973

P.2d 527] (Cel-Tech), that plaintiffs urged were

applicable. The court also noted the definition of “unfair

competition” in Cel-Tech, and reasoned that under any

test, there must be some causal connection between

the harm and the conduct of the defendants.

The court deduced that the only connection between

the high-risk gun sales practices and the gun

manufacturers was their failure to police the [***13]

6 In the usual case, gun manufacturers do not sell directly to customers or retailers, but sell to licensed distributors or

wholesalers, who then sell to licensed retailers. (See, e.g., Note, California's Legislative Response to Merrill v. Navegar: An

Analysis (2003) 24 Whittier L.Rev. 833, 849.)

7 The manufacturer defendants moving for summary judgment were: Sturm, Ruger & Company, Inc.; Beretta U.S.A. Corp;

Fabbrica d'Armi Pietro Beretta S.p.A.; Kel-Tec CNC Industries, Inc.; Hi-Point Firearms; H&R 1871, Inc.; Glock, Inc.; Sigarms,

Inc.; Taurus International Manufacturing, Inc.; Forjas Taurus S.A.; Phoenix Arms; Browning Arms Company; Excel Industries,

Inc.; NorthAmericanArms, Inc.; Heckler & Koch, Inc.; Smith &Wesson Corp.; and Colt's Manufacturing Company. The moving

distributor defendants were: RSR Wholesale Guns, Inc.; Ellett Brothers, Inc.; MKS Supply; Southern Ohio Gun Distributors;

B&B Group, Inc.; S.G. Distributing Co.; Hawthorne Distributors; Carl Walther GmbH; and National Gun Sales. The trade

association defendants joined in the omnibus summary judgment motion and filed their own motion for summary judgment.
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entire gun industry. Absent some connection between

any practice of the gun manufacturer defendants and

the harm caused by illegal guns, the trial court found no

unfairness could be shown. The court also stated that

defendants' mere failure to implement changes in their

business practices does not establish aUCLviolation or

a public nuisance.

In addition, the court also granted summary judgment

for the trade association defendants, finding no authority

for the argument that a trade association had a duty to

adopt firearms safety standards or that the failure to do

so was connected to harm to the public.

The court denied summary judgment to distributor

defendants Ellett Brothers, Inc., MKS Supply, Inc., and

Southern Ohio Gun Distributors, stating that they failed

to negate plaintiffs' evidence that they violated state law

by distributing firearms to purchasers without receiving

documentation of the purchasers' possession of state

and local firearms dealer licenses. The court also denied

summary judgment to retailer defendants Andrew's

Sporting Goods, Inc. (Andrew's), and Trader's Sports,

Inc. (Trader's), because the evidence, in the form of gun

trace data, raised questions of fact [***14] concerning

involvement in high-risk business practices. 8

[*971] [**666] Judgment was entered dismissing

manufacturer, distributor and trade association

defendants according to the summary judgment orders.
9 Plaintiffs filed a timely notice of appeal.

[***15] DISCUSSION

We are aware of the toll taken on society by firearm

violence and the improper acquisition and use of

firearms. 10 One article described the gravity of the

problem as follows. “Firearm violence is a major public

health problem in the United States. In 2000, firearms

were used in 10,801 homicides—two-thirds of all

homicides in the U.S.—and 533,470 non-fatal criminal

victimizations including rapes, robberies, and assaults.”

(Vernick et al., Symposium: Emerging Issue in

Population Health: National and Global Perspective

(2003) 31 J.L. Med. & Ethics 567, fns. omitted.) The

impact reaches beyond the families grieving in their

communities. “The social costs of gun violence in the

United States are also staggering, and have been

estimated to be on the order of $ 100 billion per year.”

(Ibid.; see also Cook & Ludwig, Public Policy

Perspectives Principles for Effective Gun Policy (2004)

73 Fordham L.Rev. 589, 593 (Public Policy

Perspectives).) Commentators debate the appropriate

allocation of responsibility for restricting illegal firearms

acquisition. (Compare e.g., Eggen et al., Gun Torts:

Defining a Cause of Action for Victims [***16] in Suits

Against Gun Manufacturers (2002) 81 N.C. L.Rev. 115,

[advocating imposing tort liability on gunmanufacturers],

with McCoskey, The Right of the People to Keep and

Bear Arms Shall Not Be Litigated Away: Constitutional

Implications to Municipal Lawsuits Against the Gun

Industry (2002) 77 Ind. L.J. 873, 877 [arguing that

litigation against gun manufacturers usurps the

regulatory role of the legislature]; see also Kennedy,

Gunshows and the Illegal Diversion of Firearms (2000)

6 Geo. Pub.Pol'y.Rev. 7, 10–11 [*972] [citing academic

debate and competing statistics regarding whether

8 Data showed that Andrew's had 200 guns per year traced to crimes. It also had short time-to-crime indicators and 1,037

knownmultiple sales involving 2,192 guns between 1995–1999, repeated failures to account for the disposition of firearms, and

setting up an entire inventory account in the name of another store for firearms that were missing. Andrew's was repeatedly

cited by the United States Department of Treasury, Bureau of Alcohol, Tobacco and Firearms (ATF) for violating federal law

governing record keeping. Evidence linking distributor SGDistributing, Inc. toAndrew's demonstrated wrongdoing was labeled

“particularly striking” because the same individual owned both Andrew's and SG Distributing, Inc. Trader's was also linked to

“overwhelming indicators of gun trafficking.”

9 The judgment listed the following defendants as being dismissed with prejudice: B&B Group, Inc.; Beretta U.S.A. Corp.;

Browning Arms Company; Carl Walther GmbH; Colt's Manufacturing Company; Excel Industries, Inc.; Fabbrica d'Armi Pietro

Beretta S.p.A.; Forjas Taurus S.A.; Glock, Inc.; H&R 1871, Inc.; Heckler & Koch, Inc.; Hi-Point Firearms; International

Armament Corporation a fictitious business name for Interarms Industries, Inc.; Kel-Tec CNC Industries, Inc.; National Gun

Sales; National Shooting Sports Foundation, Inc.; North AmericanArms, Inc.; Phoenix Arms; RSRWholesale Guns, Inc.; S.G.

Distributing Co.; Sigarms, Inc.; Smith & Wesson Corp.; Sporting Arms and Ammunition Manufacturers' Institute, Inc.; Sturm,

Ruger & Company, Inc.; and Taurus International Manufacturing, Inc.

10 The United States Department of Justice, Bureau of Justice Statistics, Firearms and Crime Statistics report that in 2003,

449,150 victims of violent crimes stated that they faced an offender with a firearm and that 67 percent of the 16,503 murders

in 2003 were committed with firearms. (<http://www.ojp.usdoj.gov/bjs/guns.html> (as of Feb. 10, 2005).)
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criminals obtain firearms primarily through theft or

through retail sources].)

[***17] Plaintiffs in this case seek to hold the gun

manufacturer and distributor defendants liable, not for

any wrongful or illegal action taken by them, but for

failing to [**667] take proactive steps to control the

practices of a small percentage of the federal firearms

licensees (FFL) that they ultimately supply. These few

FFL's to whom the gun distributors supply firearms

have allegedly engaged in various business practices

that experts state are associated with a high risk that

guns will be diverted to criminals. After considering the

voluminous expert studies and declarations submitted

in opposition to the defendants' motion for summary

judgment, the trial court found that the evidence did not

support the basic theory of plaintiffs' case.

Plaintiffs' legal theory of expandingUCL liability to those

who profit from downstream dealer sale of guns that

end up in criminal hands is creative and thought

provoking. But based on the evidence presented, we

conclude that endorsing the theory in this case would

stretch the already expansive boundaries of the UCL

beyond any principled reading of the statute. In addition,

supervision of the sweepingmeasures sought would be

a herculean task for court [***18] oversight. 11

Summary Judgment Proceedings

(1) “[G]enerally, the partymoving for summary judgment

bears an initial burden of production to make a prima

facie showing of the nonexistence of any triable issue of

material fact; if he carries his burden of production, he

causes a shift, and the opposing party is then subjected

to a burden of production of his own to make a prima

facie showing of the existence of a triable issue of

[***19] material fact.” ( Aguilar v. Atlantic Richfield Co.

(2001) 25 Cal.4th 826, 850 [107 Cal. Rptr. 2d 841, 24

P.3d 493].) “There is a triable issue of material fact if,

and only if, the evidence would allow a reasonable trier

of fact to find the underlying fact in favor of the party

opposing the motion in accordance with the applicable

standard of proof.” (Ibid.) (2) We review the trial court's

decision de novo. ( Johnson v. City of Loma Linda

(2000) 24 Cal.4th 61, 67–68 [99 Cal. Rptr. 2d 316, 5

P.3d 874].)

(3) Generally we use the same three-step analysis

employed by the trial court. “The three steps are (1)

identifying the issues framed by the pleadings, [*973]

(2) determining whether the moving party has made an

adequate showing that negates the opponent's claim,

and (3) determining whether the opposing party has

raised a triable issue of fact.” ( Beroiz v. Wahl (2000) 84

Cal.App.4th 485, 491 [100 Cal. Rptr. 2d 905].) That

three-step process is useful in framing and assessing

the issues in this densely documented case.

Issues Framed by the Pleadings

The complaints allege that the defendants have

marketed handguns using practices that encourage

sales to unauthorized users without adequately

monitoring their distributors and dealers [***20] or setting

standards for distributors and dealers regarding how to

legally and responsibly sell handguns.

Specific unfair policies include: failing to place controls

on the actions of retail dealers; distribution policies that

make sales to straw men likely; sales of large numbers

of handguns in a single transaction; allowing sales to

“kitchen table” dealers [**668] who do notmaintain retail

places of business; failing to prevent sales by private

citizens at gun shows; distributing guns to dealers

without ensuring that the dealers adequately check

purchasers' identification for accuracy; distributingmore

guns than defendants reasonably expect to sell to legal

purchasers; and failing to monitor gun sales in

jurisdictions outside California with weak gun control

laws.

In addition, the complaints alleged that defendants

design guns without making serial numbers

tamper-proof, and that they design handguns to appeal

to criminals without incorporating safety features to

prevent unintentional shootings and unauthorized use.

The complaints also alleged that defendants engaged

in a “campaign of deception and misrepresentation

concerning the dangers of their firearms” by implying

that gun ownership [***21] will increase home safety.

11 Plaintiffs' list of a number of suggested practices that defendants could undertake highlights the problems of administering

such a program. The suggested practices include: collecting and using crime gun tracing data to identify high-risk retailers;

selling only to approved dealers; providing training to retailers about how to block straw man purchases; limiting the number of

guns retailers could sell at one time to one customer; requiring dealers to ask questions of customers seeking multiple

purchases; and sanctioning dealers who fail to comply with these requirements.
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The parties have not addressed issues regarding gun

design or false advertising on appeal. 12

[***22] [*974] Each of the three complaints also alleged

creation of a public nuisance. Specifically, the

complaints alleged that California residents are injured

and killed by firearms supplied to criminals. The

complaints alleged that defendants' conduct results in

supplying thousands of handguns to the illegitimate

secondary market that are illegally possessed and

remain in the hands of criminals for years.

Moving Party's Showing to Negate Plaintiffs' Claims

The theory of defendants' motion for summary judgment

was that plaintiffs had no evidence that any defendant's

act or omission caused any criminal to acquire a firearm.

In addition, they argued that there was no evidence that

any design feature of a firearm caused a shooting.

Defendants also emphasized the existing extensive

array of federal, state and local laws regulating firearms

and urged the court to reject what defendants

characterized as plaintiffs' mere policy arguments.

Defendants argued that plaintiffs did not produce

evidence of a factual nexus between any defendant and

incidents of firearm purchases by straw men, criminal

acts by retailers, sales at gun shows or swap meets,

sales to “kitchen table” vendors, firearms [***23]

acquired by theft, multiple sales, acquisition of guns by

criminals, accidental shootings, or intentional shootings.

Defendants relied on the deposition testimony of several

of plaintiffs' experts, includingGerald Nunziato, a former

official of the ATF and Joseph Vince, a former chief of

the ATF and president of Crime Gun Solutions, a

company that assists police in the collection and

analysis of crime gun data. Excerpts from depositions

were [**669] offered to show the absence of any link

between defendants' conduct and the alleged harm.

For example, JosephVince stated that it was his opinion

that retailers showing sales of significant numbers of

crime guns were “more likely than not selling guns that

are being trafficked into the underground market.”

However, when pressed about the actual facts, Vince

admitted that it is difficult “to determine whether each

gun recovered in a criminal investigation was diverted

into the underground market because of a specific

business practice of a gun dealer.” He also stated: “[I]t is

inherently difficult to say with certainty that a specific

dealer is ‘corrupt’ or is ‘knowingly’ [***24] selling guns to

straw purchasers, as opposed to negligently facilitating

such sales, unless one can witness sales transactions

at the dealership first hand.” Vince conceded that

additional data [*975] must be located and analyzed to

determine the history of the crime gun before a

conclusion of wrongdoing by a retailer can be drawn. 13

Similarly, Gerald Nunziato admitted during his

deposition that the fact a gun dealer sold numerous

crime guns, without more data, does not support a

conclusion of wrongdoing. Nunziato suggested that gun

manufacturers should undertake to examine the gun

tracing data and question dealers who are selling a

[***25] large number of crime guns and then, if it is

concluded that wrongdoing took place, to stop selling to

those dealers or initiate training programs on prevention

of gun theft, maintenance of accurate records and

following appropriate sales procedures. Defendants'

showing was sufficient to shift the burden to plaintiffs.

Plaintiffs' Attempted Showing of a Triable Issue of Fact

Plaintiffs argued that an action brought under section

17200 assesses only the extent to which a defendant

has created an unreasonable risk to the public, and

12 We note plaintiffs have not alleged a tort action for products liability that requires elements of breach of duty and legal

causation. Plaintiffs find significance in the repeal of former Civil Code section 1714.4 and argue that Civil Code section 1714

now singles out gun manufacturers as having a duty to use ordinary care under the relevant circumstances. Civil Code section

1714, subdivision (a) provides in part: “The design, distribution, or marketing of firearms and ammunition is not exempt from the

duty to use ordinary care and skill that is required by this section.” Historical notes accompanying the amended version of

section 1714 state that the repeal of section 1714.4 was not intended to create new causes of action against manufacturers of

firearms, but to preserve all actions against them, including products liability, nuisance and statutorily based actions. (See

Historical and Statutory Notes, 9AWest'sAnn. Civ. Code (2004 supp.) foll. § 1714, p. 12.) That the defendants in this case may

have a duty to use ordinary care in the conduct of their business does not create a duty to initiate an affirmative program of

investigation and sanctioning of wayward retailers.

13 One anecdotal example illustrates this point. A gun was recovered in 1998 pursuant to a warrant served on a residence

where narcotic and firearm trafficking was occurring. This crime gun was traced to an original sale by a retailer in 1970. When

further facts were examined, it turned out that the original purchaser was a police officer and the retailer was innocent of

wrongdoing.
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does not concern concepts of negligence law such as

duty and causation. They presented studies showing

the methods used by criminals to obtain guns from

irresponsible gun retailers, including straw man

purchases, thefts, and multiple sales.

Plaintiffs offered declarations from firearm experts

stating their opinions that retailers linked to a significant

number of such salesweremore likely than not engaged

in sales to gun traffickers or high-risk business practices

that facilitate diversion of guns to the criminal market.

For example, the declaration of Joseph Vince stated

that various federal reports indicated a small percentage

of licensed retailers, [***26] or FFL's are responsible for

guns traced to crimes. Vince stated that it was his

opinion, based on his experience, that FFL's with

significant numbers of guns sold that are traced as

being used in crimes, were “more likely than not selling

guns that are being trafficked into the underground

market.” Vince's other conclusions were also phrased

in terms of his opinion of what would be good policy. For

example, Vince believed “[i]t should be incumbent upon

[the FFL's] and the manufacturers and distributors who

supply them … to take steps necessary to prevent gun

thefts … .”

The evidence presented by plaintiffs was predominately

information pertaining to the gun industry as a whole.

Plaintiffs [**670] presented several gun tracing [*976]

profiles prepared by Nunziato and analyzed by Vince

concluding that firearms recovered in crimes in

California were sold through FFL's that exhibited many

of the ATF's gun trafficking indicators. 14 The ATF's

information was available to any defendant who

requested it.

[***27] One tracing profile showed FFL's associated

with each defendant distributor, the number of guns

sold by the FFL and included in the crime gun trace

database from 1995 to 2001 (with dealer identities

redacted after 1996) and showed percentages of guns

with high-risk factors. 15 Plaintiffs also offered a

California dealer profile that associated high-risk gun

trafficking indicators with each FFL.

[***28] Plaintiffs' expert Gerald Nunziato concluded that

the profiles and data he reviewed indicated that all

defendants sold firearms that were recovered in crimes

and traced. He also concluded that the traced guns

were sold through numerous dealers that showed

significant high-risk indicators of gun trafficking. He also

opined that the defendants could have gathered and

analyzed the same data plus additional data from their

own files to help identify the high-risk dealers and utilize

this information to “self-police their distribution partners

… .”

Plaintiffs also offered the declaration of Carole

Bridgewater, former gun shop owner and

secretary/treasurer of the National Alliance of Stocking

Gun Dealers stating that the gun industry has known

“for a long time that there are serious problems in the

way it distributes its products.” This declaration is filled

with unsupported statements of Bridgewater's opinion

such as the assertion that anyone can get a federal

firearms license, evenwith a prison address or issued in

the name of the person's dog. Bridgewater opined that

the willingness of manufacturers and distributors to sell

to anyone with a federal license “feeds the black market

[***29] for guns.”

Attorney Robert Ricker, a former gun lobbyist, stated in

his declaration that gun manufacturers and distributors

know of illegal practices by some [*977] retailers, but

adopt a “see-no-evil, hear-no-evil, speak-no-evil”

approach rather than requiring retailers to stop making

questionable gun sales. He stated that industry leaders

stifled discussions about the gun industry's taking

voluntary action to control the distribution of guns. In

Ricker's opinion, if manufacturers investigated retailers

whose records reflect a disproportionate number of

crime gun traces, high-risk retail gun transfers would

decrease.

14 Trafficking indicators include multiple crime guns traced to an FFL or first retail purchaser, short time to crime for guns

traced to an FFL, incomplete trace results due to an unresponsive FFL, frequently reported firearms thefts by an FFL, frequent

multiple sales and recovery of firearms with obliterated serial numbers.

15 Taking one line from the spreadsheets as an example of the data presented, Andrew's, under one of its federal license

numbers, showed 358 traced guns sold between January 3, 1995 and December 31, 2001. Under a different license number,

only 10 guns were reported. Many factors besides illegal conduct could explain what appears to be a relatively high number of

crime guns, including a large overall volume of sales. At argument before the trial court, Andrew's counsel represented that the

company sold approximately 176,000 firearms between 1995 and 1999. This example illustrates the fact that a manufacturer

reviewing the raw data, without further investigation and analysis, would not be justified in imposing sanctions on a particular

FFL.
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Plaintiffs listed a number of proposed business practices

that manufacturers and distributors could require of all

their dealers that they claimed would cut down on black

market sales of guns. They argued [**671] that the

expert declarations and statistical profiles established a

material factual issue regarding the gun manufacturers'

liability for engaging in unfair business practices under

the UCL and for creating a nuisance.

Bearing in mind the allegations of the complaint and the

evidence produced in connection with the summary

judgment motion, we turn to an analysis of the UCL

[***30] and its application to the issues outlined and the

facts produced by the parties.

UCL Definition of “Unfair”—Need for a Showing of

Causation

(4) “The UCL is intended to proscribe ‘unfair or

fraudulent business act[s] or practice[s] and unfair,

deceptive, untrue or misleading advertising … .’

[Citation.]” ( Cruz v. PacifiCare Health Systems, Inc.

(2003) 30 Cal.4th 303, 315 [133 Cal. Rptr. 2d 58, 66

P.3d 1157].) Section 17200 defines unfair competition

to “mean and include any unlawful, unfair or fraudulent

business act or practice and unfair, deceptive, untrue or

misleading advertising and any act prohibited by

Chapter 1 (commencing with Section 17500) of Part 3

of Division 7 of the Business and Professions Code.”

The statute does not define the term “unfair,” but recently

in Cel-Tech, supra, 20 Cal.4th 163 our Supreme Court

signaled the need to put restrictions on its potentially

limitless application.

Plaintiffs argue thatCel-Tech does not apply in this case

and urge use of the pre-Cel-Tech definitions of an unfair

practice. Plaintiffs contend that the trial court applied

the wrong standard in deciding whether there was an

issue of fact as to whether defendants' [***31] actions

were “unfair” under the UCL. 16

The pre-Cel-Tech definition includes a broad balancing

test and amore amorphous public policy test. “ ‘The test

of whether a business practice is unfair “involves an

examination of [that practice's] impact on its alleged

[*978] victim, balanced against the reasons,

justifications and motives of the alleged wrongdoer. In

brief, the court must weigh the utility of the defendant's

conduct against the gravity of the harm to the alleged

victim… .” ’ [Citations.] … ‘an “unfair” business practice

occurs when it offends an established public policy or

when the practice is immoral, unethical, oppressive,

unscrupulous or substantially injurious to consumers.’

[Citation.]” ( South Bay Chevrolet v. General Motors

Acceptance Corp. (1999) 72 Cal.App.4th 861, 886–

887, & fn. 24 [85 Cal. Rptr. 2d 301] (South Bay) [noting

[***32] disapproval of this standard in Cel-Tech in the

competitor context].)

Plaintiffs argue that a finding of unfairness under the

first pre-Cel-Tech test requires only a showing that

defendants engaged in a business practice that

offended the public policy of keeping guns out of the

hands of criminals. Under the balancing test, plaintiffs

argue that distributing guns to retailers who engage in

high-risk practices is so dangerous to the public as to

outweigh any benefit of defendants' business practice.

They contend that they presented sufficient evidence to

demonstrate a disputed factual issue under this test.

(5) According to plaintiffs, the trial court improperly

injected the tort element of legal causation into the

analysis. Plaintiffs refer to the trial court's statements

that “there must be some causal connection between

the harm and some conduct by the defendants” as

betraying improper reliance on concepts of proximate

cause. We [**672] do not read the court's comment so

strictly. In context, the court was referring, not to

concepts of legal causation, but to the need to show

some connection between conduct by defendants and

the alleged harm to the public. Even [***33] in a UCL

unfairness case, there must be such a connection.

Without evidence of a causative link between the unfair

act and the injuries or damages, unfairness by itself

merely exists as a will-o'-the-wisp legal principle.

Plaintiffs rely in part on Committee on Children's Tele-

vision, Inc. v. General Foods Corp. (1983) 35 Cal.3d

197 [197 Cal. Rptr. 783, 673 P.2d 660] (Committee on

Children's Television), to argue that causation is not a

consideration in aUCLcase. InCommittee onChildren's

Television, the court stated: “To state a cause of action

under [statutes prohibiting false, unfair, misleading, or

deceptive advertising, including section 17200] for

injunctive relief, it is necessary only to show that

‘members of the public are likely to be deceived.’

[Citations.] Allegations of actual deception, reasonable

reliance, and damage are unnecessary.” ( Id. at p. 211.)

16 Except for the public nuisance argument, discussed post, plaintiffs have not alleged an unlawful or fraudulent practice, and

focus on the unfair provision of the UCL.
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Plaintiffs argue that the Supreme Court's omission of a

discussion of causation in Committee on Children's

Television indicates that tort-based analysis is

inappropriate. But Committee on Children's Television

arose as an appeal from the sustaining of a demurrer.

Causation was not [***34] an issue in that case because

it was clear that [*979] the challenged advertisements

caused the harm bymisleading consumers into thinking

that sugared cereals were nutritious foods. The plaintiffs

set forth a direct causal relationship between the

conduct of false advertising and the harm of purchasing

sugared cereals.

Other UCL cases demonstrate the need for some

connection between the wrongdoing and the harm. For

example, in South Bay, the court found no unfairness in

a lender's financing practices where the borrowers were

aware of the widely used practice. ( South Bay, supra,

72 Cal.App.4th at pp. 887–888.) Because the acts of

the lender did not deceive the borrowers, causation was

absent and the practice could not be deemed unfair. In

this case, plaintiffs' own complaints assume the need

for some showing of causation, as evidenced by the

allegations that “as a result of” defendants' practices

“thousands of California residents have died, suffered

serious bodily injury, and been exposed to increased

criminal activity involving handguns.”

Although we do not interpret the prior cases as totally

dispensing with the element of [***35] causation, if, as

plaintiffs urge, the pre-Cel-Tech cases would allow a

finding of unfairness without such a connection, we

believe the reasoning of Cel-Tech compels rejection of

those standards.

The Impact of the Court's Decision in Cel-Tech

In Cel-Tech, supra, 20 Cal.4th 163, our Supreme Court

rejected prior definitions of unfairness as “too

amorphous.” ( Id. at pp. 184–185.) The court recognized

that “[v]ague references to ‘public policy,’ for example,

provide little real guidance.” ( Id. at p. 185.) The court

sympathized with the need for businesses in California

to have a “reasonable certainty” of the conduct permitted

by California law. In keeping with the policy of

encouraging competition, the court determined that a

more precise definition was necessary. (Ibid.)

(6) The Cel-Tech court observed: “Although the unfair

competition law's scope is sweeping, it is not unlimited.

Courts [**673] may not simply impose their own notions

of the day as to what is fair or unfair.” ( Cel-Tech, supra,

20 Cal.4th at p. 182.) For that reason, the court took

care to ensure that the definition of unfairness to

competitors [***36] under section 17200 was “tethered

to some legislatively declared policy or proof of some

actual or threatened impact on competition.” ( Id. at pp.

186–187.) The court referred to federal court

interpretations of the Federal Trade Commission Act

(FTC Act) for such policy guidelines.

(7) Accordingly, the court defined “unfair” in the context

of an action by a plaintiff claiming injury from a

competitor's act as conduct “that threatens [*980] an

incipient violation of an antitrust law, or violates the

policy or spirit of one of those laws because its effects

are comparable to or the same as a violation of the law,

or otherwise significantly threatens or harms

competition.” (Cel-Tech, supra, 20 Cal.4th at p. 187, fn.

omitted.) The court expressly stated that its definition is

not applicable to actions brought by consumers, but its

disapproval of the older unstructured definitions of

unfairness cannot be ignored. ( Id. at p. 187, fn. 12.)

(8) As this court noted in Gregory v. Albertson's Inc.

(2002) 104 Cal.App.4th 845, 854 [128 Cal. Rptr. 2d

389]: “Cel-Tech, however, may signal a narrower

interpretation of the prohibition of unfair acts or practices

in [***37] all unfair competition actions and provides

reason for caution in relying on the broad language in

earlier decisions that the court found to be ‘too

amorphous.’Moreover, where a claim of an unfair act or

practice is predicated on public policy, we readCel-Tech

to require that the public policy which is a predicate to

the action must be ‘tethered’ to specific constitutional,

statutory or regulatory provisions. [Fn. omitted.]”

In Schnall v. Hertz Corp. (2000) 78 Cal.App.4th 1144

[93 Cal. Rptr. 2d 439], the court considered the manner

in which the Cel-Tech court's analysis limited the broad

scope of the UCL. ( Id. at pp. 1154, 1166.) The court

acknowledged that the Cel-Tech definition applied to

actions between competitors, but also concluded that

its analysis should be considered even in consumer

cases. The court adopted theCel-Tech reasoning to the

extent of determining that the concept of unfairness

under the UCL should be grounded in a legislatively

declared policy rather than defined by the more

amorphous pre-Cel-Tech definitions. ( Id. at p. 1166.)

(9) The FTCAct is an aid to interpretation of the UCL, as

noted in Cel-Tech. [***38] ( Cel-Tech, supra, 20 Cal.4th

at p. 186; see also Lavie v. Procter &Gamble Co. (2003)

105 Cal.App.4th 496, 507 [129 Cal. Rptr. 2d 486]
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[California courts rely on FTC Act when interpreting

provisions of the UCL].) The Cel-Tech court noted that

section 5 of the FTC Act proscribes unfair methods of

competition, pertaining to competitors, but it also

proscribes unfair or deceptive practices, pertaining to

consumers as well as competitors. ( Cel-Tech, supra,

20 Cal.4th at p. 186, fn. 11.) Although the court stated

that federal authority was not controlling, it characterized

it as “ ‘more than ordinarily persuasive.’ ” ( Cel-Tech,

supra, at pp. 185–186.)

(10) We follow the lead of the Cel-Tech court in

consulting parallel federal authority to assist in

determining the appropriate reach of the UCL. ( Cel-

Tech, supra, 20 Cal.4th at pp. 185–187.) Federal

authorities clearly require a causative link between the

defendant's [**674] actions and the resulting harm. The

FTC Act requires the suspect practice to cause the

alleged injury [*981] and precludes reliance on public

policy as the sole support for a finding of unfairness.

The act states: [***39] “The [Federal Trade]Commission

shall have no authority … to declare unlawful an act or

practice on the grounds that such act or practice is

unfair unless the act or practice causes or is likely to

cause substantial injury to consumers which is not

reasonably avoidable by consumers themselves and

not outweighed by countervailing benefits to consumers

or to competition. In determining whether an act or

practice is unfair, the Commission may consider

established public policies as evidence to be considered

with all other evidence. Such public policy

considerations may not serve as a primary basis for

such determination.” (15 U.S.C. § 45(n).)

(11) To satisfy the federal definition of unfairness, the

practice must cause or be likely to cause substantial

injury, must not be outweighed by countervailing

benefits, and the injury must be one that consumers

themselves could not reasonably avoid. ( Orkin Exter-

minating Co., Inc. v. F.T.C. (11th Cir. 1988) 849 F.2d

1354, 1364 (Orkin).) Although the weighing test of the

pre-Cel-Tech cases remains useful, the challenged

practice must be the likely cause of substantial injury. (

Orkin, supra, at pp. 1364–1365.) [***40] The latter

element was not supported by the plaintiffs' showing in

this case.

(12) In light of the Supreme Court's caution that

businesses must be able to “know, to a reasonable

certainty, what conduct California law prohibits and

what it permits,” we do not believe a UCL violation may

be established without a link between a defendant's

business practice and the alleged harm. ( Cel-Tech,

supra, 20 Cal.4th at p. 185.) If we view this case

employing a standard influenced by federal authority

analogous to that explained in the context of competitor

suits in Cel-Tech, plaintiffs have failed to present any

evidence of the first prong of that test: that defendants'

business practices caused or were likely to cause

substantial injury. ( Orkin, supra, 849 F.2d at p. 1364.)

The UCL provisions are not so elastic as to stretch the

imposition of liability to conduct that is not connected to

the harm by causative evidence.

Moreover, none of the post Cel-Tech cases that have

continued to use the balancing test for the unfairness

prong in consumer cases have dispensed with the need

for some causal connection when weighing the utility of

the defendant's conduct [***41] against the gravity of

the harm to the alleged victim. The offensive unfair

business practices are injurious in some causative way

to consumers. (See, e.g., Searle v. Wyndham Internat.,

Inc. (2002) 102 Cal.App.4th 1327, 1334 [126 Cal. Rptr.

2d 231]; People ex rel. Renne v. Servantes (2001) 86

Cal.App.4th 1081, 1095 [103 Cal. Rptr. 2d 870] [the

unfair conduct caused substantial injuries to the

unwitting victims]; and Pastoria v. Nationwide Ins.

(2003) 112 Cal.App.4th 1490, 1498 [6 Cal. Rptr. 3d 148]

[weighing of the competing interests of the impact of the

[*982] practice on its alleged victim against the reasons

and justifications of the alleged wrongdoer. Wrongdoer

may have caused insured to purchase inferior

insurance].)

Application of Other Unfair Competition Cases to the

Facts of This Case

Plaintiffs argue that the case of American Philatelic

Society v. Claibourne (1935) 3 Cal.2d 689 [46 P.2d 135]

(Claibourne) illustrates the appropriate focus onwhether

a defendant created a risk of harm rather than on strict

tort causation. But [**675] the Claibourne case did not

dispense with the element of a causative link. Also, it is

distinguishable from this case for several reasons. It

was an action [***42] by competing vendors against a

defendant who marked and perforated official postage

stamps so that they resembled rare and expensive

collectible stamps. ( Id. at p. 692.) Although defendant

marketed the stamps to dealers as having “unofficial

separation,” he told the dealers they could realize a

“handsome profit” by reselling the misleading stamps. (

Id. at pp. 694–695.) The court determined that

defendant's marketing solicitation was susceptible to

the inference that dealers could make large profits by
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reselling the counterfeit stamps as genuine government

perforated stamps. ( Id. at p. 695.) The court stated that

if defendant obtained a higher price for the stamps that

was due to the possibility of the stamps' being palmed

off as genuine, he had obtained an “advantage

grounded in fraud and deceit and secured a benefit to

himself to which he is not in honesty and fair dealing

entitled.” ( Id. at p. 696.)

The product that the Claibourne defendant placed into

distribution was faulty when it left his hands, even

though he left the additional wrongful act of palming off

for others to perform. The court inClaibourne [***43] did

not engage in a discussion of causation because that

element of the violation was clear: defendant directly

furnished “unscrupulous dealers with an instrument of

fraud” and inferred in his marketing materials that the

dealers could make large profits by selling the items as

genuine. ( Claibourne, supra, 3 Cal.2d at p. 695.) The

court stated, “There can be no question” that defendant's

practice would diminish the value of the genuine stamps

and result in pecuniary loss to the plaintiffs. ( Id. at p.

696.)

Unlike the defendant in Claibourne, defendants here

have produced no misleading, counterfeit, or otherwise

defective product for purposes of defrauding

consumers. Without some hint of participation or

encouragement of wrongful conduct, there is no

connection between defendants and the alleged

wrongdoing. The only business practice the defendants

in this case have engaged in is marketing their product

in a lawful manner to federally licensed dealers.

Claibourne does not establish a rule eliminating

causation.

[*983] Emery v. VISA Internat. Service Assn. (2002) 95

Cal.App.4th 952 [116 Cal. Rptr. 2d 25] (Emery) is

instructive. In that case, the plaintiff brought an action

[***44] for unfair business practices and deceptive

advertising against VISAbecause illegal foreign lotteries

mailed solicitations to California citizens that allowed

payment by VISA bank cards. The Court of Appeal

affirmed a summary judgment for VISA, rejecting

plaintiff's theory that VISA somehow aided and abetted

the illegal conduct by failing to prevent it. Plaintiff

admitted that VISA was not involved in the distribution

of the lottery solicitations, but argued that once it learned

of the lotterymailing using its name, it should have done

more to stop the illegal solicitation. ( Id. at p. 957.)

Expert testimony concluded that the presence of the

VISA name on the solicitation encouraged readers to

participate. ( Id. at p. 958.)

(13) The court explained that an unfair practices claim

cannot be based on vicarious liability, but must contain

an element of the defendant's “personal ‘participation in

the unlawful practices’ and ‘unbridled control’ over the

practices that are found to violate section 17200 or

17500.” ( Emery, supra, 95 Cal.App.4th at p. 960.) VISA

exercised no control over the acts of those preparing

the lottery [**676] solicitation and [***45] had no

relationship with the merchants who did. (Ibid.)

Plaintiffs in this case argue that, unlike VISA, the gun

manufacturers have a relationship with the wrongdoers,

and in fact, supply them with the guns that are

subsequently improperly sold. But theEmery case bears

more of a resemblance to this case than plaintiffs

concede. VISA was not involved in the wrongful

distribution of the lottery solicitations, but VISA did

facilitate transferring funds among its member financial

institutions and authorized those institutions to accept

VISA bank cards in lieu of cash. It also published

regulations governing each member institution's

participation in its payment system. ( Emery, supra, 95

Cal.App.4th at p. 956.) Because of its reputation,

standards and business practices, the use of the VISA

logo added authenticity to the lottery solicitations, but,

like defendants here, VISA did not monitor or police the

third parties that misused its logo and caused harm to

the public. ( Id. at pp. 959, 962.) Nevertheless, the

Emery court concluded that VISA played no part in the

actual wrongdoing and had not committed an unfair

practice. ( Id. at p. 964.) [***46]

An analogous non-section-17200 case that helps to

illustrate the missing elements in plaintiffs' theory is

Direct Sales Co., Inc. v. United States (1943) 319 U.S.

703 [87 L. Ed. 1674, 63 S. Ct. 1265] (Direct Sales). In

Direct Sales the United States Supreme Court affirmed

the criminal conspiracy conviction of a pharmaceutical

manufacturer that had been supplying large quantities

of morphine to a Dr. Tate, who was dispensing illegal

quantities of the drug to addicts and drug dealers. ( Id.

at pp. 704–708.) The facts developed at trial [*984]

showed that the average physician did not require more

than 400 one-quarter-grain tablets annually for

legitimate use, while Dr. Tate ordered up to 5,000 to

6,000 one-half-grain tablets a month in a six-month

period. ( Id. at p. 706.) The defendant manufacturer

offered Dr. Tate a mail order sales plan with 50 percent

discounts that “pushed” quantity sales. Unlike other

manufacturers that listed morphine in quantities not

exceeding 100 tablets, defendant listed them in units of

up to 5,000 tablets. (Ibid.)
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The federal Bureau of Narcotics warned the defendant

in Direct Sales that it was being used as a drug [***47]

supply source by convicted physicians and expressly

told defendant that an average doctor would order no

more than 200 to 400 one-quarter-grain tablets annually.

Although the defendant stopped filling orders from Dr.

Tate for more than 1,000 one-half-grain tablets, it

continued to supply that amount whenever Dr. Tate

submitted an order, and advised him to submit separate

order forms. ( Direct Sales, supra, 319 U.S. at p. 707.)

In a single year, 27 percent of the doctors convicted of

illegal drug distribution were defendant's customers. (

Id. at p. 707, fn. 4.) The court noted, “[N]ot every

instance of sale of restricted goods, harmful as are

opiates, in which the seller knows the buyer intends to

use themunlawfully, will support a charge of conspiracy.”

( Id. at p. 712.) But the court concluded that the facts of

the case established more than mere sales of supplies

that are subsequently misused by the buyer. The

defendant's business practices established not only

knowledge of the buyer's intended misuse, but an

affirmative intent to actively stimulate and cooperate in

the illegality. ( Id. at pp. 711–712.)

Although the quantum [***48] of evidence necessary to

uphold a criminal conviction is substantially greater

than is needed to show an unfair business practice, the

Direct [**677] Sales case illustrates the nature of the link

between the third party's illegal acts and the participation

of the supplier before the supplier can be held legally

responsible for the third party's misuse of the product.

Direct Sales did not involve an attempt to prosecute

every mail order drug company for the acts of a few

wayward physicians. Neither was there an attempt to

punish every sale of morphine to buyers that illegally

resold it. Furthermore, when warned by federal

authorities that customers were illegally reselling the

defendant's goods, the defendant in Direct Sales did

not merely fail to act, but changed its practices to

circumvent the government's proposed restrictions and

affirmatively advised the doctor to do the same. All of

these facts distinguish the activity in Direct Sales from

the activity of the gun manufacturer and distributor

defendants in this case.

No evidence in this case hints that any of the

manufacturer defendants providedweapons to criminals

or failed to properly record sales or did any of the [***49]

other acts that plaintiffs characterize as high-risk

business practices. They [*985] did not control the

wrongful acts or encourage others to engage in

questionable acts. Neither did they change their

business practices to avoid proposed regulations or

advise retailers on ways to circumvent the law. The

record in this case shows that the only business practice

that these defendants engage in is themanufacture and

sale of firearms to dealers that are licensed as such by

the federal government. Plaintiffs have cited no cases

finding amanufacturer has engaged in an unfair practice

solely by legally selling a nondefective product based

on actions taken by entities further along the chain of

distribution. Even plaintiffs' experts could not present

an evidentiary link between the manufacturer of a

firearm and a retail gun dealer who sold guns that

ended up in criminal circumstances.

It is important to emphasize that the evidence presented

did not show that any defendant had actual knowledge

that specific retailers were illegally supplying guns to

the crime gun market or took any action to aid or

encourage such activity.At best, defendants had access

to inconclusive statistics concerning the [***50] actions

of a minority of retailers. Nunziato himself admitted that

data indicating a retailer sold numerous crime guns,

without more, would not support a conclusion of

wrongdoing. Plaintiffs' evidence raises only a suspicion

regarding the acts of a small number of retailers that

may justify additional investigation and factfinding.While

that evidence may be sufficient to justify a trial of the

retailers, it does not implicate any act by the

manufacturers.

Furthermore, the crime gun trace data and expert

declarations did not, without more specific evidence,

establish wrongdoing on the part of a specific retailer

such that viewing the data alonewould justify imposition

of sanctions for gun trafficking. (See, e.g., Hamilton v.

Beretta U.S.A. Corp. (2001) 96 N.Y.2d 222, 237, fn. 5

[727 N.Y.S.2d 7, 750 N.E.2d 1055] (Hamilton) [noting

federal data tracing crime guns to FFL's, and stating:

“However, the data does not reveal whether any given

FFL's high incidence of crime gun sales is attributable

to irresponsible conduct, or merely reflects a high

volume of legal sales or some other activity (such as

theft) over which the FFL has no control.”] Where the

evidence [***51] in this case did support the inference
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that some retailers engaged in high-risk sales, the trial

court denied summary judgment as to those entities. 17

[**678] (14) While plaintiffs' attempt to add another

layer of oversight to a highly regulated industry may

represent a desirable goal, the record in this [*986] case

does not present sufficient evidence to impose

unannounced and uncodified requirements on business

enterprises based on an expert's opinion of what

constitutes good public policy. 18 [***53] As theSupreme

[***52] Court noted in Cel-Tech, supra, 20 Cal.4th at

page 185, the concept of public policy is difficult to

define, and courts should hesitate to impose such policy

“ ‘… “lest they mistake their own predilections for public

policywhich deserves recognition at law.” ’ ” Establishing

public policy is primarily a legislative function and not a

judicial function, especially in an area that is subject to

heavy regulation. (15) None of the evidence presented

by plaintiffs supports the conclusion that amanufacturer

who does not undertake the kind of investigation and

remedial action urged by plaintiffs and their experts has

engaged in an unfair practice. Although the boundaries

of section 17200 are broad and sometimes difficult to

define, in this case we find no evidence of a connection

between potentially errant gun retailers and any unfair

business practice of defendants. 19

The Trial Court Properly Rejected Plaintiffs' Nuisance

Theory

(16) Plaintiffs' complaints alleged that defendants'

conduct constitutes a public nuisance because it results

in supplying handguns to the criminalmarket that remain

in the hands of criminals for years and causes death

and injury to the public. Plaintiffs contend that the trial

court ignored the public nuisance cause of action, which,

if supported, could also establish a violation of section

17200. ( Farmers Ins. Exchange v. Superior Court

(1992) 2 Cal.4th 377, 383 [6 Cal. Rptr. 2d 487, 826 P.2d

730].) But the court did discuss the [*987] issue of public

nuisance in its opinion and concluded that plaintiffs'

evidence failed to show causation, a necessary [***54]

element of a public nuisance claim. 20

[**679] (17) A nuisance is: “anything that is ‘injurious to

health,… or is indecent or offensive to the senses, or an

obstruction to the free use of property, [that] interfere[s]

with the comfortable enjoyment of life or property, or

unlawfully obstructs the free passage or use, in the

customary manner, of any navigable lake, or river, bay,

stream, canal, or basin, or any public park, square,

street, or highway,’ … [Citation.] Civil Code sections

3480 and 3481 divide the types of nuisance into public

and private. A public nuisance is one which ‘affects at

[***55] the same time an entire community or

17 We reject plaintiffs' argument that the trial court improperly drew adverse factual conclusions when it noted that the

evidence did not connect defendants with facilitating the diversion of guns to the underground market. The court was merely

acknowledging that plaintiffs' own experts admitted during their depositions they could not conclude that sales of crime guns

necessarily indicated the dealer was engaged in wrongdoing, and admitted that any traced crime gun could have been

originally sold to a legal purchaser.

18 Gun sales are already heavily regulated at the federal, state and local levels. (See, e.g., 18 U.S.C. §§ 922–924; Hamilton,

supra, 750 N.E.2d at p. 1066, fn. 9 [listing federal gun regulations];Great Western Shows, Inc. v. County of LosAngeles (2002)

27 Cal.4th 853 [118 Cal. Rptr. 2d 746, 44 P.3d 120] [county ordinance prohibited sale of firearms on county property].) California

regulates gun sales and use more extensively than many states. (Pen. Code §§ 12000–12098 [The Dangerous Weapons

Control Law]; Bang, Trigger Locks and Warning Labels on Firearms Become a Reality (2000) 31 McGeorge L.Rev. 265, 267

[noting that California's gun control laws are among the most stringent in the country]; see also Public Policy Perspectives,

supra, 73 Fordham L.Rev. at pp. 604–605.) The fact of such extensive existing regulation counsels caution before imposing an

additional layer of judicial requirements.

Contrary to plaintiffs' argument, we are not determining that we are required to abstain from deciding the issues. Rather, we are

deciding the issues, albeit adversely to plaintiffs' position.

19 Plaintiffs also argue that the trial court mistakenly found that defendants could not be liable for nonfeasance and

improperly imported concepts of duty into the UCL analysis. We do not discuss the issue of duty, because the absence of

causation requires affirmance of the summary judgment. Nor are we precluding actions against gun manufacturers under

section 17200 or nuisance where causation is established.

20 Referring to its prior order to produce documents reflecting criminal disposition of firearms, the court stated: “As could be

expected in a case of this magnitude, discovery has produced a mountain of data, … Significantly, however, none of this data

reflects evidence of the type of transactions complained of by plaintiffs … which can be causally attributed to these moving

manufacturers and distributors.”
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neighborhood, or any considerable number of persons.’

(Civ. Code, § 3480.)” ( People ex rel. Gallo v. Acuna

(1997) 14 Cal.4th 1090, 1104 [60 Cal. Rptr. 2d 277, 929

P.2d 596].) 21

[***56] (18) Plaintiffs assert that the Restatement

Second of Torts (Restatement) section 821B provides

that no showing of causation is necessary when only an

injunction is sought. They contend that they need only

show that defendants created a risk of some threatened

harm. The Restatement is not so loosely worded.

Section 821B, subdivision (2) explains: “Circumstances

that may sustain a holding that an interference with a

public right is unreasonable include the following: (a)

Whether the conduct involves a significant interference

with the public health, the public safety, the public

peace, the public comfort or the public convenience, or

(b) whether the conduct is proscribed by a statute,

ordinance or administrative regulation, or (c) whether

the conduct is of a continuing nature or has produced a

permanent or long-lasting effect, and, as the actor knows

or has reason to know, has a significant effect upon the

public right.” This listing of examples of public nuisance

illustrates the need for a relationship between the

conduct and the impending harm. [*988] Thus, a

defendant's action must not only create a risk of some

harm, it must also be likely to lead to invasion of the

public right at issue. [***57] 22

(19) The language of the Restatement presumes that

the necessary elements for proof of a cause of action for

public nuisance include the existence of a duty and

causation. (Rest., supra, § 824(b), & com. a, p. 116.)

“The conduct necessary to make the actor liable for

either a public or a private nuisance may consist of (a)

an act; or (b) a failure to act under circumstances in

which the actor is under a duty to take [**680] positive

action to prevent or abate the interference with the

public interest or the invasion of the private interest.”

(Rest., supra, § 824.) If a plaintiff could obtain an

injunction absent a showing of causation of an

interference [***58] with a public right, the plaintiff could

enjoin the manufacturing of a firearm solely because

themere existence of the firearm creates a risk of harm.

A connecting element to the prohibited harm must be

shown.

Cases cited by plaintiffs as examples of public nuisance

in other contexts are distinguishable because the acts

of defendants in those cases were illegal or violated

regulatory provisions and did more than create a risk of

harm. The actions of the defendants in the cited cases

were highly likely to cause imminent harm to the public.

(See, e.g., cases cited in Prosser & Keeton, Torts (5th

ed. 1984) § 90, p. 644.) The cases do not support

plaintiffs' claim that they only need to show that a

defendant created a risk of harm.

(20) Although it is not necessary to show that harm

actually occurred, plaintiffsmust show that a defendant's

acts are likely to cause a significant invasion of a public

right. “Again, either a public or a private nuisance may

be enjoined because harm is threatened that would be

significant if it occurred, and that would make the

nuisance actionable under the rule here stated, although

no harm has yet resulted.” (Rest., supra, § 821F, com.

b, p. 105.) “Thus [***59] the threat of communication of

smallpox to a single personmay be enough to constitute

a public nuisance because of the possibility of an

epidemic; and a fire hazard to one adjoining landowner

may be a public nuisance because of the danger of a

conflagration.” (Rest., supra, § 821B, com. g, pp.

92–93.)

(21) Merely engaging in what plaintiffs deem to be a

risky practice, without a connecting causative link to a

threatened harm, is not a public nuisance. (See, e.g.,

Selma Pressure Treating Co. v. Osmose Wood Pre-

serving Co. (1990) 221 Cal. App. 3d 1601, 1620 [271

Cal. Rptr. 596] [defendants who [*989] were directly

involved in creating or assisting in creating a system

that caused hazardous wastes to be disposed of

21 We reject defendant Sturm, Ruger & Company, Inc.'s assertion that public nuisance actions must relate to the use or

condition of real property. Public nuisance is not so limited. (See, e.g., People ex rel. Gallo v. Acuna, supra, 14 Cal.4th 1090

[upholding injunction against neighborhood street gang activity]; Venuto v. Owens-Corning Fiberglas Corp. (1971) 22 Cal.App.

3d 116 [99 Cal. Rptr. 350] [nuisance includes interference with public health, comfort and convenience]; andMartinez v. Pacific

Bell (1990) 225 Cal. App. 3d 1557, 1565 [275 Cal. Rptr. 878] [quoting Professor Prosser's description of nuisance as broad

enough to encompass everything from “ ‘an alarming advertisement to a cockroach baked in a pie.’ ”]; see also Rest.2d Torts,

§ 821B, com. h, p. 93 [stating that public nuisance does not necessarily involve interference with use of the land].)

22 Comment f of section 821B of the Restatement is also relevant to this case, and states: “In addition, if there has been

established a comprehensive set of legislative acts or administrative regulations governing the details of a particular kind of

conduct, the courts are slow to declare an activity to be a public nuisance if it complies with the regulations. …”
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improperly, thereby causing pollution of ground or

surfacewaters, can be liable under the law of nuisance];

City of Bakersfield v. Miller (1966) 64 Cal.2d 93, 98–100

[48 Cal. Rptr. 889, 410 P.2d 393] [building code

violations created risk of hotel being a fire hazard that

would likely cause injury through allowing smoke to

move quickly through open ducts to all floors];County of

San Diego v. Carlstrom (1961) 196 Cal. App. 2d 485,

491 [16 Cal. Rptr. 667] [creation of risk of extreme

[***60] fire hazard in residential community also

caused the injury of instilling residents' fear of fire that

resulted in liability for public nuisance]; see also Prosser

& Keeton, Torts, supra, § 90, pp. 651–652, stating,

“Then, there are those activities that are a ‘public

nuisance’ because the defendant is engaged in a

continuing course of conduct that is calculated to result

in physical harm or economic loss to so many persons

as to become a matter of serious concern. Such

activities as practicing law or medicine without a license

would be included in this category.”)

In this case, there is no causal connection between any

conduct of the defendants and any incident of illegal

acquisition of firearms or criminal acts or accidental

injury by a firearm. Defendants manufacture guns

according to federal law and guidelines.

Plaintiffs list cases from other jurisdictions that have

upheld public nuisance claims against gun

manufacturers and distributors, arguing that the trial

court erred by not following those cases. No California

state case is cited that analyzes the issue. (See, e.g.,

City of Modesto Redevelopment Agency v. Superior

Court [**681] (2004) 119 Cal.App.4th 28 [13 Cal. Rptr.

3d 865], [***61] [noting out-of-state cases holding

nuisance action may be maintained against gun

manufacturers, but stating, “Our research reveals no

California state cases holding such defendants liable

for causing a nuisance”].)

The out-of-state cases allowing a nuisance action to go

forward are distinguishable. In Gary ex rel. v. Smith &

Wesson Corp. (Ind. 2003) 801 N.E.2d 1222, the court

was considering a motion to dismiss, and evaluated

only the face of the complaint, stating, “It remains for

trial whether the City can establish the facts it alleges.”

( Id. at p. 1229.) Similarly, James v. Arms Technology,

Inc. (2003) 359 N.J. Super. 291 [820 A.2d 27] (James),

and Cincinnati v. Beretta U.S.A. Corp. (2002) 95 Ohio

St. 3d 416 [2002 Ohio 2480, 768 N.E.2d 1136], also

cited by plaintiffs, are decisions on motions to dismiss

and are not based on a party's inability to present

evidence supporting the allegations in a complaint. 23

[***62] [*990] In Ileto v. Glock, Inc. (9th Cir. 2003) 349

F.3d 1191 (Ileto), aNinthCircuit panelmajority reinstated

claims of negligence and nuisance against gun

manufacturers and distributors brought by individual

victims and survivors of an assault by a gunman. It is

significant that the court declined to reinstate the action

against manufacturers and distributors whose guns

were not actually fired during the shooting because the

claims for nuisance and negligence could not stand

without a showing that those guns caused the alleged

injury. 24 ( Ileto, supra, at pp. 1194, 1216.) The court in

Ileto was reviewing the grant of a motion under rule

12(b)(6) of the Federal Rules of Civil Procedure (28

U.S.C.) for failure to state a claim on which relief can be

granted. The court relied solely on the allegations of the

complaint and determined that if they could be proven,

including causation, the plaintiffs would be entitled to

relief. ( Ileto, supra, at pp. 1194, 1209, 1216.)

23 There has not been unanimous agreement among courts that have considered the issue. Some federal courts have

refused to recognize claims of public nuisance against gun manufacturers. (See, e.g., Camden Cty. Bd. of Chosen Freeh. v.

Beretta U.S.A. (D.N.J. 2000) 123 F. Supp. 2d 245 (Camden I), affd. 273 F.3d 536 (3rd Cir. 2001) (Camden II); City of

Philadelphia v. Beretta U.S.A. Corp. (3rd. Cir. 2002) 277 F.3d 415.) Plaintiffs argue that Camden I was “discredited” in James,

supra, 820A.2d at pages 34 and 51. The court in James declined, on state law grounds, to adopt the analysis used in Camden

I, but its holding was only that it would not dismiss the action at the pleading stage. ( James, supra, at pp. 38, 44.) The James

court repeatedly noted it was not considering plaintiff's ability to prove the allegations of the complaint. ( James, supra, at pp.

34, 44, 47.) The Illinois Supreme Court reversed decisions cited by plaintiffs, finding that a cause of action for nuisance cannot

be stated against gunmanufacturers. (SeeCity of Chicago v. Beretta U.S.A. Corp. (2002) 337 Ill. App. 3d 1 [785 N.E.2d 16, 271

Ill. Dec. 365], revd. (Ill. 2004) 213 Ill.2d 351 [821 N.E.2d 1099, 290 Ill.Dec. 525] [holding gun manufacturers have no duty to

prevent illegal use of their product]; and Young v. BrycoArms (2001) 327 Ill. App. 3d 948 [765 N.E.2d 1, 262 Ill. Dec. 175], revd.

(Ill. 2004) 213 Ill.2d 433 [821 N.E.2d 1078, 290 Ill.Dec. 504] [holding manufacturing a gun is not the legal cause of injury

produced by a gun-wielding killer not under the defendant's control].)

24 The United States Supreme Court denied a petition for certiorari in Ileto on January 10, 2005. ( Ileto, supra, 349 F.3d 1191,

cert. den. sub nom. China North Industries Corp. v. Ileto (2005) 543 U.S. 1050 [160 L. Ed. 2d 770, 125 S. Ct. 865].)
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[***63] This case has progressed beyond the pleading

stage, and plaintiffs have been unable to produce

evidence to show the existence of a triable issue of

material fact on the pleaded theories. The negligence

and nuisance theories advanced in Ileto were based on

two contentions: (1) the defendants negligently created

an illegal secondary market for guns by selling more

[**682] guns than legal purchasers can buy; and (2)

the defendants thereby developed distribution channels

they knew would regularly provide guns to criminals. (

Ileto, supra, 349 F.3d at pp. 1197–1198.) Even if we

were to accept the Ileto court's interpretation of what

our Supreme Court may decide when faced with this

issue, the conclusions in that case (aside from the need

to show causation) are not applicable here, where there

is no evidence of either of the contentions underlying

the causes of action in Ileto.

We find the views expressed by the dissenters to the

denial of rehearing en banc in Ileto instructive. Circuit

Judge Callahan explained the potential reach [*991] of

the Ileto decision allowing the nuisance claim against

defendant Glock, Inc., to go forward. “The potential

impact of the panel's [***64] decision is staggering: Any

manufacturer of an arguably dangerous product that

finds its way into California can be hauled into court in

California to defend against a civil action brought by a

victim of the criminal use of that product. The

manufacturer's liability will turn not on whether the

product was defective, but whether its legal marketing

and distribution system somehow promoted the use of

its product by ‘criminals and underage end users.’Thus,

General Motors could be sued by someone who was hit

by a Corvette that had been stolen by a juvenile. The

plaintiff would allege that General Motors knew that

cars that can greatly exceed the legal speed limit are

dangerous, and through advertising and by offering

discounts, it increased the attractiveness of the car and

the number of Corvettes on the road and thus increased

the likelihood that a juvenile would steal a Corvette and

operate it in a injurious manner. [¶] This is not California

law. …” ( Ileto v. Glock, Inc. (9th. Cir. 2004) 370 F.3d

860, 862 (Callahan, J., dis. from denial of rehg. en

banc).)

(22) In addition, Circuit Judge Kozinski outlined cogent

policy reasons against extending nuisance liability

[***65] in this context. “Imposing novel tort theories on

economic activity significantly affects the risks of

engaging in that activity, and thus alters the cost and

availability of the activity within the forum jurisdiction. In

effect, it is a form of regulation administered through the

courts rather than the state's regulatory agencies. It is,

moreover, a peculiarly blunt and capricious method of

regulation, depending as it does on the vicissitudes of

the legal system, which make results highly

unpredictable in probability and magnitude. Courts

should therefore be chary of adopting broad new

theories of liability, lest they undermine the democratic

process through which the people normally decide

whether, and to what degree, activities should be

fostered or discouraged within the state. …” ( Ileto v.

Glock, Inc., supra, 370 F.3d at p. 868 (Kozinski, J., dis.

from denial of rehg. en banc).) We agree with these

policy comments and find them directly relevant to the

potential result if plaintiffs' proposed remedies were

implemented based onwhat was produced in opposition

to the motion for summary judgment. 25

[***66] Plaintiffs' public nuisance claim fails for lack of

any evidence of causation. Their complaint attempts to

reach too far back in the chain of distribution when it

targets themanufacturer of a legal, nondefective product

that lawfully distributes its product [**683] only to those

buyers licensed by the federal government.

[*992] We do not hold that the theories asserted would

never be tenable under different evidence. We merely

find, based on the evidence presented here, that the

evidence does not sufficiently establish the alleged acts

of the defendants caused the diversion of firearms to

the criminal market. 26

CONCLUSION

The appeal from the stipulated judgment regarding

Ellett Brothers, Inc. in A105309 is hereby [***67]

dismissed as having been taken from a nonappealable

order. The summary judgment appealed from in

A103211 is affirmed.

25 Amicus Curiae Product Liability Advisory Council, Inc., has argued that the reforms advocated by plaintiffs amount to an

illegal concerted refusal to deal, which it terms a classic anti-competitive practice. We make no comment on that assertion, but

note it only to illustrate the complexities raised by attempting to use the courts to regulate an industry.

26 We do not discuss plaintiffs' claims against the trade association defendants because our determination that the

manufacturers were not shown to have caused the alleged harms renders the claims that the trade associations engaged in

conduct to prevent manufacturers from changing their practices moot.
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Stein, J., and Swager, J., concurred.

Page 18 of 18
126 Cal. App. 4th 959, *992; 24 Cal. Rptr. 3d 659, **683; 2005 Cal. App. LEXIS 211, ***67



| | Caution

As of: December 4, 2015 11:39 AM EST

Jefferies v. District of Columbia

United States District Court for the District of Columbia

January 8, 2013, Decided; January 8, 2013, Filed

Civil No. 11-1159 (RCL)

Reporter

916 F. Supp. 2d 42; 2013 U.S. Dist. LEXIS 2592; CCH Prod. Liab. Rep. P19,002; 2013 WL 76266

NARDYNE JEFFERIES, Plaintiff, v. DISTRICT OF

COLUMBIA, et al., Defendants.

Subsequent History:Dismissed by, in part, Remanded

by Jefferies v. District of Columbia, 2013 U.S. Dist.

LEXIS 21981 (D.D.C., Feb. 19, 2013)

Prior History: Jefferies v. D.C., 2013 U.S. Dist. LEXIS

1770 (D.D.C., Jan. 7, 2013)

Counsel: [**1] For NARDYNE JEFFERIES, Personal

Representative onBehalf of Brishelltashe Jones' Estate,

Plaintiff: John F. Mercer, MERCER LAWASSOCIATES,

PLLC, Washington, DC.

For DISTRICTOFCOLUMBIA,Municipality, Defendant:

Denise J. Baker, LEAD ATTORNEY, OFFICE OF

ATTORNEY GENERAL, Washington, DC; John F.

Mercer, LEAD ATTORNEY, MERCER LAW

ASSOCIATES, PLLC, Washington, DC; Steven J.

Anderson, LEADATTORNEY, OFFICEOFATTORNEY

GENERAL FOR DC, Washington, DC.

Judges: Royce C. Lamberth, Chief United States

District Judge.

Opinion by: Royce C. Lamberth

Opinion

[*43] MEMORANDUM OPINION AND ORDER

I. INTRODUCTION AND BACKGROUND

This case arises out of the tragic March 30, 2010 death

of sixteen-year-old Brishell Tashé Jones. The "theft" of

a five-dollar piece of costume jewelry set off a chain of

senseless retaliatory violence, eventually taking the

lives of five teenagers. After attending the funeral of

another young homicide victim, Ms. Jones congregated

with a group of mourners on South Capitol Street.

Orlando Carter and his crew—seeking revenge for an

earlier assault— indiscriminately fired into the crowd

from a rented minivan. Ms. Jones died from a gunshot

wound to the head. 1

Plaintiff Nardyne Jefferies is the mother of Ms. Jones,

and the personal representative and executor of her

estate. She has sought to hold a wide array of

government agencies and private actors responsible

for the death of her daughter. Among those parties is

Romanian National Company ROMARM S.A.

("ROMARM"), which the Complaint alleges is "the

manufacturer and exporter of the AK-47 assault rifle

used in the retaliatory drive-bymurder of Brishell Jones."

Compl. ¶ 30. The plaintiff alleges, "ROMARM had a

duty to act, and either negligently or intentionally failed

to act, or acted in a manner that created and/or

increased the danger that put Brishell Jones directly in

harm's way on March 30, 2010." Id.

The law is very clear: The Protection of Lawful

Commerce in Arms Act ("PLCAA") explicitly bars this

kind of suit. 15 U.S.C.A. §§ 7901-03 (West 2013). This

Act prohibits suits against firearms manufacturers and

dealers for injuries [**3] "resulting from the criminal or

unlawful misuse of" a firearm "by the person or a third

party." Id. § 7903. Since the controlling law

unambiguously bars plaintiff's claims [*44] against

ROMARM, a sua sponte dismissal is appropriate. The

Court will dismiss all plaintiff's claims against ROMARM

with prejudice.

II. LEGAL STANDARD

1 For a more detailed history of the events leading to Ms. Jones’ [**2] death and the plaintiff’s claims, see: Jefferies v. District of

Columbia, F. Supp. 2d , 2013 U.S. Dist. LEXIS 1770, 2013 WL 66085 at *1-*4 (D.D.C. Jan 7, 2013); Compl., June 23, 2011, ECF

No. 1; Paul Duggan, Steely determination, deadly retribution, WASH. POST, June 4, 2010, at A1.
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The Federal Rules of Civil Procedure require that a

complaint contain "'a short and plain statement of the

claim showing that the pleader is entitled to relief,' in

order to 'give the defendant fair notice of what the...claim

is and the grounds upon which it rests.'"Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 555, 127 S. Ct. 1955, 167 L.

Ed. 2d 929 (2007) (quoting Conley v. Gibson, 355 U.S.

41, 47, 78 S. Ct. 99, 2 L. Ed. 2d 80 (1957)). Under Rule

12(b)(6), a court may dismiss a cause of action or case

for failing to state a claim upon which relief may be

granted.

Typically, a court considers whether to dismiss a claim

after the defendant files a motion to dismiss.

"Complaints may also be dismissed, sua sponte if need

be, under Rule 12(b)(6) whenever 'the plaintiff cannot

possibly win relief.'" Best v. Kelly, 39 F.3d 328, 331, 309

U.S. App. D.C. 51 (D.C. Cir. 1994) (quoting Baker v.

Director, United States Parole Comm'n, 916 F.2d 725,

726, 286 U.S. App. D.C. 310 (D.C. Cir. 1990)). [**4] 2 In

this District, "Courts may dismiss the action sua sponte

under Rule 12(b)(6) as '[n]either the Federal Rules of

Civil Procedure nor any federal statute expressly

prohibits sua sponte dismissals for failure to state a

claim' nor does any decision of the Supreme Court."

Maynard v. District of Columbia, 579 F. Supp. 2d 137,

142 (D.D.C. 2008) (quoting Baker, 916 F.2d at 725, 726

& n.2).

The court may dismiss a claim with prejudice when

amending the complaint would be futile. See Firestone

v. Firestone, 76 F.3d 1205, 1209, 316 U.S. App. D.C.

152 (D.C. Cir. 1996) [**5] (dismissal with prejudice

appropriate when "the allegation of other facts

consistent with the challenged pleading could not

possibly cure the deficiency") (internal quotation marks

omitted) (emphasis omitted); Carty v. Author Solutions,

Inc., 789 F. Supp. 2d 131, 135-36 (D.D.C. 2011)

(dismissal with prejudice appropriate when permitting

amendment would be futile because "amended

complaint would suffer from the same flaw as the original

complaint").

III. DISCUSSION

It is clear that no "set of facts consistent with the

allegations," Twombly, 550 U.S. at 563, could entitle

plaintiff to any relief from ROMARM. The Complaint

alleges that Ms. Jones' killers used a

ROMARM-manufactured assault rifle during the drive

by. Compl. ¶¶ 16, 47. The Complaint alleges that Ms.

Jones' death was the direct and/or indirect result of the

"negligence and/or incompetence by private gun

manufacturer(s) (including ROMARM)." Id. ¶ 62. It

alleges that "ROMARM had a duty to act, and either

negligently or intentionally failed to act, or acted in a

manner that created and/or increased the danger that

put Brishell Jones directly in harm's way on March 30,

2010." Id. ¶ 30.

Prior to the passage of the federal Protection [**6] of

Lawful Commerce in Arms Act, the District of Columbia

had passed [*45] the Assault Weapons Manufacturing

Strict Liability Act ("SLA"). D.C. CODE ¶¶ 7-2551 (2001).

The SLA provided that:

Any manufacturer, importer, or dealer of an assault

weapon or machine gun shall be held strictly liable

in tort, without regard to fault or proof of defect, for

all direct and consequential damages that arise

from bodily injury or death if the bodily injury or

death proximately results from the discharge of the

assault weapon or machine gun in the District of

Columbia.

Id. § 7-2551.02. The SLA could have authorized an

action against ROMARM. However, in 2006 Congress

passed the PLCAA, which stated that firearms

manufacturers, distributors, marketers and dealers

"should not[] be liable for the harm caused by those who

criminally or unlawfully misuse firearm products." 15

U.S.C.A. § 7901(a)(5). The purpose of the PLCAA is to

"prohibit causes of action against manufacturers,

distributors, dealers, and importers of firearms or

ammunition products...for the harm solely caused by

the criminal or unlawful misuse of firearm products or

ammunition products by others when the product

functioned as designed and intended." [**7] Id. §

7901(b)(1).

Specifically, the PLCAA states, "A qualified civil liability

actionmay not be brought in any Federal or State court"

2 TheD.C. Circuit distinguishes between sua sponte dismissals under Rule 12(b)(1)—dismissals for lack of jurisdiction—from

sua sponte dismissals under Rule 12(b)(6)—dismissals for failure to state a claim. Best v. Kelly, 39 F.3d at 330-31. The district

court may only enter a sua sponte dismissal under Rule 12(b)(1) if the claims are "patently insubstantial" or "essentially

fictitious." Id. at 330 (internal quotation marks omitted). However, the district court may enter a sua sponte 12(b)(6) dismissal

for failure to state a claim when the "plaintiff cannot possibly win relief" or the complaint is "legally frivolous." Id. at 331 (internal

quotation marks omitted).
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and "[a] qualified civil liability action that is pending on

October 26, 2005, shall be immediately dismissed by

the court in which the action was brought or is currently

pending." Id. § 7902. The statute defines "qualified civil

liability action" as "a civil action...brought by any person

against a manufacturer or seller of [a firearm] 3...for

damages, injunctive or declaratory relief, abatement,

restitution, fines, or penalties, or other relief, resulting

from the criminal or unlawful misuse of [a firearm] by the

person or a third party." Id. § 7903(6)(A). The PLCAA

makes exceptions, inter alia, for negligent entrustment,

breach of contract or warranty, and damages resulting

directly from a defect or design or manufacture of the

product (except where discharge of the product was

caused by a volitional act that constituted a criminal

offense). Id. §§ 7903(5)(A)(i)-(vi).

The District of Columbia Court of Appeals and the

United States District Court for the District of Columbia

have considered the effect and constitutionality of the

PLCAA, as it relates to the SLA. TheDistrict of Columbia

Court of Appeals held that SLA suits against assault

weapon manufacturers do not fall under any exception

to the PLCAA. District of Columbia v. Beretta U.S.A.

Corp. (Beretta V), 940 A.2d 163, 170-71 (D.C. 2008),

cert. denied 556 U.S. 1104, 129 S. Ct. 1579, 173 L. Ed.

2d 675 (2009). The Court held that the PLCAA barred

suit against a gun manufacturer for injuries caused by

the private, criminal use of its guns. Id. The United

States District Court for the District of Columbia held

that it was "bound by the D.C. Court of Appeals'

interpretation of the SLA" in Beretta V, and agreed that

the SLA does not create any exception to the PLCAA.

Estate of Charlot v. Bushmaster Firearms, Inc., 628 F.

Supp. 2d 174, 181 (D.D.C. 2009). The Court then held

that the PLCAA "preempts and displaces conflicting

state law." Id. at 184. The Court also upheld the

constitutionality of the PLCAA against separation of

powers challenges:

[*46] The Court rejects plaintiffs' argument that the

PLCAA imposes an [**9] impermissible rule of

decision upon the courts....[T]he PLCAA does not

directly interfere with judicial fact-finding. The

PLCAA identifies particular types of claims that are

not permissible and leaves it to the courts to apply

those standards in the cases before them. The

statute permits the courts to determine whether the

cases before them...are covered by the PLCAA.

Id. at 184 (internal citations omitted).

The PLCAAunequivocally bars plaintiff's claims against

ROMARM. Plaintiff claims that Ms. Jones' killers used a

ROMARM-manufactured assault rifle in the fatal

shooting. Compl. ¶ 47. Plaintiff makes a blanket

assertion that ROMARM's negligence directly and/or

indirectly contributed to Ms. Jones' death, and that

ROMARM owed a duty of care to Ms. Jones. Compl. ¶¶

30, 62. However, no plausible reading of the facts could

state a claim against ROMARM. It is uncontroverted

that a third party discharged the assault rifle, during the

commission of a criminal act. SeeCompl. ¶¶ 40-49; see

alsoKeith L.Alexander, TheresaVargas&Paul Duggan,

D.C. jury convicts 5 of murder in attacks, WASH. POST,

May 8, 2012, at A14 (Ms. Jones' killers convicted of

murder). The PLCAA explicitly and clearly

[**10] prohibits this kind of suit. It is settled law that the

SLA does not create any exception to the PLCAA, and

this Court is bound to accept the District of Columbia

Court of Appeals' interpretation of the SLA. See Beretta

V, 940 A.2d at 170-71; Charlot, 628 F. Supp. 2d at 181.

The suit commenced after the effective date of the

PLCAA; in any event, the PLCAA retroactively applies

to all actions then pending. See Compl.; 15 U.S.C.A. §

7902(b).

The Court cannot construe the allegations—or draw

any plausible inferences from the allegations—in a way

that would put this case under any of the exceptions of

the PLCAA. See 15 U.S.C.A. §§ 7903(5)(A)(i)-(vi) (list

of exceptions). The only exception that comes close is

the one that allows "an action for death, physical injuries

or property damage resulting directly from a defect in

design or manufacture of the product, when used as

intended or in a reasonably foreseeable manner." Id. §

7903(5)(A)(v). However, this exception does not apply

"where the discharge of the product was caused by a

volitional act that constituted a criminal offense." Id.

None of the exceptions to the PLCAA can plausibly

apply in this case.

The Court finds that the law here is so [**11] clear that

it is appropriate to dismiss the claims against ROMARM

sua sponte, and with prejudice. Plaintiff originally filed

this action in the Superior Court of the District of

Columbia. See Compl. Upon motion by the District of

Columbia, this Court removed the action to the United

States District Court or the District of Columbia. See

3 The PLCAA also prohibits suits against the manufacturers of firearm components and ammunition. See 15 U.S.C.A. §

7903(4). The Complaint alleges that ROMARM made the firearm, not the [**8] ammunition. Compl. ¶ 30.
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Notice of Removal of Action, June 23, 2011, ECF No. 1.

It is unclear from the file transferred fromSuperior Court

whether plaintiff effectively served process on

ROMARM. See Receipt of Original File, June 24, 2011,

ECF No. 3. However—in the interests of judicial

economy and justice—the Court resolves the issues on

the merits, since it is plain from the Complaint that

plaintiff cannot maintain a cause of action against

ROMARM. In this case, "it is 'patently obvious' that the

plaintiff cannot prevail on the facts alleged in the

complaint." Perry v. Discover Bank, 514 F. Supp. 2d 94,

95 (D.D.C. 2007) (quoting Baker, 916 F.2d at 726-27).

Allowing plaintiff to amend the Complaint or submit

proof of service would [*47] be futile when the

established law plainly prohibits this kind of suit. See,

e.g., Carty, 789 F. Supp. 2d at 135-36 (dismissal with

prejudice appropriate [**12] when amended complaint

would suffer from same defects).

The Court also finds that sua sponte dismissal is in line

with the purposes of the PLCAA. Congress took a hard

line against civil suits against gun manufacturers,

stating:

The possibility of imposing liability on an entire

industry for harm that is solely caused by others is

an abuse of the legal system, erodes public

confidence in our Nation's laws, threatens the

diminution of a basic constitutional right and civil

liberty.... The possible sustaining of these actions

by a maverick judicial officer or petit jury would

expand civil liability in amanner never contemplated

by the framers of the Constitution, by Congress, or

by the legislatures of the several States. Such an

expansion of liability would constitute a deprivation

of the rights, privileges, and immunities guaranteed

to a citizen of the United States under the

Fourteenth Amendment to the United States

Constitution.... [Such liability actions] attempt to

use the judicial branch to circumvent the Legislative

branch of government to regulate interstate and

foreign commerce through judgments and judicial

decrees thereby threatening the Separation of

Powers doctrine and weakening [**13] and

undermining important principles of federalism,

State sovereignty and comity between the sister

States.

15 U.S.C.A. §§ 7901(a)(6)-(8). The Congress intended

to "prevent the use of such lawsuits to impose

unreasonable burdens on interstate and foreign

commerce." Id. § 7901(b)(4). Congress was not only

concerned about the effect of civil liability on gun

manufacturers, but also the improper use of the judiciary

to circumvent legislative judgments. This suggests that

when it is clear that the PLCAA bars an action, sua

sponte dismissal may be appropriate to promote judicial

integrity and separation of powers interests.

Furthermore, the PLCAA ordered the immediate

dismissal of any action pending as of the effective date

of the Act. Id. § 7902(b). This suggests that Congress

intended courts to weed out, expeditiously, claims the

PLCAA bars.

IV. CONCLUSION AND ORDER

Plaintiff wants to sue ROMARM because it

manufactured the assault rifle used in her daughter's

murder. Congress, through the Protection of Lawful

Commerce inArmsAct, has explicitly and unequivocally

prohibited this kind of suit. The Court finds that under no

"set of facts consistent with the complaint," Twombly,

550 U.S. at 563, [**14] can the plaintiff "possibly win

relief," Baker, 916 F.2d at 726. Therefore, it finds that a

sua sponte dismissal of all claims against ROMARM is

appropriate.

After consideration of the Complaint, all documents

incorporated therein, the entire record, and the

applicable law, the Court hereby

ORDERS that all plaintiff's claims against Romanian

National Company ROMARM S.A. are DISMISSED

WITH PREJUDICE; it further

ORDERS that all plaintiff's claims against ROMARM

General Manager Vasile Marius Crisan, whether in his

individual or official capacity, are DISMISSED WITH

PREJUDICE.

IT IS SO ORDERED.

Signed by RoyceC. Lamberth, Chief Judge, on January

8, 2013.
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Case Summary

Procedural Posture

Plaintiff victim sought review of a judgment from the

Circuit Court of Cook County (Illinois), which dismissed

his action against defendant handgun manufacturer

alleging willful and wanton distribution of a firearm used

to shoot the victim, negligent distribution of the firearm,

and strict liability.

Overview

The victim was shot by an individual while at a tavern

and subsequently filed an action against the handgun

manufacturer, the individual, and the tavern. A second

amended complaint charged the handgunmanufacturer

with willful and wanton distribution of the firearm,

negligence, and strict liability. The trial court dismissed

all counts against the handgunmanufacturer. On appeal

of the dismissal of the first two counts, the court affirmed.

The court held that common law did not impose a duty

upon the manufacturer of a nondefective firearm a duty

to control the distribution of the product in the general

public. The court ruled the case was distinguished from

common law in which manufacturers that produced toy

weapons were liable for injuries sustained by children.

Outcome

The court affirmed the judgment of the trial court, which

dismissed the victim's action against the handgun

manufacturer alleging willful and wanton distribution of

the firearm used to shoot him, negligent distribution of

the firearm, and strict liability.
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B. Glendon, of Greenwich, Connecticut (Anne G.

Kimball, James D. Fiffer, and Carl R. Burnton, of

counsel), for appellee.

Judges: JUSTICE STAMOS delivered the opinion of

the court. HARTMAN, P.J., and DOWNING, J., concur.

Opinion by: STAMOS

Opinion

[*677] [**339] Plaintiff appeals from the dismissal of

counts I and II of his second amended complaint seeking

recovery from defendant, a handgun manufacturer,

based upon its distribution of a gun which was used by

a third party to injure plaintiff.

This action arose out of personal injuries suffered by

plaintiff when hewas shot in a Chicago tavern. Plaintiff's

original complaint named Smith & Wesson and the

tavern owner as defendants. Recovery was sought

against Smith & Wesson, the manufacturer of the

firearm used to shoot plaintiff, on a theory of strict

liability in tort. Plaintiff's claim against the tavern was

premised on the Illinois Dramshop Act. Upon motion of

Smith [***2] & Wesson, the court dismissed the strict

liability claim for failure to state a cause of action.

A first amended complaint followed, again seeking

recovery against Smith & Wesson on a strict liability

theory. The first amended complaint also named

Charlene Eure as a defendant. Eure is the person who,

while intoxicated, allegedly shot plaintiff. The court again
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dismissed the claim directed against Smith & Wesson

as legally insufficient.

Plaintiff thereafter filed a second amended complaint.

Four of the seven counts of this complaint are directed

against Smith & Wesson. The three remaining counts

are directed against the tavern andEure. Count I alleges

that Smith &Wesson is liable to plaintiff for the wilful and

wanton distribution of the gun used to shoot plaintiff.

Count II alleges that Smith &Wesson [**340] negligently

distributed the firearm.Counts III and IV sought recovery

from Smith & Wesson in strict liability.

All four counts directed against Smith & Wesson were

stricken by the court for failure to state a cause of

action. Plaintiff has not sought leave to amend these

counts. Rather, he seeks review of the dismissal with

respect to counts I and [***3] II only. The dismissal of

counts III and IV is not challenged on appeal.

[*678] Both counts involved in this appeal charge Smith

& Wesson with the duty to "prevent the sale of its

handguns to persons who are likely to cause harm to

the public." The determinative issue before this court,

therefore, is whether such a duty existed. (See Pelham

v. Griesheimer (1982), 92 Ill. 2d 13, 18, 440 N.E.2d 96;

Maramba v. Neuman (1967), 82 Ill. App. 2d 95, 98, 227

N.E.2d 80.) "The determination of the question of duty,

whether the parties stood in such a relationship to one

another that the law will impose upon one an obligation

of reasonable conduct for the other's benefit, is an issue

of law to be resolved by the court." Walsh v. A. D.

Conner, Inc. (1981), 99 Ill. App. 3d 427, 430, 425N.E.2d

1153.

Plaintiff argues that defendant has a duty to use

"reasonable means to prevent the sale of its handguns

to persons who are likely to cause harm to the public."

The only Illinois authority cited by plaintiff in support of

this contention is Semeniuk v. Chentis (1954), 1 Ill. App.

2d 508, 117 N.E.2d 883. We find this case to be

distinguishable from the case at bar, as it does not [***4]

involve liability based upon themanufacture of products

intended for distribution to the general public, but rather

imposes liability based upon the sale of toy weapons to

children, a class of persons known to be irresponsible in

the use of such products. In Semeniuk, the Illinois

appellate court found that a retailer had a duty to the

plaintiff to use care in selling air rifles to persons whom

the retailer knew would allow their use by young

children. In that case, the defendant, a merchant, sold

an air rifle to the father of a seven-year-old boy who, the

defendant knew, lacked the judgment, discretion and

experience to use such a product safely and who would

in all probability discharge the gun in the city of Chicago

and thereby endangermembers of the public.Semeniuk

dealt only with the liability of the retailer, and did not

impose liability upon the manufacturer of the air rifle or

upon a remote vendor. (See Pitts v. Basile (1966), 35 Ill.

2d 49, 54, 219 N.E.2d 472.) This case therefore sheds

little light on the issue now before us.

Plaintiff also cites Moning v. Alfono (1977), 400 Mich.

425, 254 N.W.2d 759, in which the supreme court of

Michigan held that [***5] a manufacturer, wholesaler

and retailer of toy slingshots which were marketed

directly to children owed a legal obligation of due care to

by-standers affected by the use of the products. (400

Mich. 425, 432, 254 N.W.2d 759, 762.) However,

Moning, a 3-2 decision of the Supreme Court of

Michigan in which two justices did not participate, is of

questionable precedential value in Illinois.

No Illinois decision has imposed a duty upon the

manufacturer of a nondefective firearm to control the

distribution of that product to [*679] the general public,

such regulation having been undertaken by Congress,

the Illinois General Assembly and several local

legislative bodies. (See 18 U.S.C. sec. 921 et seq.

(1976); Ill. Rev. Stat. 1981, ch. 38, par. 83 -- 1 et seq.;

and the Chicago Municipal Code 1982, ch. 110, sec.

11.1 et seq.) Plaintiff has made no allegations that

defendant circumvented any of these regulations.

We find that the trial court correctly determined that

defendant owed no duty to plaintiff based upon the

allegations of counts I and II of his second amended

complaint, and therefore that these countswere properly

stricken as being substantially insufficient [***6] as a

matter of law. Ill. Rev. Stat. 1981, ch. 110, par. 2 -- 615.

The decision of the circuit court is affirmed.
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BRENDA MARTIN, individually and as the surviving

spouse and the administrator of the Estate of Larry

Martin, and on behalf of their minor children, Kimberly

Martin and Christopher Martin, and KENNETH

JACKSON and KAREN JACKSON, on their own behalf

and on behalf of their minor child, Cheryl Jackson,

Plaintiffs-Appellants, v. HARRINGTON AND

RICHARDSON, INC., Defendant-Appellee

Case Summary

Procedural Posture

Plaintiffs, shooting victim and estate administrator,

appealed a decision of the United States district court,

which dismissed their diversity action that sought to

hold defendant handgun manufacturer strictly liable for

damages because the gun it sold was an unreasonably

dangerous product.

Overview

Plaintiffs, shooting victim and estate administrator,

sought damages for a shooting in a diversity action

against defendant handgun manufacturer, alleging that

the gun it sold was an unreasonably dangerous product

and that defendant was strictly liable for the damage it

caused. The trial court dismissed plaintiffs' claim, finding

there was no such cause of action in Illinois and that the

manufacturer of a nondefective handgun was not liable

for injury caused by its lawful or unlawful use. The court

affirmed the decision below, holding that there was no

support in Illinois law and no basis for predicting that the

state would expand existing law to accommodate

plaintiffs' claim. The gun, which the state allowed a

private citizen to own, was not defective when sold. It

was not unreasonably dangerous to the ordinary user,

and sale of a nondefective product that was not a

danger to the average consumer did not create strict

liability. In addition, no strict liability for ultrahazardous

activity was based on the sale of a nondefective product.

The court also ruled that Illinois would hold that criminal

misuse of a handgun was not a foreseeable

consequence of gun manufacturing.

Outcome

The court affirmed the trial court's decision dismissing

the claim of plaintiffs.

Counsel: [**1] BernardM.Mamet, Chicago, Illinois, for

Appellants.

Frank M. Covey, McDermott, Will & Emery, Chicago,

Illinois, for Appellees.

Judges: Pell, Cudahy, and Posner, Circuit Judges.

Cudahy, Circuit Judge, concurring.

Opinion by: PELL

Opinion

[*1201] PELL, Circuit Judge.

During January of 1981, Donovan and James Barnes

shot and killed Larry Martin and wounded Kenneth

Jackson. Plaintiffs seek to recover for the injuries

suffered by the two men, but not from the Barnes

brothers, who have little or no money. Plaintiffs have

instead filed this diversity action against Harrington and

Richardson (H & R), the manufacturer of the gun used

by the Barnes's, alleging that the gun was an

unreasonably dangerous product and that H & R was

therefore strictly liable for the damage caused by the

weapon. The district court found no support for plaintiffs'

theory in Illinois law and dismissed the suit for failure to

state a cause of action.

Before examining the district court's conclusion we

should clarify the nature of plaintiffs' claim, which is not
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clear from either the complaint or the briefs filed in this

court. Although plaintiffs refer to the gun as an

unreasonably dangerous instrument [**2] and complain

of H & R's conduct in selling the gun to the public, it

becomes clear from examining plaintiffs' arguments

that they do not, and cannot, seek recovery under

products liability or negligence. 1 Products liability

requires a defect of some sort in the gun, a claim that

plaintiffs expressly disavow. Plaintiffs instead claim that

H & R's liability stems solely from "the manufacture of

an inherently dangerous, nondefective instrument."

Plaintiffs' claim, in essence, is that manufacturing and

selling handguns to the public is an [*1202]

ultrahazardous activity that gives rise to strict liability for

any damage done by the guns. The district court

dismissed plaintiffs' claim after finding:

There is no case or statutory law demonstrating

that such a cause of action exists in Illinois, and we

decline to create such a new cause of action. In the

present state of law, a manufacturer of a

nondefective handgun is not liable for injury caused

by use of the gun, whether that use be lawful or

unlawful. Accord Bennet v. The Cincinnati Checker

Cab Co., Inc., 353 F. Supp. 1206, 1210 (E.D. Ky.

1973) (holding that a firearms dealer was under no

duty to protect [**3] plaintiff, who was shot by a gun

imported by dealer, from criminal attack). If a cause

of action such as the one proposed by plaintiffs is to

become recognized in Illinois, it must be done by

the Illinois legislature or the Illinos courts, not by a

federal court in a diversity action.

Plaintiffs claim that the district court shirked its

responsibility to decide the case presented to it as an

Illinois court and that, had the district court fulfilled this

responsibility, it would have concluded that a cause of

action exists. [**4] Plaintiffs ask that we either reverse

the district court's finding that no cause of action exists

or at least remand the case to the district court with

instructions to determine whether such an action would

be recognized by an Illinois court.

Although the district court's opinion, which we have

quoted in its entirety, may be Spartan, we do not think

that it reflects a failure to determine how an Illinois court

would decide the issue. The duty of a district court

sitting in diversity faced with a novel claim such as

plaintiffs' is to predict, as best as possible, how an

Illinois court would decide the issue. City of Northglenn

v. Chevron, U.S.A., Inc., 519 F. Supp. 515 (D. Colo.

1981); Indiana Harbor Belt Railroad v. American Cy-

anamid Co., 517 F. Supp. 314, 317 (N.D. Ill. 1981). The

district court here indicated that it could find no support

for plaintiffs' claims in Illinois law, and that at least one

other jurisdiction had rejected an identical claim.

Examining decisions from other jurisdictions in the

absence of Illinois cases is a legitimate means of

predicting how an Illinois court would rule on plaintiffs'

claims. Indiana Harbor Belt Railroad, 517 F. Supp. at

317. [**5] We cannot agree, then, that the district court

did not discharge its duty to predict how an Illinois court

would decide plaintiffs' claim. We turn now to examine

the accuracy of that prediction.

Illinois recognizes strict liability under two theories:

unreasonably dangerous defective products and

ultrahazardous activities. Strict products liability in

Illinois follows the formulation set forth in section 402A

of the Restatement (Second) of Torts (1965), which

imposes strict liability upon one "who sells any product

in a defective condition unreasonably dangerous to the

user or consumer or to his property." See Rios v. Ni-

agara Machine & Tool Works, 59 Ill. 2d 79, 319 N.E.2d

232 (1974) (relying on 402A formulation). Under Illinois

law, a product is "unreasonably dangerous" when it is

"dangerous to an extent beyond that which would be

contemplated by the ordinary consumer who purchases

it, with the ordinary knowledge common to the

community as to its characteristics." Palmer v. Avco

Distributing Corp., 82 Ill. 2d 211, 412 N.E.2d 959, 45 Ill.

Dec. 377 (1980) (quoting Restatement (Second) of

Torts section 402A, comment i (1965)). A product may

[**6] be unreasonably dangerous because of a design

or manufacturing defect or because of failure to warn of

a danger posed by the product of which the average

consumer would not already be aware. A nondefective

product that presents a danger that the average

consumer would recognize does not give rise to strict

liability.Garrison v. Heublein, Inc., 673 F.2d 189 (7th Cir.

1982) (Illinois law does not requirewarnings on alcoholic

beverages as dangers posed by alcohol are common

knowledge); Hunt v. Blasius, 74 Ill. 2d 203, 384 N.E.2d

368, 23 Ill. Dec. 574 (1978) (danger posed by solid sign

post obvious to any motorist).

1 Plaintiffs make a passing reference to H & R's negligence in failing "to prevent the gun from getting into the hands of

individuals who were psychologically unsuited to possess a handgun," but the complaint does not allege negligence and

plaintiffs' counsel admitted at oral argument that H & R could do nothing to prevent such people from getting guns other than

cease selling guns entirely. Plaintiffs' claims, then, are solely grounded on strict liability and not on negligence.
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[*1203] Plaintiff has not directly pursued a products

liability approach here because the gun involved in the

shootings was not defective and posed an obvious

danger that required no warning, and thus was not

unreasonably dangerous.Asecond obstacle to recovery

under products liability is the Illinois products liability

statute of limitations, which plaintiffs appear to concede

would bar a suit based upon the sale of this gun under

the theory of products liability as the gun apparently

was sold during the 1930's. See Ill. [**7] Rev. Stat. ch.

110 para. 13-213. As we shall discuss later, this statute

may present an obstacle to plaintiffs' claim that the sale

of the gun was an ultrahazardous activity.

Plaintiffs attempt to circumvent the problems posed by

products liability by urging that the sale of handguns to

the public is an ultrahazardous activity. Under section

519 of the Restatement (Second) of Torts: "One who

carries on an abnormally dangerous activity is subject

to liability for harm to the person, land or chattels of

another resulting from the activity, although he has

exercised the utmost care to prevent the harm." Section

520 of the Restatement sets forth the following factors

to be considered in determining whether an activity is

abnormally dangerous:

(a) existence of a high degree of risk of some harm

to the person, land or chattels of others;

(b) likelihood that the harm that results from it will be

great;

(c) inability to eliminate the risk by the exercise of

reasonable care;

(d) extent to which the activity is not a matter of

common usage;

(e) inappropriateness of the activity to the place

where it is carried on; and

(f) extent to which its value to the community is

outweighed [**8] by its dangerous attributes.

Illinois has long recognized strict liability for damage

caused by engaging in an abnormally dangerous or

ultrahazardous activity, although it has never explicitly

relied upon the Restatement factors in determining

whether a given activity is abnormally dangerous. In

City of Joliet v. Harwood, 86 Ill. 110 (1877), the Illinois

Supreme Court held that blasting with dynamite in a

residential area was intrinsically dangerous and gave

rise to strict liability for the blaster. A similar result was

reached in FitzSimmons & Connell Co. v. Braun, 199 Ill.

390, 65 N.E. 249 (1902), and Opal v. Material Service

Corp., 9 Ill. App. 2d 433, 133 N.E.2d 733 (1956). 2More

recently, the court in Snow v. Judy, 96 Ill. App. 2d 420,

239 N.E.2d 327 (1968), found that the use of barbed

wire was not abnormally dangerous, although the

negligent use could be the basis for liability. Finally, a

federal district court sitting in diversity held that shipping

acrylonitrile, a hazardous and toxic substance, was an

ultrahazardous activity that subjected the shipper to

strict liability under Illinois [**9] law. Indiana Belt Harbor

Railroad Co., 517 F. Supp. 314. In so holding, the court

relied upon the Restatement formulation of abnormally

dangerous activities.

If plaintiffs were claiming that the use of a handgun was

an ultrahazardous activity the argument would clearly fit

within the parameters of Illinois law. However, plaintiffs'

attempt to impose strict liability for engaging in an

ultrahazardous activity upon the sale of a nondefective

product is unprecedented in Illinois, and in fact is only

supported by a recent district court decision from the

Eastern District of Louisiana. Richman v. Charter Arms

Corp., 571 F. Supp. 192 (E.D. La. 1983). Balanced

against Richman is the recent decision of the Circuit

Court of Cook County, Illinois, rejecting a claim identical

to plaintiffs'. Riordan v. International Armament [**10]

Corp., 81 L 27923 (Circuit Court Cook County, Law

Division, July 21, 1983). Although a trial court decision

is not determinative, the reasoning of Riordan and our

own misgivings about the result in Richman [*1204]

provide persuasive support for rejecting plaintiffs' claim.

Riordan rejected the claim that selling handguns is an

ultrahazardous activity after observing that:

Cases requiring liability impose liability for the

ultrahazardous activity as a result of the use of the

product. To recognize liability of a manufacturer or

distributor would virtually make them the insurer for

such products as explosives, hazardous chemicals

or dangerous drugs even though such products are

not negligently made nor contain any defects.

Although such a social policy may be adopted by

the legislature, it ought not to be imposed by judicial

decree.

Riordan, slip op. at 3 (emphasis in original).

2 Plaintiffs' misrepresentation notwithstanding, Opal did not involve merely the storage of dynamite, but rather imposed

liability for blasting.
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Plaintiff would have us ignore the concerns expressed

in Riordan, the only Illinois decision directly on point,

and instead adopt the reasoning of Richman. In

Richman, the court found that a nondefective handgun

was not unreasonably dangerous, but [**11] held that

selling such a gun to the public could constitute an

ultrahazardous activity. The court recognized that

possession of handguns is legal in Louisiana, which

indicated that "the legislature does not think handgun

manufacturers act unreasonably (are negligent per se)

when they market their product to the general public. . .

. The legislators do not think marketing handguns for

sale to the general public is an 'unreasonably

dangerous' activity." 571 F. Supp. at 198. Nonetheless,

the court found that selling guns could constitute an

ultrahazardous activity. The court observed that an

ultrahazardous activity is not an unreasonably

dangerous one, but rather simply an activity that poses

a high degree of risk that is justified by the value of the

enterprise. 571 F. Supp. at 199. In this situation, the

actor is not negligent in engaging in the activity, but

nonetheless must bear the risk of damages caused by

the activity. Such is clearly the case with blasting or

transporting toxic substances, but we have found no

decision other than Richman that has held that the

lawful sale of a nondefective product can be an

ultrahazardous activity.

Our primary [**12] misgiving with Richman is that it

blurs the distinction between strict liability for selling

unreasonably dangerous products and strict liability for

engaging in ultrahazardous activities by making the

sale of a product an activity. Accepting plaintiffs'

argument would run counter to Illinois' long-standing

requirement that strict liability for the sale of a product

be limited to unreasonably dangerous products. Illinois

has never imposed liability upon a non-negligent

manufacturer of a product that is not defective.

A change in this policy, as observed in Riordan, would

require that manufacturers of guns, knives, drugs,

alcohol, tobacco and other dangerous products act as

insurers against all damages produced by their

products. Whatever the economic wisdom of such a

policy might be, there is no basis for assuming that

Illinois wishes to adopt it.

We are also concerned that plaintiffs' argument would

thwart Illinois' policy regarding possession of handguns.

The right of private citizens in Illinois to bear arms is

protected, at least against all restrictions except those

imposed by the police power, by the Illinois Constitution.

Ill. Const. art. I, § 22. The [**13] State of Illinois regulates,

but does not ban, the possession of handguns by

private citizens. Firearms and Ammunition Act, Ill. Rev.

Stat. ch. 38 paras. 83-1 to 83-16.3. As Richman

recognized, this express policy is a strong indication

that handguns should not be considered unreasonably

dangerous. See also Mavilia v. Stoeger Industries, 574

F. Supp. 107 (D. Mass. 1983) (Massachusetts' decision

to allow possession of handguns precludes imposing

strict liability on handgun manufacturer under products

liability). Imposing liability for the sale of handguns,

which would in practice drive manufacturers out of

business, would produce a handgun ban by judicial fiat

in the face of the decision by Illinois to allow its citizens

to possess handguns.

[*1205] A third reason for rejecting the holding in

Richman is the court's finding that criminal misuse of a

handgun is not an intervening cause that breaks the

causal connection between the manufacturer's actions

and the injury. In Illinois, an unforeseeable, intervening

cause relieves themanufacturer of liability, and whether

such an intervening cause exists can be determined as

a matter of law in some circumstances. [**14] Williams

v. RCA Corp., 59 Ill. App. 3d 229, 376 N.E.2d 37, 17 Ill.

Dec. 144 (1978). With the exception of Richman, every

decision that has considered the foreseeability of

criminal misuse of firearms has found that such criminal

activity is not reasonably foreseeable. Bennet v. Cincin-

nati Cab Co., 353 F. Supp. 1206 (E.D. Ky. 1973);

Adkinson v. Rossi Arms Co., 659 P.2d 1236 (Alaska

1983); Hulsman v. Hemmeter Development Corp., 65

Haw. 58, 647 P.2d 713 (1982); Robinson v. Howard

Brothers of Jackson, Inc., 372 So. 2d 1074 (Miss.

1979); Hulsebosch v. Ramsey, 435 S.W.2d 161 (Tex.

1968). We see no reason to doubt that Illinois would

follow the weight of authority and hold that criminal

misuse of a handgun is not a foreseeable consequence

of gun manufacturing.

Nor do we believe Illinois is ready to adopt a theory

which in essence would hold that whenever someone is

injured there must be someone also answerable in

damages.

One is reminded, if the contention of the appellants

were carried to its logical conclusion, of a figmental,

perhaps allegorical, nation called Litigatia [**15]

described in the article by Paul B. Horton, How Lawsuits

Brought the World's Greatest Nation to Ruin, Medical

Economics, February 21, 1977, 142:

Throughout the economy, new ventures

disappeared. New factories were not built, since no
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locations could be found where it was legally

possible to build them. In 1998, the U.S. Supreme

Court promulgated the "omnia culpa" doctrine

(Lipshitz v. General Motor Corp.), which in plain

language meant that whenever a person suffered

injury through use of a product, all persons or

corporations who had any contact with the product,

from raw material to delivery van, were equally

liable to damage claims. It soon became very

difficult to get anyone to make or sell anything, and

most people went back to the ancient art of making

things for themselves.

Id. at 149 (emphasis in the original). Hopefully, the dire

thought expressed is not prophetic for our jurisprudence.

Finally, we note in passing that any problems caused by

the statute of limitations regarding a traditional products

liability action would seem to exist when the sale of a

product is attacked as an ultrahazardous activity. Illinois

limits the period during which [**16] a "product liability

action" may be brought. Ill. Rev. Stat. ch. 110 para.

13-213. The definition of "product liability action" is not

limited to sales of unreasonably dangerous products,

but also includes "any action based on the doctrine of

strict liability in tort brought against the seller of a

product on account of personal injury . . . caused by or

resulting from the manufacture . . . [or] sale . . . [of] any

product." Ill. Rev. Stat. ch. 110 para. 13-213 (a)(3).

Plaintiffs' claim is based on strict liability arising out of

the sale of a product, a claim that would appear to fall

within the letter of the statute and its purpose, which is

to protect manufacturers from endless exposure to

claims arising from the sale of a product. We fail to see

how the application of the statute is altered by attacking

the sale as an ultrahazardous activity rather than by

attacking the product as unreasonably dangerous.While

we cannot determine from the record before us whether

plaintiffs' claim actually runs afoul of the statute, the

statute is evidence that the policy of Illinois is to treat all

strict liability claims arising from the sale of a product

identically and to limit such [**17] suits to cases involving

unreasonably dangerous products.

In conclusion, we agree with the district court that there

is no support for plaintiffs' claim in Illinois law and no

basis for predicting that an Illinois court would expand

[*1206] existing law to accommodate plaintiffs' claim.

Accordingly, the decision of the district court is

AFFIRMED.

Concur by: CUDAHY

Concur

CUDAHY, Circuit Judge, concurring.

I agree that there is little reason to believe that the

Illinois Supreme Court would enforce a theory of strict

liability against handgun manufacturers at this time.

That is the question presented by this diversity case

and I think Judge Pell has answered it correctly.

Our analysis may be incomplete, however, if we lose

sight of the fact that, in a broad economic sense, death

and injury from bullet wounds are an external cost of

handgunmanufacture and sale, imposed on gun victims

or on society as a whole. See Silk, Contemporary

Economics 132-33 (1970). The central reality is that

these costs exist in fact, and the only question is who

should bear them. The imposition of strict liability on the

manufacturer or seller of handguns should not be

viewed as an attempt [**18] to drive handguns from the

market -- for the courts, an improper goal. Rather, it is

an effort to place the costs inherent in handguns on the

users rather than on the victims.

If a victim has been injured and attempts to recover

damages from the user of the handgun, the user is

frequently unreachable or judgment-proof. Strict liability

for the manufacturer or marketer of handguns, on the

other hand, places the costs of injury on a party who is

able to spread those costs widely among all users

through higher prices. An argument can be made for

thus internalizing the costs in the price of handguns and

thereby distributing them to all users rather than

imposing them on shooting victims, which is the

alternative. As we have noted, the costs exist and

someone must pay them.

The justification for the imposition of strict manufacturer

liability is that themanufacturer, "bymarketing a product,

. . . has assumed a special responsibility to the public

and should bear the costs of accidents, as a cost of

doing business." Note, Manufacturers' Liability to

Victims of Handgun Crime: A Common-Law Approach,

51 Fordham L. Rev. 771, 778 (1983). See also Turley,

[**19] Manufacturers' and Suppliers' Liability to

Handgun Victims, 10 N. Ky. L. Rev. 41, 45 (1981). In

practice, however, neither the manufacturer nor even

an insurance company would ultimately bear the costs;

these enterprises would simply serve as distributors of

the risks and costs associatedwith handgun use among
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those who use handguns. 1 The imposition of such

liability on manufacturers and marketers merely

constitutes notice that

theymust be prepared to compensate any innocent

parties who may incidentally be harmed, no matter

how carefully and faultlessly the activities are

carried out. . . . The prospective responsibility

imposed . . . by law applies even to events beyond

their control, but . . . they can guard against

disastrous expenses by adjusting their prices and

figuring compensation costs among their normal

business expenses.

Feinberg, Collective Responsibility, 65 J. Phil. 674

(1968), reprinted in Feinberg and Gross, Philosophy of

Law 411-12 (1975).

[**20] Strict manufacturer or seller liability might be

imposed under Restatement (Second) of Torts, sec-

tions 519-20, following the reasoning of Richman v.

Charter Arms Corp., 571 F. Supp. 192 (E.D. La. 1983).
2 Whatever may be said for or [*1207] against this

approach, however, it is not now the law of Illinois. And

that is where, for present purposes, the analysis must

end.

[**21]

1 Appropriate consideration would presumably have to be given to the problem of handguns already in public hands for which

no "risk premium" was charged the user at the time of purchase.

2 The Illinois courts, under Restatement (Second) of Torts, sections 519-20, have not apparently held any defendant liable on

the theory that the sale (as opposed to the use) of devices like handguns is an ultrahazardous activity.Apart from this limitation,

the sale of at least certain types of handguns might fit several of the factors listed in section 520, as defining an ultrahazardous

activity: existence of a high degree of risk of harm; likelihood that the resulting harm will be great; inability to eliminate the risk

by the use of reasonable care; extent to which the activity is not a matter of common usage; inappropriateness of the activity

to the place where it is carried on; and extent to which its value to the community is outweighed by its dangerous attributes.
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Mavilia v. Stoeger Industries

United States District Court for the District of Massachusetts

November 3, 1983
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574 F. Supp. 107; 1983 U.S. Dist. LEXIS 12024; CCH Prod. Liab. Rep. P9861

JOAN M. MAVILIA, Individually and as Personal

Representative of the Estate of ANTHONY MAVILIA,

JR., Deceased, and as Representative of the Minors

Alison Mavilia and Anthony Paul Mavilia, Plaintiffs, v.

STOEGER INDUSTRIES and LLAMA GABILONDO Y

CIA S.A., Defendants

Case Summary

Procedural Posture

Plaintiffs, survivingwife and children of decedent (family

members), filed an action against defendant gun

manufacturer for wrongful death based on breach of

warranty and strict liability, after decedent was shot as

an innocent bystander. The gun manufacturer filed a

motion to dismiss the complaint for failure to state a

claim for relief under Fed. R. Civ. P. 12(b)(6).

Overview

The decedent was killed when, as an innocent

bystander, a bullet from a .38 caliber Llama automatic

pistol struck him. The family members claimed that the

gun, as designed and marketed was not fit for its

intended or ordinary purposes, that the gun, as designed

and marketed, was inherently defective, and that the

risk of injury and death that accompanied the pistol far

outweighed its utility. The court granted the gun

manufacturer's motion to dismiss. The court ruled that

the standard for establishing a design defect was

showing that the product was unreasonably dangerous,

that the marketing of handguns to the public was not an

unreasonably dangerous activity and was not socially

unacceptable, that the .38 caliber Llama automatic

pistol was not inherently defective, and that the gun

manufacturer did not breach its warranties of fitness in

supplying the pistol to members of the general public.

Outcome

The court granted the gun manufacturer's motion to

dismiss the family members' wrongful death action for

failure to state a claim.

Counsel: [**1] Windle Turley, esq, John Howie, esq.,

Dallas, Texas, Richard Bates Harris, esq., Leominster,

Massachusetts, for Plaintiff.

Llama Gabilondo Y Cia S.A., Paul A. Kelley, Boston,

Massachusetts.

Stoeger Inds., Inc., Robert F. Charlton Jr., Boston,

Massachusetts, for Defendant.

Judges: Garrity, J.

Opinion by: GARRITY

Opinion

[*108] MEMORANDUM AND ORDER GRANTING

DEFENDANTS' MOTION TO DISMISS

GARRITY, J.

This is a wrongful death action in which jurisdiction is

based on diversity. OnOctober 9, 1980,AnthonyMavilia,

Jr. was killed when, as an innocent bystander, he was

struck by a bullet from a .38 caliber Llama automatic

pistol. Plaintiffs in this action are the decedent's wife

and two minor children. They have brought this suit not

against the individual who shot the decedent but rather

against the manufacturer and designer of the gun,

Llama Gabilondo Y Cia, S.A. (Llama) and a United

States distributor of the gun, Stoeger Industries. Liability

is premised on two novel theories: (1) defendants

breached their warranties to the consumer, bystander

and general public because the gun as designed and

marketed was not fit for its intended or ordinary

purposes; and (2) defendants should be strictly [**2]

liable for the death because the gun as designed and
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marketed was inherently defective. Plaintiffs claim that

the risk of injury and death that accompanies the pistol

far outweighs its utility. In addition, say plaintiffs,

defendants failed to employ reasonable safeguards in

the marketing and distribution of the product.

The defendants have filed amotion to dismiss for failure

to state a claim for relief pursuant to Fed. R. Civ. P.

12(b)(6). It is well established that a court should not

dismiss a complaint under 12(b)(6) "unless it appears

beyond doubt that the plaintiff can prove no set of facts

in support of his claim which would entitle him to relief."

Melo-Tone Vending, Inc. v. United States, 1 Cir. 1981,

666 F.2d 687, 688.

[*109] After hearing oral argument and considering

comprehensive legal memoranda, we hold that

Massachusetts law on products liability does not

encompass plaintiffs' theories. In light of the formidable

Massachusetts legislative policy against banning

handguns and the duty of this court, sitting in diversity,

to interpret and apply state law as it is now, we decline

to stretch the Massachusetts law on products liability to

find manufacturers [**3] and sellers of .38 caliber

handguns liable for injuries resulting from the use of the

guns, and thus grant defendants' motion to dismiss.

I. Massachusetts law on products liability

Massachusetts law on products liability derives from

the law on implied warranties, as codified in the Uniform

Commercial Code, Mass. G.L. c. 106, §§ 2-314 --

2-318. There is no separate doctrine of strict products

liability as such, although amendments to the UCC

have made Massachusetts warranty law virtually

identical to the law of strict products liability in other

jurisdictions. 1 Back v. Wickes, 375 Mass. 633, 378

N.E.2d 964 (1978); Note,Massachusetts Strict Products

Liability Law: Alternate Route, Same Destination, 14

New England L. Rev. 237 (1978). Consequently

plaintiffs' claims in counts VI and VII of their complaint

alleging strict liability for the decedent's death are

without merit. It remains to determine whether plaintiffs

have stated a claim for relief under Massachusetts

warranty law.

[**4] Under Mass. G.L. c. 106, § 2-314, a supplier of

goods warrants that the goods he supplies are "fit for

the ordinary purposes for which such goods are used."

Under § 2-315, if he has reason to know of any particular

purpose for which the goods are required and that the

buyer is relying on his skill to furnish suitable goods, he

also warrants that the goods "shall be fit for such

purpose."

The leading case interpreting these provisions is Back

v. Wickes, supra, which, like the instant case, was also

a wrongful death suit involving a design defect. The

deaths resulted from the explosion of decedents' mobile

home when the vehicle struck a guardrail. Plaintiff

claimed that the design of the gas tank was defective

because the tank was not adequately shielded from

collision. The case came before the Supreme Judicial

Court to determine whether certain instructions to the

jury were erroneous. In the course of its decision, the

court explained the standards to apply in design defect

cases. We quote at length from p. 642, 378 N.E.2d 964,

of the court's opinion since we apply the same

standards:

* * * One question for the jury . . . [is] whether this

propensity [of the [**5] mobile home to explode in

accidents], resulting from conscious design choices

of the manufacturer, rendered the product

unreasonably dangerous to its users and therefore

unfit for highway travel. The "fitness" of this motor

homeand all others of the samedesign is a question

of degree depending largely, although not

exclusively, on reasonable consumer expectations.

* * * In evaluating the adequacy of a product's

design, the jury should consider, among other

factors, "the gravity of the danger posed by the

challenged design, the likelihood that such danger

would occur, the mechanical feasibility of a safer

alternative design, the financial cost of an improved

design, and the adverse consequences to the

product and to the consumer that would result from

an alternative design." In balancing all the pertinent

factors, the jury [makes] a judgment as to the social

acceptability of the design.

(citations omitted; emphasis added).

Plaintiffs contend that application of these standards

resolves the issue in their favor; at trial, plaintiffs could

offer evidence of the tremendous danger of the Llama

pistol and the great likelihood that such danger would

1 In particular, the legislature has abolished the privity requirement and has eliminated the right of suppliers to disclaim the

implied warranty of fitness. See Mass. G.L. c. 106, §§ 2-318, 2-316A.

Page 2 of 4

574 F. Supp. 107, *109; 1983 U.S. Dist. LEXIS 12024, **2

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-X750-0039-W0X7-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-X750-0039-W0X7-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5FFB-FWB1-6HMW-V3XX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5FFB-FWB1-6HMW-V3XX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-69W0-003C-V2G7-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-69W0-003C-V2G7-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5FFB-FWB1-6HMW-V3XX-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-69W0-003C-V2G7-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-69W0-003C-V2G7-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RX4-69W0-003C-V2G7-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5FFB-FWB1-6HMW-V3Y8-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5FFB-FWB1-6HMW-V3Y4-00000-00&context=1000516


occur, [**6] so that a jury could find the .38 caliber

Llama automatic [*110] pistol socially unacceptable.

This argument is supported by two recent law review

articles: Turley, Manufacturers' and Suppliers' Liability

to Handgun Victims, 10 Northern Ky. L. Rev. 41 (1983);

Note, Manufacturers' Liability to Victims of Handgun

Crime: A Common Law Approach, 51 Fordham L. Rev.

771 (1983). 2

Plaintiffs' argument, however, has been rejected by

nearly every court that has considered the issue. See

Richman v. Charter Arms Corp., 571 F. Supp. 192 (E.D.

[**7] La. 1983); Bennet v. Cincinnati Checker Cab Co.,

Inc., 353 F. Supp. 1206 (D. Ky. 1973), DeRosa v.

RemingtonArms Co., E.D. N.Y. 1981, 509 F. Supp. 762.

Contra Steelman v. Garcia Gun Center, Inc., No.

82-17923, 11th Judicial Circuit of Fla., 1983, which

denied defendant's motion to dismiss "in light of the

record as presently constituted". 3

[**8] In the most recent case to consider this issue, the

district court for the Eastern District of Louisiana in the

Richman case granted defendant's motion for summary

judgment, finding as a matter of law that manufacturers

are not strictly liable under Louisiana products liability

law for marketing the "snub nose .38". 4 Louisiana law is

slightly different from the law in Massachusetts, but the

rationale for granting themotion applies equally here. In

both states, the standard for establishing a design

defect is to show that the product is unreasonably

dangerous. To do this, a Louisiana plaintiff must show

"either that no reasonable handgunmanufacturer would

market its product in the way defendant did knowing of

the risks involved . . . or that the risks involved are

greater than a reasonable buyer would expect." Rich-

man, at 197. Massachusetts relies heavily on this latter

test, as noted above. Regarding this test the district

court of Louisiana remarked at p. 197:

As to the "consumer expectation" theory, common

sense requires the Court to find that the risks

involved in marketing handguns for sale to the

general public are not greater than reasonable

consumers [**9] expect. Every reasonable

consumer that purchases a handgun doubtless

knows that the product can be used as a murder

weapon. This knowledge, however, in noway deters

reasonable consumers from purchasing handguns.

The "consumer expectation" theory normally applies

in cases where the defendant has failed to attach

an adequate warning to its product. In this case,

however, it would be unreasonable to say that a

death might have been averted had the [defendant]

attached an adequate warning to each of its

handguns explaining [*111] how the product can be

used and abused (citations omitted).

Similarly in our case, that deathmay result from careless

handling of firearms is known by all Americans from an

early age.

2 This note focuses primarily on liability for injuries caused by small revolvers sometimes called "Saturday Night Specials."

This type of easily concealable gun may have special features which bring it within the doctrine of strict liability or breach of

warranty; however, it is not the subject of the instant case, and we express no opinion regarding the application of

Massachusetts products liability law to the manufacturing of the Saturday Night Special handgun.

3 OliverWendell Holmes, in hisCollected Legal Papers, 131-132 (1952) explained his theory against holding themanufacturers

and sellers of guns liable as follows:

If notice so determined is the general ground for liability, why is not a man who sells firearms answerable for

assaults committed with pistols bought of him, since he must be taken to know the probability that, sooner or later,

someone will buy a pistol of him for some unlawful end? . . . The principle seems to be pretty well established . . .

that everyone has a right to rely upon his fellow-men acting lawfully, and, therefore, is not answerable for himself

acting upon the assumption that they will do so, however improbable it may be. There may have been some

nibbling at the edges of this rule . . . but the rule hardly will be disputed. It applies in favor of wrongdoers as well as

others.

4 The Court did not dismiss plaintiff's claim altogether. It denied defendant's motion for summary judgment on the issue of

whether the marketing of guns is an ultrahazardous activity for which defendant should be held strictly liable. The issue of

ultrahazardous activity has not been raised in the instant case, so we do not consider that issue. Examples of ultrahazardous

activities in the Massachusetts case law are the use of dynamite for building roads and the manufacture of toxic drugs. See

Clark-Aiken Co. v. Cromwell-Wright Co., Inc., 1975, 367 Mass. 70, 323 N.E.2d 876.
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[**10] As for plaintiff's reliance on the "reasonable

seller" theory, the Louisiana court found it equally

misplaced, explaining as follows at p. 198:

* * * The Louisiana legislature has neither enacted a

statute banning the sale of handguns to the general

public nor adopted a joint resolution to amend the

Constitution to that effect. Given the prominence of

the handgun issue in public debates, the only

plausible explanation for the refusal to ban handgun

sales to the general public, either by statute or by

constitutional amendment, is that a majority of the

legislators think such a ban would be undesirable

as a matter of public policy.

In other words, the court inferred, "a majority of the

legislators does not think marketing handguns for sale

to the general public is an 'unreasonably dangerous'

activity."

This too holds true in Massachusetts. The legislature

has on numerous occasions in the past ten years

considered banning handguns and has consistently

rejected the proposals. It has enacted comprehensive

licensing provisions for suppliers and purchasers,

Mass. G.L. c. 140, § 122 et. seq., indicating its

disinclination toward banning handguns. It has also

enacted [**11] a provision banning a variety of different

weapons and has recently amended this list, but has

not seen fit to include handguns. Mass. G.L. c. 269, §

12. Thus the clear inference is that the majority of

legislators in Massachusetts also do not feel that the

marketing of handguns to the public is an unreasonably

dangerous activity or socially unacceptable.

The duty of the district court is to apply the law of the

state in which it is sitting. Hanna v. Plumer, 1965, 380

U.S. 460, 14 L. Ed. 2d 8, 85 S. Ct. 1136; Cantwell v.

University of Massachusetts, 1 Cir. 1977, 551 F.2d 879.

While there have been no Massachusetts cases on

products liability for the marketing of handguns, we are

confident that the Massachusetts court would accept

the inference of social acceptability from the legislative

action, and hold as a matter of law that at least with

regard to the .38 caliber Llama automatic pistol, the gun

is not inherently defective; manufacturers and sellers

therefore do not breach their warranties of fitness in

supplying them to members of the general public. 5 For

the above reasons we grant defendants' motion to

dismiss for failure to state a claim for relief.

[**12]

5 Neither party has requested certification of the issue to the Supreme Judicial Court of Massachusetts pursuant to Rule 1:03

of the Rules of the Supreme Judicial Court of Massachusetts, and we do not feel that this is the type of issue to be certified to

the Supreme Judicial Court under Rule 1:03.
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[*354] I. [**4] INTRODUCTION

On January 15, 2013, New York's Governor, Andrew M.

Cuomo, signed into law the New York Secure

Ammunition and Firearms Enforcement Act of 2013.

Commonly known by its acronym, the SAFEAct makes

broad and varied changes to firearm regulation in New

York State. The Act amends or supplements various

aspects of New York law, including, among others, the

criminal procedure law, the correction law, the family

court law, the executive law, the general business law,

the judiciary law, themental hygiene law, and, of course,

the penal law. According to its drafters, this network of

new laws, which generally enhances regulation and

increases penalties for the illegal possession of firearms,

is designed to "protect New Yorkers by reducing the

availability of assault weapons and deterring the criminal

use of firearms while promoting a fair, consistent and

efficient method of ensuring that sportsmen and other

legal gun owners have full enjoyment of the guns to

which they are entitled." (Senate, Assembly, and Gov.

Memos in Supp., Bill No. S2230-2013.)

Plaintiffs, comprising various associations of gun owners

and advocates, companies in the business of selling

firearms, and individual [**5] gun-owning citizens of

New York, challenge several aspects of the law.

Principally, Plaintiffs maintain that certain restrictions

codified in the SAFE Act, like those concerning

large-capacity magazines and those regulating assault

weapons, violate their right "to keep and bear arms"

under the Second Amendment to the United States

Constitution. They also assert that several aspects of

the law are unconstitutionally vague and that certain

provisions violate the Equal Protection and "dormant"

Commerce Clauses of the United States Constitution.

Three motions are currently before this Court. Plaintiffs

first filed a motion for a preliminary injunction. That

motion raised several — but not all — the challenges

outlined above. In response to that motion, Defendants

Andrew Cuomo, Eric Schneiderman, and Joseph

D'Amico cross-moved to dismiss the case under Rules

12(b)(1), 12(b)(6), and 56 of the Federal Rules of Civil

Procedure.1 Then, Plaintiffs responded with their own

motion for summary judgment. Because both sides

have subsequently filed dispostive motions, this Court

deems Plaintiffs' motion for a preliminary injunction

moot.

In resolving the pending motions, this Court notes that

whether regulating firearms is wise or warranted is not a

judicial question; it is a political one. ThisCourt's function

is thus limited to resolving whether New York's elected

representatives acted within the confines of the United

States Constitution in passing the SAFE Act.

Undertaking that task, and applying the governing legal

standards, the majority of the challenged provisions

withstand constitutional scrutiny.

As explained in more detail below, although so-called

"assault weapons" and large-capacity magazines, as

defined in the SafeAct, may— in some fashion—be "in

common use," New York has presented considerable

evidence that its regulation of [*355] these weapons is

substantially related to the achievement of an important

governmental interest. [**7] Accordingly, the Act does

not violate the Second Amendment in this respect.

Further, because the SAFE Act's requirement that

ammunition sales be conducted "face-to-face" does not

unduly burden interstate commerce, it does not violate

the dormant Commerce Clause.

The Act, however, is not constitutionally flawless. For

reasons articulated below, the seven-round limit is

1 Defendant Gerald Gill also filed such a motion, in which he joins [**6] the motion filed by Cuomo, Schneiderman, and

D'Amico. Although Defendant Lawrence Friedman did not appear in or defend this action, this failure does not affect the

outcome of this case, and, for the sake of thoroughness, this Court will, sua sponte, apply the Decision and Order in equal

measure to him. See Coach Leatherware Co. v. AnnTaylor, Inc., 933 F.2d 162, 167 (2d Cir.1991).
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largely an arbitrary restriction that impermissibly

infringes on the rights guaranteed by the Second

Amendment. This Court therefore strikes down that

portion of the Act. Finally, this Court must strike three

provisions of the SAFE Act as unconstitutionally vague

because an ordinary person must speculate as to what

those provisions of the Act command or forbid.

II. BACKGROUND

A. The SAFE Act

In response to the tragic and incomprehensible shooting

at Sandy Hook Elementary in Sandy Hook, Connecticut

on December 14, 2012, the New York State Legislature

and Governor Andrew Cuomo quickly enacted the New

York Secure Ammunition and Firearms Enforcement

Act of 2013. The 39-page Act makes broad changes to

existing firearm regulation in New York State.

Section 17 of the Act, for instance, expands an existing

requirement by adding a new [**8] article to the general

business law that requires background checks for all

gun sales— including private sales (except thosemade

to immediate family members).

Section 48 of the Act amends the penal law to require

counties within the state to re-certify gun licenses every

five years. Previously, gun licenses never expired.

Section 49 establishes a statewide gun-license and

record database.

Other provisions relate to firearm storage; others still

amend themental hygiene law, strengthening provisions

meant to curtail access to weapons.

But those provisions are not the subject of Plaintiffs'

challenge here; their concerns principally involve the

Act's two main provisions, which directly regulate

firearms and ammunition.

1. Assault Weapons

Before the SAFE Act was enacted, New York already

regulated those weapons it considered to be "assault

weapons." 2000 N.Y. Laws, ch. 189, § 10. In 2000, New

York enacted a law regulating assault weapons in a

manner modeled after the now-expired federal assault

weapons ban.2 That law, enacted in 1994 as the Public

Safety and Recreational Firearms Use Protection Act,

established a prohibition on semiautomatic weapons—

that is, weapons designed to fire once [**9] each time

the trigger is pulled — with two "military-style" features.

Pub. L. No. 103-322, tit. XI, subtit. A, 108 Stat. 1796,

1996-2010 (1994) (repealed by Pub. L. 103-322, §

110105(2), effective Sept. 13, 2004). Those features

were defined in the statute, and weapons meeting the

listed criteria were deemed "semiautomatic assault

weapons" subject to stringent regulation. Id. This model

thus became known as the "two-feature" test, because,

as the name suggests, the law outlawed semiautomatic

weapons that [*356] had two military-style features,

and, in the case of rifles and pistols, had the capacity to

accept a detachable magazine. Before the SAFE Act,

New York State regulated weapons under this rubric.

But the SAFE Act expands the reach of New York's

regulation to include semiautomatic weapons that have

only one feature "commonly associated with military

weapons" and, in the case of rifles [**10] and pistols,

have the ability to accept a detachable magazine. Put

simply, the SAFE Act institutes a "one-feature" test.

Those features are set out in Penal Law § 265.00, and,

as they apply to rifles with detachable magazines, are

as follows:

• a folding or telescoping stock;

• a pistol grip that protrudes conspicuously beneath

the action of the weapon;

• a thumbhole stock;

• a second handgrip or a protruding grip that can be

held by the non-trigger hand;

• a bayonet mount;

• a flash suppressor, muzzle break, muzzle

compensator, or threaded barrel designed to

accommodate a flash suppressor, muzzle break, or

muzzle compensator;

2 Other firearms regulations go back much further. As the Second Circuit has noted, New York's efforts in regulating the

possession and use of firearms "predate the Constitution." Kachalsky v. Cnty. of Westchester, 701 F.3d 81, 84 (2d Cir. 2012).

There were several laws on the books as early as 1785. Id.
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• a grenade launcher.3,4

Weapons meeting this criteria are defined as "assault

weapons", and, subject to certain exemptions, the

[**12] possession of such a weapon constitutes a

"Class D" felony. N.Y. Penal Law §§ 265.02(7);

265.00(22)(g) (identifying exempt weapons).

Although colloquially referred to as a "ban," the SAFE

Act does not prohibit all possession of these firearms.

Current owners of these weapons can keep them, but

they must register them. And while current owners are

permitted to transfer and sell the weapons, transfers

and sales must be made to firearm dealers or

out-of-state buyers. Id. § 265.00(22)(h).

2. Magazines and Ammunition

The SAFE Act also tightens regulation of magazines

and ammunition. Section 38 of the Act amends Penal

Law Section 265.00(23), [*357] making it unlawful to

possess or sell magazines that have the capacity to

hold more than 10 rounds of ammunition. Though this

restriction was a part of the prior law, the SAFE Act

eliminates the "grandfather" clause, which had

exempted such "large-capacity" magazines that were

manufactured before September 13, 1994 (the date of

the federal law). Now, all large-capacity magazines

(defined as "a magazine, belt, drum, feed strip, or

similar device, that [] has a capacity of, or that can be

readily restored or converted to accept, more than ten

rounds of ammunition"), [**13] regardless of their date

of manufacture, are subject to regulation. Id. §

265.00(23). And, unlike the assault weapons described

above, current owners cannot retain these

large-capacity magazines in their current form. Owners

of this type of magazine must sell it out of state, transfer

it to an authorized in-state dealer or law enforcement,

modify it, or discard it before January 15, 2014. Id. §§

265.00(22)(h), 265.00(23).

Moreover, unless used at a firing range or during a

shooting competition, 10-round magazines may not be

fully loaded. Instead, the SAFEAct prohibits users from

loading more than seven rounds of ammunition into "an

ammunition feeding device." Id. § 265.37.

3 Most shotguns and pistols are unaffected by the SAFEAct. But the definition of "assault weapon" is not limited to rifles. The

SAFEAct also sets forth similar features for semiautomatic shotguns and pistols. Semiautomatic shotguns meet the definition

of assault weapons if they have one of the following features:

• a folding or telescoping stock,

• a thumbhole stock,

• a second handgrip or a protruding grip that can be held by the non-trigger hand,

• a fixed magazine capacity in excess of seven rounds, or

• [**11] an ability to accept a detachable magazine.

N.Y. Penal Law § 265.00(22)(b)(i)-(v).

Semiautomatic pistols meet the definition of assault weapons if they have the ability to accept a detachable magazine and are

(1) "semiautomatic version[s] of an automatic rifle, shotgun, or firearm," or (2) have one of the following features:

• a folding or telescoping stock,

• a thumbhole stock,

• a second handgrip or a protruding grip that can be held by the non-trigger hand,

• the capacity to accept an ammunition magazine that attaches to the pistol outside of the pistol grip,

• a threaded barrel capable of accepting a barrel extender, flash suppressor, forward handgrip, or silencer

• a shroud that is attached to, or partially or completely encircles, the barrel and that permits the shooter to hold the firearm with

the non-trigger hand without being burned, or

• a manufactured weight of fifty ounces or more when the pistol is unloaded.

Id. (c)(i)-(viii).

4 Illustrations of the banned features are set forth in Appendix A, and are available at

http://www.governor.ny.gov/assets/documents/RiflesBannedFeatures.pdf
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Possession of a large-capacity magazine is a "Class D"

felony, and, depending on the circumstances, penalties

for possession of a magazine loaded with more than

seven rounds of ammunition range from a "violation" to

a "Class A" misdemeanor.5 Id. § 265.37.

Restrictions on the sale of ammunition have been

tightened [**14] as well. All ammunition dealers

conducting business in New York must register with

New York State or be otherwise licensed to sell

ammuntion, and no sale can legally be completed

without a state background check. The seller must also

send a record of the sale to the State Police. The Act

also bans the sale of ammunition over the Internet,

imposing a requirement that any ammunition transaction

be conducted "face-to-face" and compelling the

purchaser to present valid photo identification. Id. §

400.03 (effective Jan. 15, 2014).

B. Procedural History

On March 21, 2013, roughly three months after the

SAFE Act was enacted into law, Plaintiffs filed a

complaint in this Court alleging that the law violated

several of their constitutional rights. (Docket No. 1.) On

April 11, 2013, they filed an amended complaint (Docket

No. 17), and shortly thereafter, amotion for a preliminary

injunction (Docket No. 23), in which they sought to

enjoin enforcement of several aspects of the law.

Defendants Andrew Cuomo, Joseph D'Amico, and Eric

Schneiderman then filed a motion to dismiss and a

motion for summary judgment on June 21, 2013.

(Docket No. 64.) Defendant Gerald Gill joined that

motion the same day. [**15] (Docket No. 70.) Plaintiffs

respondedwith their ownmotion for summary judgment

on August 19, 2013. (Docket No. 113.) All briefing

concluded on October 18, 2013.

In addition, thisCourt has permitted various amici curiae,

supporting both sides of the litigation, to file briefs

advocating for their interests in the outcome of this

case.

III. DISCUSSION

A. Legal Standards

The variousmotions pending before this Court implicate

two Federal Rules of Civil [*358] Procedure: Rules

12(b)(1) and 56.6

Rule 12(b)(1) applies to Defendants' jurisdictional

arguments. A motion under this rule "challenges the

district court's authority to adjudicate a case, and, once

challenged, the [**16] burden of establishing that the

Court in fact retains such authority lies with the party

who asserts jurisdiction." Loew v. U.S. Postal Serv., No.

03-CV-5244, 2007 U.S. Dist. LEXIS 46663, 2007 WL

2782768, at *4 (E.D.N.Y. Feb. 9, 2007) (citing Arndt v.

UBS AG, 342 F. Supp.2d 132, 136 (E.D.N.Y. 2004)).

Dismissal of a case underRule 12(b)(1) is proper "when

the district court lacks the statutory or constitutional

power to adjudicate it."Makarova v. United States, 201

F.3d 110, 113 (2d Cir. 2000).

Both Plaintiffs andDefendants seek summary judgment.

Under Rule 56, the plaintiff generally must produce

evidence substantiating his claim, and the court can

grant summary judgment only "if the movant shows that

there is no genuine dispute as to any material fact."

Fed. R. Civ. P. 56. A fact is "material" if it "might affect

the outcome of the suit under governing law." Anderson

v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct.

2505, 2510, 91 L. Ed. 2d 202 (1986). A "genuine"

dispute exists "if the evidence is such that a reasonable

jury could return a verdict for the non-moving party." Id.

In determining whether a genuine dispute regarding a

material fact exists, the evidence and the inferences

drawn from the evidence [**17] "must be viewed in the

light most favorable to the party opposing the motion."

Adickes v. S. H. Kress & Co., 398 U.S. 144, 158-59, 90

S. Ct.1598, 1609, 26 L. Ed. 2d 142 (1970) (internal

quotations and citation omitted). When both parties

move for summary judgment, "each party'smotionmust

be examined on its own merits, and . . . all reasonable

inferences must be drawn against the party whose

motion is under consideration." Morales v. Quintel

Entm't, Inc.., 249 F.3d 115, 121 (2d Cir. 2001).

The function of the court is not "to weigh the evidence

and determine the truth of the matter but to determine

5 It is not a felony, however, to posses a large-capacity magazine if it was (1) possessed before the SAFE Act was enacted

and (2) "was manufactured before September [13, 1994]." N.Y. Penal Law § 265.02(8).

6 Defendants also move to dismiss at least one aspect of this case under Rule 12(b)(6). In their original memorandum,

Defendants sought to dismiss the four business plaintiffs' Second Amendment claims because, as they argue, the business

plaintiffs do not have Second Amendment rights. But Defendants abandoned this argument in their reply memorandum, and,

regardless, resolution of this contention would not affect the outcome of this case, as explained below. Accordingly, this Court

need not recount the Rule 12(b)(6) standard here.
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whether there is a genuine issue for trial." Anderson,

477U.S. at 249. Nonetheless, "disputed legal questions

present nothing for trial and are appropriately resolved

on a motion for summary judgment." Flair Broad. Corp.

v. Powers, 733 F. Supp. 179, 184 (S.D.N.Y. 1990)

(quoting Holland Indus. v. Adamar of New Jersey, Inc.,

550 F. Supp. 646, 648 (S.D.N.Y. 1982)) (modifications

omitted).

B. Standing

As in every case, this Court must "satisfy itself that the

case comports with the 'irreducible constitutional

minimum' ofArticle III standing."Hedges v. Obama, 724

F.3d 170, 204 (2d Cir. 2013). [**18] Here, Plaintiffs

Horvath and Galvin testify that they own rifles, pistols,

and large-capacity magazines that the SAFE Act

regulates. They further testify that, but for the Act, they

would acquire weapons and ammunition-feeding

devices that the Act renders illegal. As such, these

plaintiffs clearly "face a credible threat of prosecution

and should not be required to await and undergo a

criminal prosecution as the sole means of seeking

relief." See Holder v. [*359] Humanitarian Law Project,

561 U.S. 1, 130 S. Ct. 2705, 2717, 177 L. Ed. 2d 355

(2010). They have thus established Article III standing

for the purposes of their Second Amendment and

vagueness claims. See id.; see also Ezell v. City of

Chicago, 651 F.3d 684, 695 (7th Cir. 2011) (plaintiffs

had standing to bring challenge under Second Amend-

ment because "the very existence of a statute implies a

threat to prosecute, so pre-enforcement challenges are

proper"). Further, because at least one plaintiff has

standing, "jurisdiction is secure and [this Court] can

adjudicate the case whether the additional plaintiff[s]

ha[ve] standing or not." Kachalsky v. Cnty. of

Westchester, 701 F.3d 81, 84 n. 2 (2d Cir. 2012).

C. The Second Amendment & Heller

Plaintiffs [**19] contend that New York's restrictions on

assault weapons and large-capacity magazines violate

the Second Amendment.

That Amendment, adopted in 1791 as part of the Bill of

Rights, provides that "A well regulated Militia, being

necessary to the security of a free State, the right of the

people to keep and bear Arms, shall not be infringed."

Before 2008, most courts to address the scope and

import of the Second Amendment relied heavily on

United States v. Miller, one of the few Supreme Court

decisions to have expressly addressed theAmendment.

307 U.S. 174, 179, 59 S. Ct. 816, 83 L. Ed. 1206,

1939-1 C.B. 373 (1939). Those courts concluded that

the Second Amendment confers no individual right to

firearm ownership, but extends only to use or

possession of a firearm that has "some reasonable

relationship to the preservation or efficiency of a well

regulated militia." See id.; see also, e.g., United States

v. Haney, 264 F.3d 1161, 1164-66 (10th Cir. 2001) ("We

hold that a federal criminal gun-control law does not

violate the Second Amendment unless it impairs the

state's ability to maintain a well-regulated militia");

Gillespie v. Indianapolis, 185 F.3d 693, 710-11 (7th Cir.

1999); Stevens v. United States, 440 F.2d 144, 149 (6th

Cir. 1971) [**20] ("There can be no serious claim to any

express constitutional right of an individual to possess a

firearm"); Burton v. Sills, 53 N.J. 86, 100, 248 A.2d 521

(1968) ("[Regulation . . . which does not impair the

maintenance of the State's active, organized militia is

not at all in violation of [] the terms or purposes of the

[S]econd [A]mendment."). But see United States v.

Emerson, 270 F.3d 203 (5th Cir. 2001) (rejecting both

the "collective rights" model and the proposition that

Millermandates such an approach). In other words, the

Second Amendment was read by an overwhelming

majority of courts to offer no protection for the right of

individuals to possess and use guns for private and

civilian purposes.

But in 2008 that rationale was deemed flawed in the

seminal Supreme Court case, District of Columbia v.

Heller, where theCourt addressed aDistrict of Columbia

law that essentially prohibited the possession of

handguns. 554 U.S. 570, 128 S. Ct. 2783, 171 L. Ed. 2d

637 (2008).7 In Heller, the first Supreme Court case

since Miller to expressly address the Second

Amendment, the Court noted that "[t]he Second

Amendment is naturally divided into two parts: its

prefatory clause and its operative [**21] clause." Id. at

577. It held that the prefatory clause of the [*360]

Amendment — that which reads, "a well regulated

militia, being necessary to the security of a free State"

— "announces the purpose for which the right was

codified" but does not restrict the right to own guns to

the circumstances of militia service. Id. at 599. The

7 Indeed, the District Court for the District of Columbia, which first adjudicated the challenge to the D.C. law, dismissed the

case because it found that the Second Amendment conferred no individual right to bear arms. See Parker v. District of

Columbia., 311 F. Supp. 2d 103, 109 (D.D.C. 2004).
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Supreme Court explained that the Second Amendment

codified a pre-existing "individual right to keep and bear

arms." Id. at 592, 622 (emphasis added).

The Court did not, however, find that the prefatory

clause was meaningless or decoupled from the

operative clause of the provision. Indeed, "[l]ogic

demands that there be a link between the stated purpose

and the command." Id. at 577. Rather, the Heller Court

found that because "the conception of the militia at the

time of the Second Amendment's ratification was the

body of all citizens . . . who would bring the sorts of

lawful [**22] weapons that they possessed at home to

militia duty," the prefatory clause informs and limits the

right to those weapons in "common use at the time" —

those weapons, that is, that a typical citizen would own

and bring with him when called to service. The Court

further found that this notion must be adapted and

updated to include "all instruments that constitute

bearable arms, even those that were not in existence at

the time of the founding." Id. at 582. And it went on to

stress that the core component of the Amendment

secures an individual right to own weapons for self

defense, most notably in the home. Id. at 592-95.

The salient question for the Heller Court, then, was not

what weapons were in common use during the

revolutionary period, but what weapons are in common

use today. Weapons that meet that test — that are "in

common use at the time" — are protected, at least to

some degree, by the Second Amendment. But other

weapons, "not typically possessed by law-abiding

citizens for lawful purposes" like self-defense, are not.

Id. at 625.8

InHeller, theCourt concluded that "theAmerican people

have considered the handgun to be the quintessential

self-defense weapon" and that "handguns are the most

popular weapon chosen by Americans for self-defense

in the home." Id. at 629, 630. Therefore, the majority

had no trouble finding that the District of Columbia's

"complete prohibition of their use is invalid." Id. at 629.

The Supreme Court decided Heller [**24] in 2008. As

many courts and commentators have noted, in many

ways Heller raised more questions than it answered.

See United States v. Masciandaro, 638 F.3d 458, 475

(4th Cir. 2011) (Wilkinson, J.) (ground opened by Heller

is a "vast 'terra incognita'"). Indeed, the Heller Court

candidly remarked that the decision was never meant

"to clarify the entire field" of [*361] SecondAmendment

jurisprudence. Heller, 554 U.S. at 635.

Among the questions left open byHeller is the standard

courts should applywhen evaluating the constitutionality

of gun restrictions. Some restrictions are surely valid:

the Court emphasized that, "[l]ike most rights, the right

secured by the Second Amendment is not unlimited."

Id. at 626. It even explicitly identified some

"presumptively lawful regulatory measures" that were

meant to be illustrative, "not exhaustive":

[N]othing in our opinion should be taken to cast

doubt on longstanding prohibitions on the

possession of firearms by felons and the mentally

ill, or laws forbidding the carrying of firearms in

sensitive places such as schools and government

buildings, or laws imposing conditions and

qualifications on the commercial sale of arms.

Id. at 626-27 & n. 26.

But what [**25] other regulations, restrictions, and

prohibitions are constitutionally sound?And under what

framework, or level of scrutiny, must they be analyzed?

Heller did not answer these questions. "Under any of

the standards of scrutiny that we have applied to

enumerated constitutional rights," wrote Justice Scalia

for the majority, "this law would fail constitutional

muster." Id. at 628-29. That task was left, for now, to the

lower courts.

Since Heller was decided, the Second Circuit has had

occasion to consider and interpret that decision.

Although none of the cases addresses restrictions like

those in the SAFE Act, they remain instructive in

determining the appropriate standard of review.

8 Although theBill of Rights, including the SecondAmendment, originally applied only to the federal government, see Barron

ex rel. Tiernan v. Mayor of Baltimore, 32 U.S. 243, 7 Pet. 243, 8 L. Ed. 672 (1833), [**23] most protections set out in the Bill

of Rights have subsequently been held to apply to the States through the Fourteenth Amendment, which, among other

things, prohibits States from depriving "any person of life, liberty, or property, without due process of law." The Second

Amendment is no exception. TheHeller Court did not address this question because the law at issue there applied in the District

of Columbia. But two years after Heller, the Supreme Court affirmatively held that the right of an individual to "keep and bear

arms," protected by the Second Amendment from infringement by the federal government, is incorporated by the Fourteenth

Amendment and "is fully applicable to the States." McDonald v. City of Chicago, Ill., 561 U.S. 742, 130 S. Ct. 3020, 3026, 177

L. Ed. 2d 894 (2010).
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D. Standard of Review

First, some background. Throughout its jurisprudence,

the Supreme Court has developed varying levels of

scrutiny, which, depending on the circumstances, apply

to statutes that affect constitutional rights. See United

States v. Carolene Prods. Co., 304 U.S. 144, 152 n. 4,

58 S. Ct. 778, 82 L. Ed. 1234 (1938) (introducing the

levels-of-judicial-scrutiny concept). Some laws are

subject to the most deferential standard: rational-basis

review. See Armour v. City of Indianapolis, Ind., 132 S.

Ct. 2073, 2079, 182 L. Ed. 2d 998 (2012) [**26] (applying

this standard for a classification that did not implicate a

fundamental right, and concerned a local, economic,

and commercial subject matter). Others, like

content-neutral restrictions on speech, are subject to

intermediate scrutiny. Turner Broad. Sys., Inc. v. FCC,

520 U.S. 180, 189, 117 S. Ct. 1174, 137 L. Ed. 2d 369

(1997) (requirement that cable television systems

dedicate some of their channels to local broadcast

television stations analyzed under intermediate

scrutiny).And others still, like race-based classifications,

are reviewed under the most rigorous standard: strict

scrutiny. See Parents Involved in Cmty. Sch. v. Seattle

Sch. Dist. No. 1, 551 U.S. 701, 720, 127 S. Ct. 2738,

2751, 168 L. Ed. 2d 508 (2007) (school district relied on

race to determine what public schools children

attended).9

In [**27] two recent decisions,United States v. Decastro

and Kachalsky v. County of Westchester, the Second

Circuit shed considerable light on the standard

applicable [*362] to gun restrictions under the Second

Amendment. 682 F.3d 160, 166 (2d Cir. 2012); 701 F.3d

81, 90 (2d Cir. 2012).

In Decastro, the court addressed the constitutionality of

18 U.S.C. § 922, which prohibits anyone other than a

licensed importer, manufacturer, dealer or collector from

transporting into his state of residence a firearm

obtained outside that state.Analogizing the right to bear

arms to other rights embodied in the Constitution,

including the right to marry, the right to vote, and the

right to free speech, the court held:

[W]e do not read [Heller] to mandate that any

marginal, incremental or even appreciable restraint

on the right to keep and bear arms be subject to

heightened scrutiny. Rather, heightened scrutiny is

triggered only by those restrictions that (like the

complete prohibition on handguns struck down in

Heller) operate as a substantial burden on the

ability of law-abiding citizens to possess and use a

firearm for self-defense (or for other lawful

purposes).

Decastro, 682 F.3d at 166 [**28] (parentheses in

original).

Thus, in this Circuit, some form of heightened scrutiny

(that is, intermediate or strict, or, possibly, something in

between) is reserved for those "regulations that burden

the Second Amendment right substantially." Id. The

Decastro court was clear that "[r]eserving heightened

scrutiny for regulations that burden the SecondAmend-

ment right substantially is not inconsistent with the

classification of that right as fundamental to our scheme

of ordered liberty." Id. at 167. This approach accords

with other circuits' reasoning in the wake of Heller. See

Heller v. District of Columbia., 670 F.3d 1244, 1262, 399

U.S. App. D.C. 314 (D.C. Cir. 2011) ("Heller II")10 Ezell,

651 F.3d at 702; United States v. Marzzarella, 614 F.3d

85, 89 (3d Cir. 2010).

In Ezell, for example, the court found parallels to First

Amendment jurisprudence, noting that "some categories

of speech are unprotected as a matter of history and

legal tradition. So too with the Second Amendment."

651 F.3d at 702. Thus, according to both the Ezell and

Decastro courts, just as some forms of speech —

obscenity, defamation, fraud— are outside the reach of

the First Amendment, some forms of gun restrictions

9 For a full explanation of each level of scrutiny, as least as they apply in the equal-protection context, see United States v.

Windsor, 133 S. Ct. 2675, 2717, 186 L. Ed. 2d 808 (2013). Though it should also be noted that "the label 'intermediate scrutiny'

carries different connotations depending on the area of law in which it is used." Ernst J. v. Stone, 452 F.3d 186, 200 n. 10 (2d

Cir. 2006).

10 Some clarification of Heller II is warranted. After the Supreme Court ruled that the District of Columbia's ban on handguns

was unconstitutional, the District adopted the Firearms RegistrationAmendmentAct of 2008, D.C. Law 17-372, which required

the registration of all firearms, and prohibited both the possession of "assault weapons" andmagazines with a capacity of more

than 10 rounds of ammunition. Joined by several other plaintiffs, Anthony [**29] Dick Heller, the same plaintiff from the earlier

litigation, brought suit challenging the new law. Thus, this second round of litigation concerning D.C.'s firearm laws will be

referred to in this Decision and Order as "Heller II."
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are outside the reach of the Second. Applying this

standard, the Decastro court found that the prohibition

on importing out-of-state firearms was among those

restrictions that did not implicate the Second

Amendment

TheSecondCircuit built on this foundation inKachalsky,

where it faced the following issue: "Does New York's

handgun licensing scheme violate the Second Amend-

ment by requiring an applicant to demonstrate 'proper

cause' to obtain a license to carry a concealed handgun

in public?" Kachalsky, 701 F.3d at 83. Drawing from its

earlier [**30] ruling in Decastro, the court found that

New York's licensing scheme — unlike the challenged

law in Decastro— did impose a substantial burden on

the plaintiffs' Second Amendment rights. It held, "New

York's proper cause requirement places substantial

limits on [*363] the ability of law-abiding citizens to

possess firearms for self-defense in public." Id. at 93.

The court's next holding is critical in determining the

correct standard of review here. It found that the proper

sequence of analysis required it to review the law under

the familiar three-tiered scrutiny system. Specifically, it

held:

Although we have no occasion to decide what level

of scrutiny should apply to laws that burden the

"core" Second Amendment protection identified in

Heller, we believe that applying less than strict

scrutiny when the regulation does not burden the

"core" protection of self-defense in the homemakes

eminent sense in this context and is in line with the

approach taken by our sister circuits.

Id.

The court concluded that "because our tradition so

clearly indicates a substantial role for state regulation of

the carrying of firearms in public," and because the

restriction did not burden a "core" right, intermediate

[**31] scrutiny was appropriate. Id. at 96. The licensing

requirement, which was substantially related to the

achievement of an important governmental interest,

survived under that standard.

Extrapolating from these holdings, this Court finds that

it must engage in a three-part inquiry. First, it must

determine whether any of the regulated weapons or

magazines are commonly used for lawful purposes. If

any are, it must next determine if any of the challenged

provisions of the SAFE Act substantially burden a Sec-

ond Amendment right. Finally, if any do, it must then

decide what level of scrutiny to apply.

Contrary to the urging of some amici, the SecondCircuit

has eschewed any test under the so-called

"history-and-tradition" model. Espoused most

prominently by Judge Kavanaugh in dissent in Heller II,

this model would test the constitutionality of certain gun

laws by asking whether they were "rooted in history and

tradition." 670 F.3d at 1284; see also Eugene Volokh,

Implementing the Right to Keep and Bear Arms for

Self—Defense: An Analytical Framework and a

ResearchAgenda, 56 UCLAL. Rev. 1443, 1463 (2009).

But the Second Circuit categorically "disagree[s]" with

[**32] this approach, stating unequivocally:

Heller stands for the rather unremarkable

proposition that where a state regulation is entirely

inconsistent with the protections afforded by an

enumerated right — as understood through that

right's text, history, and tradition — it is an exercise

in futility to apply means-end scrutiny. Moreover,

the conclusion that the law would be

unconstitutional "[u]nder any of the standards of

scrutiny" applicable to other rights implies, if

anything, that one of the conventional levels of

scrutiny would be applicable to regulations alleged

to infringe Second Amendment rights.

Kachalsky, 701 F.3d at 89 n. 9.

Accordingly, this Court will analyze the law under the

rubric set forth inHeller, and as further developed by the

Second Circuit.

1. Common Use & Substantial Burden

UnderHeller, theSecondAmendment does not apply to

weapons that are not "in common use at the time."

Thus, inherent in the substantial-burden analysis is the

question whether the SAFE Act affects weapons in

common use.

Much of Plaintiffs' briefs are dedicated to the topic of the

popularity and lawfulness of the firearms that New York

defines as assault weapons. Both sides attempt to point

to [**33] empirical evidence that [*364] suggests the

weapons are — or are not — in common use for lawful

purposes.And, in turn, much of that evidence deals with

the archetypal AR-15.

This weapon, first manufactured by ArmaLite (thus,

"AR"), then sold to and popularized under Colt, is
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representative of the type of weapon the SAFE Act

seeks to regulate. Though the mark "AR-15" is Colt's,

many manufacturers make a similar firearm. Generally,

it is a semiautomatic rifle that has a detachable

magazine, has a grip protruding roughly four inches

below the action of the rifle, and is easily accessorized

and adapted.11 (See Overstreet Decl., ¶¶ 3-5; Docket

No. 23-2); (National ShootingSports Foundation survey,

at 7, attached as Ex. B; Docket No. 23-3,4,5) (84% of

owners ofAR-15 type rifles have at least once accessory

on their rifle).

It is also popular. According to Plaintiffs, since 1986

(when record-keeping began) "at least 3.97 million

AR-15 type rifles have beenmanufactured in the United

States for the commercial market." (Overstreet Decl.,

[**34] ¶ 5.) In 2011, AR-15s accounted for 7% of all

firearms sold. (Id., ¶ 8.) Plaintiffs also assert that the

AR-15 rifles are regularly used for self defense, hunting,

and sporting competitions.

As the Heller II court found, "in 2007 this one popular

model accounted for 5.5 percent of all firearms, and

14.4 percent of all rifles, produced in the U.S. for the

domestic market." 670 F.3d at 1261.Although theHeller

II court could not determine if this type of weapon is

used for lawful purposes, it "th[ought] it clear enough in

the record that semi-automatic rifles . . . are indeed in

'common use.'" Id.

Defendants paint a different picture, contending that

assault weapons "are a tiny percentage of the firearms

available." (Def.'s Br., at 29; Docket No. 77.) According

to the testimony of Professor Laurence Tribe before the

United States Senate in February of 2013, Americans

own roughly 310 million firearms and roughly 7 million

assault weapons. (Tribe Testimony, at 24, attached as

Ex. 28; Docket No. 78-3.) Using these rough numbers,

assault weapons account for only about 2% of the guns

owned in this country.

But these statistics leave many questions unanswered.

The Brady Center for the Prevention [**35] of Gun

Violence, as amicus curiae, points out that the Heller

Court did not specify what "time" it meant when it held

that protected weapons are those that are "in common

use at the time." There is no dispute that there has been

a surge in the popularity of this type of firearm in the last

decade. (Brady Center Br., at 8; Docket No. 121.12 The

Brady Center argues that it is anomalous that a weapon

could be unprotected under the Second Amendment

one moment, then, subject only to the whims of the

public, garner protection in the next moment. (Id., at 9.)

It contends that this Court must look to a "historically

representative period of time" and that there is no

evidence that the weapons regulated by the SAFE Act

were in common use for such a period. (Id.)

Regardless, ownership statistics alone are not enough.

The firearmmust also be possessed for lawful purposes,

like self-defense. Heller, 554 U.S. at 625 ("Second

Amendment does not protect those weapons not

typically possessed by law-abiding citizens for lawful

[*365] purposes."). On this point, too, the parties are

deeply divided. [**36] And, as the Heller II court noted,

reliable empirical evidence on this point is elusive. 670

F.3d at 1261 ("[We cannot be certain whether these

weapons are commonly used or are useful specifically

for self-defense or hunting and therefore whether the

prohibitions . . . meaningfully affect the right to keep and

bear arms."). Although Defendants argue that the

regulated weapons are not suitable for self-defense

due to, among other things, their excessive firepower,

there can be little dispute that tens of thousands of

Americans own these guns and use them exclusively

for lawful purposes such as hunting, target shooting,

and even self-defense. See Christopher S. Koper et al.,

U. Penn. Jerry Lee Ctr. of Criminology, An Updated

Assessment of the Federal Assault Weapons Ban:

Impacts on Gun Markets and Gun Violence, 1994-2003

at 1 (2004) (around 1990, "there were an estimated 1

million privately owned [assault weapons] in the U.S.");

see also Heller II, 670 F.3d at 1287-88 (Kavanagh J.,

dissenting) (A "brief perusal of the website of a popular

American gun seller" underscores that "[s]emi-automatic

rifles are commonly used for self-defense in the home,

hunting, target shooting, and competitions"); [**37] (King

Aff. ¶¶ 16-18; Docket No. 116.)

Despite the inherent ambiguities in making such a

determination, for purposes of this Decision, this Court

will assume that the weapons at issue are commonly

used for lawful purposes. Further, because the SAFE

Act renders acquisition of these weapons illegal under

most circumstances, this Court finds that the restrictions

at issue more than "minimally affect" Plaintiffs' ability to

11 An action is the mechanism on a firearm that loads, fires, and ejects a cartridge. Varieties include the lever action, pump

action, bolt action, and semi-automatic.

12 This brief was filed jointly by the Brady Center, The Police Foundation, and the Major Cities Chiefs Association.
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acquire and use the firearms, and they therefore impose

a substantial burden on Plaintiffs' Second Amendment

rights.

Large-capacity magazines are also popular, and

Defendants concede they are in common use nationally.

See Heller II, 670 F.3d at 1261 ("There may well be

some capacity above which magazines are not in

common use but, if so, the record is devoid of evidence

as to what that capacity is; in any event, that capacity

surely is not ten."); Koper, supra, at 10 (as of 1994,

roughly 20%of civilian owned handgunswere equipped

with large-capacitymagazines); (Defs.' Br., at 36; Docket

No. 77). Indeed, the "standard magazine" for an AR-15

holds 20 or 30 rounds. (Overstreet Decl., ¶ 4.) Given

their popularity in the assumably law-abiding public,

this Court is willing [**38] to proceed under the premise

that these magazines are commonly owned for lawful

purposes.

Further, this Court finds that a restraint on the amount of

ammunition a citizen is permitted to load into his or her

weapon — whether 10 rounds or seven — is also more

than a "marginal, incremental or even appreciable

restraint" on the right to keep and bear arms. See

Kachalsky, 701 F.3d at 93 (New York's proper cause

requirement for a concealed carry permit places a

substantial burden on the Second Amendment right);

see also Koper, supra, at 1 (A [large capacity-magazine]

is arguably the most functionally important feature of

most [assault weapons],many of which havemagazines

holding 30 or more rounds). Certainly, if the firearm

itself implicates the Second Amendment, so too must

the right to load that weapon with ammunition. Round

restrictions, whether seven or 10, are therefore

deserving of constitutional scrutiny. Thus, under Second

Circuit precedent, this Court must next ask under what

standard the restraints ought to be judged.

2. Intermediate Scrutiny

In Kachalsky, the Second Circuit applied intermediate

scrutiny to restrictions [*366] on the possession of a

gun outside the home, but noted that [**39] it did not

have occasion to consider what standard would apply

to restrictions inside the home, where "Second Amend-

ment guarantees are at their zenith." 701 F.3d at 89.

Although the SAFEAct unquestionably affects Plaintiffs'

ownership rights in their home, for three reasons, this

Court finds that intermediate scrutiny remains the

appropriate standard under which to evaluate the law.

First, although addressing varied and divergent laws,

courts throughout the country have nearly universally

applied some form of intermediate scrutiny in the Sec-

ond Amendment context. See, e.g., id.; Marzzarella,

614 F.3d at 96; United States v. Skoien, 614 F.3d 638,

641-42 (7th Cir. 2010); United States v. Walker, 709 F.

Supp. 2d 460 (E.D. Va. 2010); see alsoUnited States v.

Lahey, No. 10-CR-765 KMK, 967 F. Supp. 2d 731, 2013

U.S. Dist. LEXIS 130971, 2013 WL 4792852, at *15

(S.D.N.Y. Aug. 8, 2013) ("The emerging consensus

appears to be that intermediate scrutiny is generally the

appropriate level of scrutiny for laws which substantially

burden Second Amendment rights.").

Second, application of strict scrutiny would appear to be

inconsistent with the Supreme Court's holdings in Hel-

ler and McDonald, where the Court recognized several

"presumptively lawful [**40] regulatory measures." Hel-

ler, 554 U.S. at 626-27; McDonald, 130 S. Ct. at 3047

("Incorporation does not imperil every law regulating

firearms."). These types of restrictions are presumably

justified because of the unique ability of firearms to

upset and disrupt public order. The four dissenting

justices in Heller point out that "the majority implicitly,

and appropriately, rejects [a] suggestion [that strict

scrutiny should apply] by broadly approving a set of

laws — prohibitions on concealed weapons, forfeiture

by criminals of the Second Amendment right,

prohibitions on firearms in certain locales, and

governmental regulation of commercial firearm sales—

whose constitutionality under a strict scrutiny standard

would be far from clear."Heller, 554U.S. at 688 (Breyer,

J.). TheWestern District of Pennsylvania later reiterated

this sentiment, writing that "the Court's willingness to

presume the validity of several types of gun regulations

is arguably inconsistent with the adoption of a strict

scrutiny standard of review." United States v. Marzza-

rella, 595 F. Supp. 2d 596, 604 (W.D. Pa. 2009). The

district court in Heller II similarly noted that "a strict

scrutiny standard of review [**41] would not square

with" the majority's holding in Heller. Heller v. District of

Columbia., 698 F. Supp. 2d 179, 187 (D.D.C. 2010).

Accordingly, not only does this level of scrutiny lack

precedent, but the Supreme Court's own holdings

suggest that it is incongruouswith extant, presumptively

valid restrictions.

Last, this Court finds that First Amendment

jurisprudence provides a useful guidepost in this
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arena.13 As the Third Circuit has held, "[T]he right to

free speech, an undeniably enumerated fundamental

right, is susceptible to several standards of scrutiny,

depending upon the type of law challenged and the type

of speech at [*367] issue. . . . We see no reasonwhy the

Second Amendment would be any different." Marzza-

rella, 614 F.3d at 96 (internal citations omitted).

When considering restrictions that implicate the First

Amendment, strict scrutiny is triggered only by

content-based restrictions on speech in a public forum.

By contrast, content-neutral restrictions that affect only

the time, place, and manner of speech trigger a form of

intermediate scrutiny. See Hobbs v. Cnty. of

Westchester, 397 F.3d 133, 149 (2d Cir. 2005); see also

Madsen v. Women's Health Ctr., Inc., 512 U.S. 753,

791, 114 S. Ct. 2516, 2537, 129 L. Ed. 2d 593 (1994)

(Scalia, J.) (concurring in part and dissenting in part)

(intermediate scrutiny "applicable to so-called 'time,

place, and manner regulations' of speech").

Like the Heller II court, which applied intermediate

scrutiny to firearm restrictions similar to those at issue

here, this Court finds that the burden here is akin to a

time, place, andmanner restriction.As described by the

Heller II court, "[R]estrictions that impose severe

burdens (because they don't leave open ample

alternative [**43] channels) must be judged under strict

scrutiny, but restrictions that impose only modest

burdens (because they do leave open ample alternative

channels) are judged under a mild form of intermediate

scrutiny." 670 F.3d at 1262 (quoting Volokh, supra, at

1471) (parentheses in original). The court concluded

that because "the prohibition of semiautomatic rifles

and large-capacity magazines does not effectively

disarm individuals or substantially affect their ability to

defend themselves" — because, in other words,

alternative channels for the possession of substitute

firearms exist— the restrictions should be judged under

intermediate scrutiny. Id.

Calling the SAFE Act's restrictions "a ban on an entire

class of firearms," Plaintiffs liken the SAFE Act to the

ban struck down by the Supreme Court in Heller. But

unlike the handgun ban, the SAFEAct applies only to a

subset of firearms with characteristics New York State

has determined to be particularly dangerous and

unnecessary for self-defense; it does not totally disarm

New York's citizens; and it does not meaningfully

jeopardize their right to self-defense. Current owners of

the now-regulated weaponsmay lawfully possess them

so long [**44] as they register the weapons with the

State. They may also possess 10-round magazines,

and, most places, they may load those magazines with

up to seven rounds of ammunition. And, at certain

designated areas, they may load the weapon with 10

rounds. Although the Act does make unlawful future

purchases or sales of assault weapons, New Yorkers

can still purchase, own, and sell all manner of

semiautomatic weapons that lack the features outlawed

by the SAFEAct. Indeed, Plaintiffs themselves concede

that attributes of the banned weapons are "present in

easily-substituted unbanned, counterpart firearms."

(Pls.' Br. at 22; Docket No. 23-1.)

Accordingly, this Court finds that intermediate scrutiny

is the most suitable standard under which to evaluate

each challenged aspect of the law.

E. Application of Intermediate Scrutiny to the SAFE

Act

Under intermediate scrutiny, this Court must ask

whether the challenged restrictions are "substantially

related to the achievement of an important governmental

interest."Kachalsky, 701 F.3d at 96. The Second Circuit

recently observed and reaffirmed that "New York has

substantial, indeed compelling, governmental interests

in public safety and crime prevention." [**45] Id. at 97.

There is no dispute that the SAFEAct is clearly intended

to further [*368] this goal. (See Senate, Assembly, and

Gov. Memos in Supp., supra.) Thus, the only remaining

question is whether the challenged provisions are

substantially related to the governmental interest in

public safety and crime prevention. Starting with New

York's definition of assault weapons, moving to the ban

on large-capacity magazines, and concluding with the

seven-round limit, this Court next undertakes that

analysis.

1. Assault Weapons

13 The SecondCircuit has expressed reservations about "import[ing] substantive FirstAmendment principles wholesale into

SecondAmendment jurisprudence." Kachalsky, 701 F.3d at 92 (emphasis in original). But that admonishment is not applicable

here. This Court is not applying "substantive principles"; rather, as the Second Circuit has explicitly held, when deciding

whether a law substantially burdens a Second Amendment right, [**42] or, in deciding what level of scrutiny to apply, "it is []

appropriate to consult principles from other areas of constitutional law, including the First Amendment." Decastro, 682 F.3d at

167-68 (citing Marzzarella, 614 F.3d at 89 & n.4).

Page 13 of 27

990 F. Supp. 2d 349, *366; 2013 U.S. Dist. LEXIS 182307, **41

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:8025-9PD0-YB0V-F033-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:8025-9PD0-YB0V-F033-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4FFG-Y640-TVRV-12H3-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4FFG-Y640-TVRV-12H3-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S65-JTN0-003B-R4R5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S65-JTN0-003B-R4R5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:83B7-XDK1-652R-C0T6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:83B7-XDK1-652R-C0T6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:83B7-XDK1-652R-C0T6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:4X0N-H100-02BN-0021-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=analytical-materials&id=urn:contentItem:4X0N-H100-02BN-0021-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:83B7-XDK1-652R-C0T6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SVD-G000-TXFX-11T0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:574T-B801-F04K-J2F1-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:574T-B801-F04K-J2F1-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:574T-B801-F04K-J2F1-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:55SM-FDG1-F04K-J0GT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:55SM-FDG1-F04K-J0GT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:8025-9PD0-YB0V-F033-00000-00&context=1000516


There is much debate, both in the community at large

and in this litigation, whether the banned "military-style

features" of semiautomatic weapons will be effective in

reducing crime and violence.

Plaintiffs contend that many of the outlawed features do

not make firearms more lethal; instead, according to

Plaintiffs, several of the outlawed features simply make

the firearm easier to use. For instance, they argue that

a telescoping stock, which allows the user to adjust the

length of the stock, does not make a weapon more

dangerous, but instead, like finding the right size shoe,

simply allows the shooter to rest the weapon on his or

her shoulder properly and comfortably. Another

[**46] outlawed feature, the pistol grip, also increases

comfort and stability. The same goes for the "thumbhole

stock," which, as the name suggests, is a hole in the

stock of the rifle for the user's thumb. It too increases

comfort, stability, and accuracy according to Plaintiffs.

But Plaintiffs later argue that the banned features

increase the utility for self-defense — which is just

another way of saying that the features increase their

lethality. Plaintiffs make this explicit: "Where it is

necessary for a crime victim to shoot the aggressor, and

lethal or incapacitating injury will stop him, the lethality

of the defender's firearm is a precondition to her ability

end the criminal attack." (Pls.' Br. at 22; Docket No.

23-1.) The National Rifle Association of America, as

amicus curiae, make a similar argument, describing

how the banned features improve a firearm's usability.

(NRA Br. at 10; Docket No. 46.)

There thus can be no serious dispute that the very

features that increase aweapon's utility for self-defense

also increase its dangerousness to the public at large.

See, e.g., McDonald, 130 S. Ct. at 3107 (Stevens, J.,

dissenting) ("Just as [firearms] can help homeowners

defend their families [**47] and property from intruders,

they can help thugs and insurrectionistsmurder innocent

victims."). Pointing to the benefits of these features to

those who might use them defensively, Plaintiffs argue

that the SAFE Act ought to be struck down. But under

intermediate scrutiny, this Court must give "substantial

deference to the predictive judgments of the legislature."

Kachalsky, 701 F.3d at 97. And "[i]n the context of

firearm regulation, the legislature is 'far better equipped

than the judiciary' to make sensitive policy judgments

(within constitutional limits) concerning the dangers in

carrying firearms and the manner to combat those

risks." Id. (quoting Turner Broad., 512 U.S. at 665).

To be sure, this Court's deference is not without bounds.

New York must rely on evidence that "fairly support[s]"

its rationale in passing the law. City of Los Angeles v.

Alameda Books, Inc., 535 U.S. 425, 438, 122 S. Ct.

1728, 1736, 152 L. Ed. 2d 670 (2002). Here, New York

has met that burden; substantial evidence supports its

judgment that the banned features are unusually

dangerous, commonly associated with military combat

situations, and are commonly found on weapons used

in mass shootings.

[*369] The recent [**48] mass shooting in Newtown,

CT, which prompted the quick passage of this law, was

no exception. The shooter armed himself with a

.223-caliber Bushmaster Model XM15 rifle and a

30-roundmagazine. SeeConnecticut StatePolicePress

Release, Jan. 18, 2013, available at http://www.ct.gov/

despp/cwp/view.asp?Q=517284 ("The shooter used the

Bushmaster .223 to murder 20 children and six adults

inside the school; he used a handgun to take his own

life inside the school. No other weapons were used in

this crime.").

Of course, this is only one incident. But it is nonetheless

illustrative. Studies and data support New York's view

that assault weapons are often used to devastating

effect in mass shootings. (See Koper Decl., ¶¶ 11-14;

Zimring Decl. ¶¶ 15-22; Docket Nos. 67, 68). For

example, an exhaustive study of mass shootings in

America, defined as the murder of four or more people

in a single incident, found that there have been at least

62 mass shootings across the country since 1982.14

Mark Follman, et al., A Guide to Mass Shootings in

America, Mother Jones, updated Feb. 27, 2013,

http://www.motherjones.com/politics/2012/07/mass-shootings-map.

Frighteningly, "twenty-five of these mass shootings

[**49] have occurred since 2006, and seven of them

took place in 2012." Id. In the mass shooting with the

most victims, at an Aurora, Colorado movie theater,

police say the shooter used anAR-15 type weapon until

its 100-round barrel magazine jammed. In all, the study

found that assault weapons, high-capacity magazines,

or both were used in over half of all mass shootings. Id.

The State points to other evidence as well. It suggests

that it should come as no surprise that assault weapons

produced carnage in Aurora and Newtown, as The

Bureau of Alcohol Tobacco and Firearms found that

these weapons "were designed for rapid fire, close

quarter shooting at human beings" — or, as the report

14 The study excluded crimes involving armed robbery or gang violence.
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called it, "mass produced mayhem." (ATF, Assault

Weapons Profile, at 19 (1994), attached as Ex. 40.) The

Supreme Court has previously described the AR-15 as

"the civilian version of the military's M-16 rifle." Staples

v. United States, 511 U.S. 600, 603, 114 S. Ct. 1793,

128 L. Ed. 2d 608 (1994). Indeed, there is no dispute

that theAR-15 type rifle derives fromaweapon designed

for fully-automatic military use on the battlefield. As

Brain [**50] Siebel testified, the military features of

semiautomatic assault weapons "serve specific,

combat-functional ends" and are "designed to enhance

the capacity to shoot multiple human targets rapidly."

(Testimony of Brian J. Siebel, Brady Center to Prevent

Gun Violence, at 1 (Oct. 1, 2008), attached as Ex. 29.)

"The net effect of these military combat features is a

capability for lethality —more wounds, more serious, in

more victims — far beyond that of firearms in general,

including other semiautomatic guns." H.R. Rep.

103-489, at 19-20 (1994) (chronicling five years of

congressional hearings on semiautomatic assault

weapons); (see Bruen Decl. ¶¶ 13-26; Docket No. 66.)

TheChief of Police for theRochester PoliceDepartment

expresses similar sentiments, stating that assault

weapons "are designed for one purpose— to efficiently

kill numerous people." (Shepard Decl., ¶ 14; Docket No.

72). In other words, evidence suggests that the banned

features make a deadly weapon deadlier.

And while there is not (and cannot be) a dispute that the

outlawed featuresmake semiautomatic weapons easier

to use, New York identifies purposes of these features

that are particularly unnecessary for lawful use. [**51]Of

course, several of the banned features, like a grenade

launcher, bayonet [*370] mount, or a silencer, require

no explanation. Indeed, Plaintiffs do not explicitly argue

that the Act's regulation of firearms with these features

violates the Second Amendment. But for the contested

features, like a pistol grip and thumbhole stock, New

York points to evidence that these features aid shooters

when "spray firing" from the hip. (BruenDecl., ¶ 19); see

Heller II, 670 F.3d at 1262-63 (quoting Siebel Testimony,

supra). As the Second Circuit has held, "This factor

aims to identify those rifles whose pistol grips are

designed to make such spray firing from the hip

particularly easy."Richmond Boro Gun Club, Inc. v. City

of New York, 97 F.3d 681, 685 (2d Cir. 1996). Folding

and telescoping stocks aid concealability and portability.

(See Bruen Decl., ¶ 18; 2011 ATF Study at 9, attached

as Ex. 10); see also Richmond Boro, 97 F.3d at 684-85.

A muzzle compensator reduces recoil and muzzle

movement caused by rapid fire. (Bruen Decl., ¶ 20.)

And New York further points to evidence that AR-15

type rifles are "not generally recognized as particularly

suitable for or readily adaptable to sporting purposes,"

[**52] nor used frequently for self-defense. See Dep't of

Treasury, Study on the Sporting Suitability of Modified

Semi-automatic Assault Rifles, 38 (1998); Gary Kleck &

Marc Gertz, Armed Resistance to Crime: The

Prevalence and Nature of Self—Defense with a Gun,

86 J. Crim. L. & Criminology 150, 185 (1995) (revolvers

and semi-automatic pistols are together used almost

80% of the time in incidents of self-defense with a gun).

What's more, New York presents evidence that its

regulations will be effective. Drawing from his

comprehensive study of the 1994 federal ban (supra, at

21), Christopher Koper avows that the regulations will

reduce the stock of "dangerous weaponry" in New York

and are thus "likely to advance New York's interests in

protecting its populace from the dangers of [] shootings."

(Koper Decl., ¶ 65.) His analysis of the data "indicates

that the criminal use of assault weapons declined after

the federal assault weapons ban was enacted in 1994,

independently of trends in gun crime." (Id.) Because

New York's regulations are tighter than those in the

federal ban, he believes, quite reasonably, that the

affect will be greater. (Id., ¶ 60.)

For their part, Plaintiffs point to conflicting [**53] opinions

and argue that criminalswill retain their assault weapons

while law-abiding citizens will be unable to acquire

them. They also argue that the ban is irrational because

there are numerous legal substitutes offering the same

firepower. Further, there is no dispute that

semiautomatic handguns are also often used in mass

shootings. In fact, according to the Follman study,

handguns were used in greater numbers than assault

rifles.

But to survive intermediate scrutiny, the fit between the

governmental objective and the challenged regulation

need only be substantial, not perfect. And while these

are legitimate considerations, "it is the legislature's job,

not [this Court's], to weigh conflicting evidence and

make policy judgments." Kachalsky, 701 F.3d at 99.

New York, citing the undisputed potential for mass

casualty that assault weapons present, is empowered

to take action to reduce the quantity of such weapons in

its state. See Nat'l Rifle Ass'n, 700 F.3d at 211 (quoting

Buckley v. Valeo, 424 U.S. 1, 105, 96 S. Ct. 612, 46 L.

Ed. 2d 659 (1976)) ("It is well-settled that 'a statute is

not invalid under the Constitution because it might have

gone farther than it did, that a legislature [**54] need not

strike at all evils at the same time, and that reform may

take one step at a time, addressing itself to the phase of
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the problem which seems most acute to the legislative

mind.'"). The ultimate [*371] merits of this judgment

remain to be seen, but, considering especially that

Plaintiffs themselves concede that the banned features

increase the lethality of firearms — or as Brain Siebel

has testified, that the military features of semiautomatic

assault weapons are "designed to enhance the capacity

to shoot multiple human targets rapidly" — this Court

finds that New York has satisfied its burden to

demonstrate a substantial link, based on reasonably

relevant evidence, between the SAFE Act's regulation

of assault weapons and the compelling interest of public

safety that it seeks to advance.

2. Large-capacity Magazines

The same finding is true for the ban on large-capacity

magazines. Indeed, the link between the SAFE Act's

restrictions on large-capacitymagazines and the state's

interest in public safety is arguably even stronger here.

Koper testifies that it is "particularly" the large-capacity

magazine ban that will prevent shootings and save

lives. (Koper Decl., ¶ 65.) Indeed, large-capacity

[**55]magazines are used regularly in mass shootings

— they were used in more than half of the mass

shootings since 1982. And, more troubling, their use is

on the rise. In the past year, guns with large-capacity

magazines were used in at least five of the six mass

shootings. (Allen Decl.¶ 18; Docket No. 69.)

Evidence also suggests that, quite simply, more people

die when a shooter has a large-capacity magazine.

According to analysis conducted by NERA Economic

Consulting, the average number of fatalities or injuries

per mass shooting more than doubles when a shooter

uses a large-capacity magazine. (Id., ¶ 20.) Similarly, a

2013 study of mass shootings over the past four years

using data collected by the FBI found that shooters who

used assault weapons, high-capacity magazines, or

both shot over twice as many people and killed 57%

more people than shooters who did not use these

weapons. (Mayors Against Illegal Guns, Analysis of

Recent Mass Shootings, February 22, 2013, attached

as Ex. 39.)

Just as with assault weapons, Plaintiffs find policy and

judgment flaws in New York's decision to ban

large-capacity magazines. Mass shooters, arguesGary

Kleck in an affidavit submitted by Plaintiffs, often

[**56] carry multiple firearms. (Kleck Decl., at 5; Docket

No. 23-9.) So, according to Plaintiffs, any

large-capacity-magazine ban would be ineffective, or

worse, would only affect law-abiding citizens. But New

York's evidence — far more comprehensive than

Plaintiffs'— runs counter to this presumption, and again,

"[i]n the context of firearm regulation, the legislature is

'far better equipped than the judiciary' to make sensitive

public policy judgments (within constitutional limits)

concerning the dangers in carrying firearms and the

manner to combat those risks." Kachalsky, 701 F.3d at

97 (quoting Turner Broad. Sys., 512 U.S. at 665.) This

Court's role is "to assure that, in formulating its

judgments, NewYork has drawn reasonable inferences

based on substantial evidence." Id. (internal citations

omitted). Though by no means a panacea, in passing

these provisions New York has made a public policy

judgment that draws reasonable inferences from

substantial evidence. It thus survives intermediate

scrutiny.

3. Seven-round limit

The same cannot be said, however, about the

seven-round limit. The SAFEAct adds New York Penal

Law § 265.37, which makes it "unlawful for a person to

knowingly possess [**57] an ammunition feeding device

where such device contains more [*372] than seven

rounds of ammunition."15 Unlike the restrictions on

assault weapons and large-capacity magazines, the

seven-round limit cannot survive intermediate scrutiny.

It stretches the bounds of this Court's deference to the

predictive judgments of the legislature to suppose that

15 The seven-round limit does not apply at:

an indoor or outdoor firing range located in or on premises owned or occupied by a duly incorporated organization

organized for conservation purposes or to foster proficiency in arms; at an indoor or outdoor firing range for the

purpose of firing a rifle or shotgun; at a collegiate, olympic or target shooting competition under the auspices of or

approved by the national rifle association; or at an organized match sanctioned by the international handgun

metallic silhouette association.

N.Y. Penal Law § 265.20(a)(7-f).
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those intent on doing harm (whom, of course, the Act is

aimed to stop) will load their weapon with only the

permitted seven rounds. In this sense, the provision is

not "substantially related" to the important government

interest in public safety and crime prevention.

Indeed, Heller found that the Second Amendment

[**58] right is at its zenith in the home; in particular, the

Court highlighted the right of a citizen to arm him or

herself for self-defense. But this provision, much more

so than with respect to the other provisions of the law,

presents the possibility of a disturbing perverse effect,

pitting the criminal with a fully-loaded magazine against

the law-abiding citizen limited to seven rounds.

Although Plaintiffs make this type of argument with

respect to all aspects of the SAFE Act, the distinction

here is plain. This Court has ruled that New York is

entitled to regulate assault weapons and large-capacity

magazines under the principal presumption that the law

will reduce their prevalence and accessability in New

York State, and thus, inversely, increase public safety.

(See Koper Decl., ¶ 64) (restrictions in Safe Act will

"help prevent the spread of particularly dangerous

weaponry"). The ban on the number of rounds a gun

owner is permitted to load into his 10-round magazine,

however, will obviously have no such effect because

10-round magazines remain legal. As described above,

the seven-round limit thus carries a much stronger

possibility of disproportionately affecting law-abiding

citizens.

Defendants [**59] contend, pointing to a study

conducted by the NRA, that the average citizen using

his or her weapon in self-defense expends only two

bullets. (Allen Decl.,¶¶ 12-15). Thus, New York argues,

citizens do not truly need more than seven rounds, and

the restriction minimizes the danger without hampering

self-defense capabilities. But as an initial matter, New

York fails to explain its decision to set the maximum at

seven rounds, which appears to be a largely arbitrary

number. And even if a person using a weapon in

self-defense needs only a few rounds, and even if that

is a rational reason for adopting the law, under

intermediate scrutiny there must a "substantial relation"

between themeans and the end. TheState's justification

for the law need not be perfect, but it must be

"exceedingly persuasive." Windsor v. United States,

699 F.3d 169, 185 (2d Cir. 2012) (quoting United States

v. Virginia, 518 U.S. 515, 533, 116 S. Ct. 2264, 135 L

.Ed. 2d 735 (1996)); see Lederman v. N.Y. City Dep't of

Parks & Recreation, 731 F.3d 199, 202 (2d Cir. 2013).

This peripheral rationale, which is possibly meant to

protect bystanders when a firearm is being discharged

lawfully, or victims of impromptu acts [**60] of violence,

is largely unsupported by evidence before this Court. It

[*373] thus fails the more demanding test and must be

stuck down.16

F. Vagueness

In addition to their Second Amendment arguments,

Plaintiffs also contend that various aspects of the SAFE

Act, mainly those describing the banned features, are

unconstitutionally vague. They contend, in other words,

that certain aspects of the law are void for vagueness.

The void-for-vagueness doctrine finds its roots in the

Due Process Clause of the United States Constitution,

as "[a]mong the most fundamental protections of due

process is the principle that no one may be required at

peril of life, liberty or property to speculate as to the

meaning of statutes." Cunney v. Bd. of Trustees of Vill.

of Grand View, N.Y., 660 F.3d 612, 620 (2d Cir. 2011)

(internal modifications, quotation marks, and citations

omitted). Simply, "[a]ll are entitled to be informed as to

what the State commands or forbids." Id.

"As generally stated, the void-for-vagueness doctrine

requires that a penal statute define the [**61] criminal

offense with sufficient definiteness that ordinary people

can understand what conduct is prohibited and in a

manner that does not encourage arbitrary and

discriminatory enforcement." United States v. Rybicki,

354 F.3d 124, 129 (2d Cir. 2003) (quoting Kolender v.

Lawson, 461 U.S. 352, 357, 103 S. Ct. 1855, 75 L. Ed.

2d 903 (1983)).

The Supreme Court has cautioned, however, "that this

doctrine does not require 'meticulous specificity' from

every statute, as language is necessarily marked by a

degree of imprecision." Thibodeau v. Portuondo, 486

F.3d 61, 66 (2d Cir. 2007) (quoting Grayned v. City of

Rockford, 408 U.S. 104, 110, 92 S. Ct. 2294, 33 L. Ed.

2d 222 (1972)).

Finally, depending on the type of law and conduct at

issue, a statute may be challenged on vagueness

16 In light of this ruling, this Court need not address Plaintiffs' alternative argument that the seven-round limit violates the

Equal Protection Clause.
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grounds either "as applied" or "on its face." "Both types

of vagueness challenges require the inquiry described

above." Id. at 67 (internal citation omitted). Here,

because the challenge is mounted "pre-enforcement,"

or before Plaintiffs have been charged with any crime

under the law, it is correctly categorized as a "facial

challenge." See Richmond Boro, 97 F.3d at 686 ("It

would be premature to entertain [an as-applied]

[**62] vagueness challenge . . . until a broader use of

the ordinance is actually initiated"); see also Parker v.

Levy, 417 U.S. 733, 759, 94 S. Ct. 2547, 41 L. Ed. 2d

439 (1974) ("[A] person to whom a statute may

constitutionally be applied will not be heard to challenge

that statute on the ground that it may conceivably be

applied unconstitutionally to others, in other situations

not before the Court."). But "[a] facial challenge to a

legislative Act is, of course, the most difficult challenge

to mount successfully, since the challenger must

establish that no set of circumstances exists under

which the Act would be valid." United States v. Salerno,

481 U.S. 739, 745, 107 S. Ct. 2095, 2100, 95 L. Ed. 2d

697 (1987) (emphasis added).

A three-member plurality of the Supreme Court,

however, has also set forth a somewhat different test,

finding that when a criminal law with no mens rea

requirement is the subject of the challenge and "[w]hen

vagueness permeates the text of such a law, it is

subject to facial attack."City of Chicago v. Morales, 527

U.S. 41, 119 S. Ct. 1849, 144 L.Ed. 2d 67 (1999)

(Stevens, J.). The Second Circuit, highlighting the

unsettled nature of this area of law, [*374] has declined

[**63] to express a preference for either the

"no-set-of-circumstances" or

"permeated-with-vagueness" standard. Rybicki, 354

F.3d at 132 n. 3 (en banc).

It is unclear whether the challenged provisions here

lack a mens rea requirement to a degree that would

trigger the latter test; but it is no matter, as this Court

finds that the outcome is the same regardless of the

standard applied.

Plaintiffs' vagueness challenge concerns the following

10 aspects of the SAFE Act:

• "conspicuously protruding" pistol grip

• threaded barrel

• magazine-capacity restrictions

• five-round shotgun limit

• "can be readily restored or converted"

• the "and if" clause of N.Y. Penal Law § 265.36

• muzzle "break"

• "version" of automatic weapon

• manufactured weight

• commercial transfer

This Court will explain and address each in turn.

1. The "conspicuously protruding" pistol grip

Penal Law § 265.00 regulates semiautomatic weapons

that have a "pistol grip that protrudes conspicuously

beneath the action of the weapon." Plaintiffs assert that

an ordinary person would not knowwhether a pistol grip

"conspicuously protrudes" beneath a weapon.

The Second Circuit, however, has already found that

this provision is not unconstitutionally [**64] vague, at

least as analyzed under the "no-set-of-circumstances"

test. In Richmond Boro Gun Club, the Second Circuit

addressed a New York City law that criminalizes, in

much the same way as the SAFE Act, possession or

transfer of assault weapons. 97 F.3d 681. The law at

issue there, Local Law 78, also employs a one-feature

test and bans semiautomatic rifles and shotguns that

have, among other features, a "pistol grip that protrudes

conspicuously beneath the action of the weapon."

In that case, the plaintiff sued New York City, arguing

that this provision and others were unconstitutionally

vague. The Appeals Court found that "Plaintiff's facial

vagueness challenge is plainly without merit" because,

among other reasons, "it is obvious in this case that

there exist numerous conceivably valid applications of

Local Law 78." Id. at 684. Relying on evidence that is

also present in this case (such as depictions of rifles

with conspicuously protruding pistol grips), the circuit

court found the plaintiff's argument regarding the

"conspicuously protruding pistol grip" to be

"disingenuous." Id. at 685.

Although the Second Circuit was proceeding under the

assumption that Local Law 78 did not implicate [**65] a
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"fundamental right," Plaintiffs here have not identified

any compelling reason to depart from this precedent.17

[*375] Further, even under the

"permeated-with-vagueness" standard, which was

articulated after the Richmond Boro decision, this

provision still survives. Under this standard "a law must

at a minimum be 'vague in the vast majority of its

applications' to be facially vague." United States v.

Awan, 459 F. Supp. 2d 167, 180 (E.D.N.Y. 2006)

(quoting Doctor John's, Inc. v. City of Roy, 465 F.3d

1150, 1152 (10th Cir. 2006)). That is not the case here

— as the Richmond Boro court noted, there are a

significant number of applications where this provision

is not vague. 97 F.3d at 684-85. Accordingly, this

provision will not be struck for vagueness.

2. The threaded barrel

Penal Law § 265.00 also regulates semiautomatic

weapons that have a "threaded barrel designed to

accommodate a flash suppressor, muzzle break, or

muzzle compensator." Plaintiffs assert that an ordinary

person could not know whether a threaded barrel is

"designed" to accommodate the outlawed attachments.

But like the pistol grip, the Second Circuit in Richmond

Boro has already found that the phrase "threaded barrel

designed to accommodate a flash suppressor" is not

[**67] vague. Id. at 683. It rejected the plaintiff's

argument with respect to the outlawed "threaded barrel"

because "when the statute is applied to firearms

advertised to include parts identified as bayonetmounts,

flash suppressors, barrel shrouds, or grenade

launchers," there is "certainly" no vagueness. Id.

Even if this were not binding precedent, this Court finds

the term to be sufficiently clear. Accordingly, this

provision will not be struck for vagueness.

3. Magazine-capacity restrictions

Plaintiffs contend that the 10-roundmagazine restriction,

found at N.Y. Penal Law § 265.00(23), is vague when

applied to tubular magazines, because the capacity of

such a magazine varies with the length of the cartridge.

This challenge must fail because, as is evident from

Plaintiffs' argument, this provision is only possibly vague

when applied to a specific use. When applied to

non-tubular magazines, the restriction is not vague.

(See Bruen Decl., ¶ 30.) Plaintiffs do not argue

otherwise. Because the provision is neither

impermissibly vague in all its applications, nor

permeated with vagueness, this challenge must fail.

4. The five-round shotgun limit

Plaintiffs further argue that the language excluding

[**68] "semiautomatic shotgun[s] that cannot hold more

than five rounds of ammunition in a fixed or detachable

magazine" from the definition of assault weapons is

vague because shotgun shells come in various lengths.

See § 265.00(22)(g)(iii).

But this challenge fails for the same reason: it is only

possibly vague when applied to a specific use. When

applied to a standard-length shell, the restriction is not

vague. Thus, this language will also not be stricken for

vagueness.

5. "Can be readily restored or converted"

The SAFE Act not only criminalizes magazines that

have the capacity to accept [*376] more than 10 rounds

of ammunition, it also outlaws any magazine that "can

be readily restored or converted to accept" more than

10 rounds of ammunition.N.Y. Penal Law§§ 265.00(23),

265.02(8), 265.36, 265.37. Plaintiffs contend that this

language is impermissibly vague because it is unclear

what is meant by "readily," which, they contend, is a

purely subjective criterion.

This language has been in existence since the 1994

federal ban, and was adopted by New York in its 2000

17 National Shooting Sports Foundation, Inc., as amicus curiae, argue that a more stringent test should apply because the

right to firearm ownership is, as we now know, fundamental. As an initial matter, however, amicus does not specify what test it

advocates. Moreover, to the extent amicus asks this Court to apply the "overbreadth doctrine," the Supreme Court has never

recognized the doctrine outside the limited context of the First Amendment. Further, while the Court has recognized a "less

strict" test in some situations, such a situation is not present here and this Court has not considered the law under this relaxed

standard. See Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 498, 102 S. Ct. 1186, 71 L. Ed. 2d 362

(1982) (a "less strict" standard applies to economic regulation). Indeed, the "more stringent analysis" applies "when examining

laws that impose criminal penalties." Thibodeau, 486 F.3d at 66; see also Arriaga v. Mukasey, 521 F.3d 219, 222-23 (2d Cir.

2008) ("The 'void for vagueness' doctrine is chiefly applied to criminal legislation. [**66] Laws with civil consequences receive

less exacting vagueness scrutiny.").
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assault weapons ban. While that does not, in itself,

render the language sufficiently clear, Plaintiffs have

presented no evidence that [**69] there has been any

confusion on this issue in the many years of its

existence.

Although thisCourt is sympathetic to Plaintiffs' concerns,

this provision reflects the limitations of our language

more than poor draftsmanship. In this sense, this Court

agrees with the District of New Jersey, which,

addressing similar language and relying in part on the

Second Circuit's decision in Richmond Boro, held:

Surely the Legislature, intent on reaching assault

weapons which could be altered in minor ways or

disassembled to avoid the purview of the other

assault weapon definitions, did not have to specify

in hours and minutes and with reference to specific

tools and degrees of knowledge the parameters of

what 'readily assembled' means. The precision in

drafting which plaintiffs demand is neither

constitutionally required nor perhaps even possible

or advisable given the confines of language in

which we all operate.

Coal. of N.J. Sportsmen, Inc. v. Whitman, 44 F. Supp.

2d 666, 681 (D.N.J. 1999).

Here, "[t]he words of this provision are marked by

flexibility and reasonable breadth, rather than

meticulous specificity, but [this Court] think[s] it is clear

what the ordinance as a whole prohibits" — namely,

[**70] magazines that can be easily restored to violate

the law. Accordingly, this provision is not

unconstitutionally vague. See Grayned v. City of Rock-

ford, 408 U.S. 104, 110, 92 S. Ct. 2294, 2300, 33 L. Ed.

2d 222 (1972) (citations and quotations marks omitted).

6. The "and if" clause of Penal Law § 265.36

New York Penal Law § 265.36 provides, in relevant

part, that:

It shall be unlawful for a person to knowingly

possess a large capacity ammunition feeding device

manufactured before September thirteenth,

nineteen hundred ninety-four, and if such person

lawfully possessed such large capacity feeding

device before the effective date of the chapter of the

laws of two thousand thirteen which added this

section, that has a capacity of, or that can be readily

restored or converted to accept, more than ten

rounds of ammunition.

Plaintiffs concede that this Section "is clear in making it

unlawful to knowingly possess a large capacity

ammunition feeding device manufactured before

September 13, 1994." (Pls.' Br. at 42; Docket No. 114).

They contend only that the remainder of the paragraph

should be stricken.

Plaintiffs correctly note that the clause beginning with

"and if" is unintelligible. Although [**71] Defendants

contend that this is simply a "grammatical error" and the

meaning of the provision, when read as a whole,

remains apparent despite the error, this Court cannot

agree. The error ismore substantial than ameremistake

in grammar. Rather, the "and if" clause is incomplete

and entirely indecipherable; in short, it requires an

ordinary person to "speculate as to" its meaning. See

Cunney, 660 F.3d at 620. This clause must [*377]

therefore be stricken as unconstitutionally vague. Id.

The preceding clause, however, is not challenged, and

will remain.18

7. Muzzle "break"

When properly attached to a firearm, a muzzle brake

reduces recoil. The SAFE Act, however, regulates

muzzle "breaks." See N.Y. Penal Law §

265.00(22)(a)(vi).Although NewYork contends that this

is a simple oversight in drafting, and that it intended to

refer to muzzle "brakes," it has provided no evidence

suggesting that this was the legislature's intent. In any

event, "[b]ecause construction of a criminal statutemust

be guided by the need for fair warning, it is rare that

legislative history or statutory policies [**72]will support

a construction of a statute broader than that clearly

warranted by the text." Crandon v. United States, 494

U.S. 152, 160, 110 S. Ct. 997, 108 L. Ed. 2d 132 (1990).

Indeed, "[l]egislatures and not courts should define

criminal activity." McBoyle v. United States, 283 U.S.

25, 27, 51 S. Ct. 340, 75 L. Ed. 816 (1931) (Holmes, J.).

This Court's job is to "presume that a legislature says in

a statute what it means and means in a statute what it

says there."Conn. Nat'l Bank v. Germain, 503 U.S. 249,

253-54, 112 S. Ct. 1146, 117 L. Ed. 2d 391 (1992). Of

course here, the word "break" has its own meaning,

distinct from its homophone "brake." And there is no

dispute that there is no accepted meaning to the term

18 Section 265.36 contains two subsequent error-free paragraphs. Those are also unchallenged, and will remain.
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"muzzle break." Both sides agree that it is, quite simply,

meaningless. Consequently, an ordinary person cannot

be "informed as towhat the State commands or forbids."

See Cunney, 660 F.3d at 620. All references to muzzle

"break" must therefore be stricken.

8. "Version" of an automatic weapon

New York Penal Law § 265.00(22)(c)(viii) regulates

semiautomatic pistols that have an ability to accept a

detachable magazine and that are "semiautomatic

version[s] of an automatic rifle, [**73] shotgun or

firearm."

This Court also finds this language to be excessively

vague, as an ordinary person cannot know whether any

single semiautomatic pistol is a "version" of an automatic

one.

New York argues that some courts, referencing certain

firearms, have called them "versions" of automatic

weapons. See, e.g., Staples, 511 U.S. at 614 (referring

to the AR-15 rifle as the civilian version of the M-16

automatic rifle). But that alone is insufficient to

adequately inform an ordinary gun owner whether his or

her specific weapon is a version of an automatic

weapon. The statute provides no criteria to inform this

determination, and, aside from the largely irrelevant

citations to case law, New York fails to point to any

evidence whatsoever that would lend meaning to this

term. Thus, it not only fails to provide fair warning, but

also "encourag[es] arbitrary and discriminatory

enforcement."Section 265.00(22)(c)(viii)must therefore

be stricken as unconstitutionally vague.

9. Manufactured weight

New York Penal Law § 265.00(22)(c)(vii) regulates

semiautomatic pistols that have an ability to accept a

detachable magazine and that have a manufactured

weight of fifty ounces or more when unloaded.

[**74]Plaintiffs claim that the [*378] term "manufactured

weight" is vague. But this Court finds that the term has

a plain and commonly-accepted meaning, and that this

meaning provides sufficient notice to the ordinary

person. This challenge is rejected.

10. Commercial transfer

Plaintiffs also claim that the term "commercial transfer"

is vague as used in N.Y. Penal Law § 400.03(7), which

outlaws any commercial transfer of a firearm or

ammunition unless a licensed dealer in firearms or a

registered seller of ammunition acts an intermediary.

Once again, however, this Court finds the term has an

ordinary and commonly-acceptedmeaning.Accordingly,

this Court will not strike it as vague.

G. Dormant Commerce Clause

Last, Plaintiffs argue that a portion of the SAFE Act

violates the so-called "dormant" aspect of the

Commerce Clause.

That portion, Section 50, effectively bans ammunition

sales over the Internet and imposes a requirement that

an ammunition transfer "must occur in person." Plaintiffs,

including those who allege that they would continue to

buy ammunition online from out-of-state dealers if not

for the law, contend that this violates the Commerce

Clause, which provides that "Congress shall have

[**75] Power . . . [t]o regulate Commerce with foreign

Nations, and among the several States." U.S. Const.

art. I, § 8, cl. 3. As the Second Circuit has astutely

observed, "[i]t is well established that the affirmative

implies the negative, and that the Commerce Clause

establishes a 'dormant' constraint on the power of the

states to enact legislation that interferes with or burdens

interstate commerce." Arnold's Wines, Inc. v. Boyle,

571 F.3d 185, 188 (2d Cir. 2009). Thus, "[t]he negative

or dormant implication of the Commerce Clause

prohibits state taxation or regulation that discriminates

against or unduly burdens interstate commerce and

thereby impedes free private trade in the national

marketplace." Gen. Motors Corp. v. Tracy, 519 U.S.

278, 287, 117 S. Ct. 811,136 L. Ed. 2d 761 (1997)

(internal quotation marks, brackets, and citations

omitted).

Initially, Defendants contend that this Court should not

address the merits of this challenge; they argue that

because the provision at issue is not effective until

January 15, 2014, Plaintiffs' Commerce Clause claim is

not ripe and should be dismissed under Federal Rule of

Civil Procedure 12(b)(1).19

The ripeness doctrine, "drawn both from Article III

limitations on judicial power and fromprudential reasons

19 Defendants do not seek dismissal on the related [**76] issue of standing, but this Court notes that Plaintiffs allege that they

currently buy ammunition from out-of-state dealers. Under the Act, Plaintiffs will be foreclosed from doing so. As with the

discussion regarding the possession of firearms and ammunition, this assertion is adequate to establish standing for this
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for refusing to exercise jurisdiction," protects the

government from [**77] "judicial interference until a [] . .

. decision has been formalized and its effects felt in a

concrete way by the [*379] challenging parties." Nat'l

Park Hospitality Ass'n v. Dep't of Interior, 538 U.S. 803,

808, 123 S. Ct. 2026, 155 L. Ed. 2d 1017 (2003)

(internal citations omitted); Abbott Labs. v. Gardner,

387 U.S. 136, 148-49, 87 S. Ct. 1507, 1515, 18 L. Ed.

2d 681 (1967), overruled on other grounds, Califano v.

Sanders, 430 U.S. 99, 97 S. Ct. 980, 51 L. Ed. 2d 192

(1977). New York does not identify whether it seeks

dismissal on Article III or prudential grounds, but this

Court finds that the facts demonstrate a "concrete

dispute affecting cognizable current concerns of the

parties" sufficient to satisfy constitutional ripeness. See

N.Y. Civil Liberties Union v. Grandeau, 528 F.3d 122,

131 (2d Cir. 2008) (internal citation omitted). Indeed,

pre-enforcement review of the validity of a statute or

regulation is warranted "principally when an individual

would, in the absence of court review, be faced with a

choice between risking likely criminal prosecution

entailing serious consequences, or forgoing potentially

lawful behavior." Thomas v. City of New York, 143 F.3d

31, 35 (2d Cir. 1998). [**78] That is the case here.

Thus, the only issue is one of prudential ripeness. "A

case held not to be prudentially ripe reflects a court's

judgment that the case would 'be better decided later.'"

Ehrenfeld v. Mahfouz, 489 F.3d 542, 546 (2d Cir. 2007).

Challenges of this sort require courts to engage in a

two-part inquiry, related to the Article III inquiry, that

evaluates "both the fitness of the issues for judicial

decision and the hardship to the parties of withholding

court consideration." Abbott Labs., 387 U.S. at 149;

Grandeau, 528 F.3d at 132.

The first step "is concerned with whether the issues

sought to be adjudicated are contingent on future events

or may never occur," while the second step asks

"whether and to what extent the parties will endure

hardship if decision is withheld." Grandeau, 528 F.3d at

132, 134 (internal citations and quotation marks

omitted). In assessing the possibility of hardship, courts

"ask whether the challenged action creates a direct and

immediate dilemma for the parties." Id.

Here, this Court finds that both facets of the

prudential-ripeness requirement aremet. Plaintiffs raise

a purely legal question, unconnected to "future events

that may never occur." [**79] And Plaintiffs have

sufficiently demonstrated that the impending effective

date for the law imposes a direct and immediate

dilemma, as Plaintiffs must prepare to comply with the

law's new requirements. See New York v. United

States, 505 U.S. 144, 175, 112 S. Ct. 2408, 120 L.

Ed.2d 120 (1992) (issue ripe for review where plaintiff

had to take action to avoid the consequences of a

provision with an effective date several years off).

Plaintiffs' claim of hardship is further buttressed by the

fact that the law creates new obligations and subjects

those failing to comply to civil and criminal liability. C.f.

Nat'l Park, 538 U.S. at 809 (claim not ripe because

regulation at issue did "not command anyone to do

anything or to refrain from doing anything[,] . . . subject

anyone to any civil or criminal liability," nor create "legal

rights or obligations") (modifications omitted).

Having determined that Plaintiffs' claim is ripe for review,

the Court will move to the merits.

Under dormant Commerce Clause jurisprudence, a

challenged provision is likewise analyzed under a

two-prong test: First, this Court asks whether the

ordinance "discriminates" against interstate commerce.

If it does, this Court [**80]will apply the strictest scrutiny

to the ordinance. If it does not, this Court proceeds to

"balance" the ordinance's "incidental" burdens on

interstate commerce against its "putative local benefits."

See Brown-Forman [*380] Distillers Corp. v. N.Y. State

Liquor Auth., 476 U.S. 573, 579, 106 S. Ct. 2080, 90 L.

Ed. 2d 552 (1986); Pike v. Bruce Church, Inc., 397 U.S.

137, 142, 90 S. Ct. 844, 25 L. Ed. 2d 174 (1970).

Undertaking that analysis, this Court finds that the

face-to-face requirement does not run afoul of the

dormant Commerce Clause. The Second Circuit

addressed a remarkably similar issue in Brown & Wil-

liamson Tobacco Corp. v. Pataki, 320 F.3d 200, 213 (2d

Cir. 2003). There, the plaintiffs alleged that a New York

law prohibiting cigarette sellers from shipping and

transporting cigarettes directly to New York consumers

violated the dormant Commerce Clause. The Second

particular claim because Plaintiffs are forced to choose between refraining from making purchases that are not "face-to-face,"

or subjecting themselves to prosecution. See Humanitarian Law Project, 130 S. Ct. at 2717; see also Gen. Motors Corp., 519

U.S. at 286 (customers of class that has allegedly been discriminated against in violation of dormant Commerce Clause have

standing); Am. Booksellers Found. v. Dean, 342 F.3d 96, 101 (2d Cir. 2003) (plaintiffs had standing to bring dormant

Commerce Clause claim because "[i]n th[at] case, the choice that the statute present[ed] to plaintiffs — censor their

communications or risk prosecution — plainly present[ed] a 'realistic danger' of 'direct injury'").
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Circuit disagreed, holding that the statute imposed

burdens on in-state and out-of-state dealers alike and

that, contrary to the plaintiffs' argument and the district

court's holding, it did not effectively forbid out-of-state

dealers from selling cigarettes in New York state;

instead, it eliminated all sales not made face-to-face,

[**81] regardless of the seller's place of business.

The Brown court then went on to find that whatever

additional costs the statute imposed were only

"incidental effects on interstate commerce" and that the

statute passed constitutional muster under the Pike

balancing test. Id. at 216-17.

The same is true here. As in Brown, Section 50 of the

SAFE Act applies restrictions evenhandedly between

in-state and out-of-state arms and ammunition dealers.

It does not create a "monopoly" for New York dealers,

as Plaintiffs argue; instead (and again like Brown) it

eliminates the direct sale of ammunition to NewYorkers

no matter the seller's place of business. As the Brown

court found with regard to cigarettes, even assuming

that the only way an out-of-state dealer could legally sell

ammunition to New York consumers is to establish a

brick-and-mortar outlet in NewYork, so toomust in-state

sellers. And, even if it is costly and burdensome for

out-of-state dealers "to establish brick-and-mortar

outlets in New York, that is insufficient to establish a

discriminatory effect." See Brown, 320 F.3d at 212; see

also Exxon Corp. v. Governor of Maryland, 437 U.S.

117, 125, 98 S. Ct. 2207, 2214, 57 L. Ed. 2d 91 (1978)

[**82] (even if a statute's burdens fall solely on interstate

companies, this "does not lead, either logically or as a

practical matter, to a conclusion that the State is

discriminating against interstate commerce at the retail

level").

Having determined that the statute regulates

evenhandedly with only incidental effects on interstate

commerce, this Court must uphold the law unless the

burden imposed on interstate commerce is clearly

excessive in relation to a legitimate local public interest.

See Pike, 397 U.S. at 142; USARecycling, Inc. v. Town

of Babylon, 66 F.3d 1272, 1287 (2d Cir. 1995).

This provision is plainly intended to further a legitimate

and important public interest: preventing those

prohibited from purchasing ammunition from doing so

online, especially inmass quantities, by requiring sellers

to confirm the identity of a buyer through inspection of

valid photo identification. (See Gov.'s Memo in Support,

at 7.) If, like here, "a legitimate local purpose is found,

then the question becomes one of degree. And the

extent of the burden that will be tolerated will of course

depend on the nature of the local interest involved, and

on whether it could be promoted as well with a lesser

[**83] impact on interstate activities." Pike, 397 U.S. at

142. Although Plaintiffs argue that New York's goal can

be achieved through other means (such as electronic

background checks), Plaintiffs offer no evidence on this

point, and have thus have [*381] failed to raise a triable

issue of fact — as is their obligation — that the law

"places a burden on interstate commerce that is 'clearly

excessive in relation to the putative local benefits." See

Town of Southold v. Town of E. Hampton, 477 F.3d 38,

47 (2d Cir. 2007) (If the challenging party cannot show

discrimination . . . it must demonstrate that the law

"places a burden on interstate commerce that is 'clearly

excessive in relation to the putative local benefits'").

Accordingly, Plaintiffs' motion on this ground is denied

and Defendants' is granted.

IV. CONCLUSION

"Our Constitution is designed to maximize individual

freedoms within a framework of ordered liberty." Ko-

lender v. Lawson, 461 U.S. 352, 357, 103 S. Ct. 1855,

1858, 75 L. Ed. 2d 903 (1983). In Heller andMcDonald,

the Supreme Court found that the right to "keep and

bear arms," enshrined in the Second Amendment, was

among those individual freedoms. But the Court also

noted that the right [**84] was not unlimited. Drawing

from post-Heller rulings that have begun to settle the

vast terra incognita left by the Supreme Court, this

Court finds that the challenged provisions of the SAFE

Act — including the Act's definition and regulation of

assault weapons and its ban on large-capacity

magazines — further the state's important interest in

public safety, and do not impermissibly infringe on

Plaintiffs' Second Amendment rights. But, the

seven-round limit fails the relevant test because the

purported link between the ban and the State's interest

is tenuous, strained, and unsupported in the record.

Further, three aspects of the law— the "and if" clause of

N.Y. Penal Law § 265.36, the references to muzzle

"breaks" in N.Y. Penal Law § 265.00(22)(a)(vi), and the

regulation with respect to pistols that are "versions" of

automatic weapons in N.Y. Penal Law §

265.00(22)(c)(viii)—must be stricken because they do

not adequately inform an ordinary person as to what

conduct is prohibited.

Finally, because the SAFE Act's requirement that all

ammunition sales be conducted in-person does not
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unduly burden interstate commerce, it does not violate

the Commerce Clause.

V. ORDERS

IT HEREBY IS ORDERED, [**85] that Plaintiffs' Motion

for Summary Judgment (Docket No. 113) is GRANTED

in part and DENIED in part.

FURTHER, that Plaintiffs' Motion for a Preliminary

Injunction (Docket No. 23) is DENIED as moot.

FURTHER, that New York State Defendants' Motion for

Summary Judgment andMotion to Dismiss (Docket No.

64) is GRANTED in part and DENIED in part.

FURTHER, that Gerald Gill's Motion for Summary

Judgment and Motion to Dismiss (Docket No. 70) is

GRANTED in part and DENIED in part.

FURTHER, the Clerk of the Court is directed to close

this case.

SO ORDERED.

Dated: December 31, 2013

Buffalo, New York

/s/ William M. Skretny

WILLIAM M. SKRETNY

Chief Judge

United States District Court
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Connecticut legislatures in the wake of the 2012 mass
murders at SandyHookElementary School in Newtown,
Connecticut. The New York and Connecticut laws at
issue prohibit the possession of certain semiautomatic
"assault weapons" and large-capacity magazines.
Following the entry of summary judgment in favor of
defendants on the central claims in both the Western
District of New York (William M. Skretny, Chief Judge)
and the District of Connecticut (Alfred V. Covello,
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Judge), plaintiffs in both suits now press two arguments
on appeal. First, they challenge the constitutionality of
the statutes under theSecondAmendment; and second,
they challenge certain provisions of the statutes as
unconstitutionally vague. Defendants in the New York
action also cross-appeal the District Court's invalidation
of New York's seven-round load limit and voiding of two
statutory provisions as facially unconstitutionally vague.

We hold that the core provisions of the [*2] New York
and Connecticut laws prohibiting possession of
semiautomatic assault weapons and large-capacity
magazines do not violate the Second Amendment, and
that the challenged individual provisions are not void for
vagueness. The particular provision of New York's law
regulating load limits, however, does not survive the
requisite scrutiny. One further specific
provision—Connecticut's prohibition on the
non-semiautomatic Remington
7615—unconstitutionally infringes upon the Second

Amendment right. Accordingly, we AFFIRM in part the
judgment of the District Court for the District of
Connecticut insofar as it upheld the prohibition of
semiautomatic assault weapons and large-capacity
magazines, and REVERSE in part its holding with
respect to the Remington 7615. With respect to the
judgment of the District Court for the Western District of
New York, we REVERSE in part certain vagueness
holdings, and we otherwise AFFIRM that judgment
insofar as it upheld the prohibition of semiautomatic
assault weapons and large-capacity magazines and
invalidated the load limit.

Shew v. Malloy, 994 F. Supp. 2d 234, 2014 U.S. Dist.

LEXIS 11339 (D. Conn., 2014)

N.Y. State Rifle & Pistol Ass'n v. Cuomo, 990 F. Supp.

2d 349, 2013U.S. Dist. LEXIS 182307 (W.D.N.Y., 2013)

Case Summary

Overview

HOLDINGS: [1]-The core provisions of the New York
and Connecticut laws prohibiting possession of
semiautomatic assault weapons and large-capacity
magazines did not violate the Second Amendment
where, assuming that the prohibited conduct fell under
the Second Amendment and applying intermediate
scrutiny, the provisions were substantially related to
public safety and crime reduction; [2]-The specific
prohibition on the non-semiautomatic Remington 7615,

Conn. Gen. Stat. § 53-202a(1), fell within the scope of
the Second Amendment and failed intermediate
scrutiny; [3]-New York's seven-round load limit, N.Y.
Penal Law § 265.37, did not survive intermediate
scrutiny in the absence of requisite record evidence and
a substantial relationship with important state safety
interests; [4]-No challenged provision in either New
York or Connecticut statute was unconstitutionally
vague.

Outcome

Judgment affirmed in part and reversed in part.

Counsel: DAVID THOMPSON, Charles J. Cooper,
Peter A. Patterson, Cooper & Kirk, PLLC, Washington
DC, AND Brian T. Stapleton, Matthew S. Lerner,
Goldberg Segalla LLP, White [*3] Plains, NY, Stephen
P. Halbrook, Fairfax, VA, for Plaintiffs-Appellants.

BARBARA D. UNDERWOOD, Solicitor General of the
State of New York (Anisha S. Dasgupta, Claude S.
Platton, Office of the Solicitor General, on the brief), for
Eric T. Schneiderman, Attorney General for the State of
New York, New York, NY, for
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Cuomo, et al.
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Jepsen, Attorney General of the State of Connecticut,
Hartford, CT, for Defendants-Appellees Dannel P.
Malloy, et al.

Judges: Before: CABRANES, LOHIER, and DRONEY,
Circuit Judges.

Opinion by: JOSÉ A. CABRANES

Opinion

JOSÉ A. CABRANES, Circuit Judge:

Before the Court are two appeals challenging
gun-control legislation enacted by the New York and
Connecticut legislatures in the wake of the 2012 mass
murders at SandyHookElementary School in Newtown,
Connecticut. The New York and Connecticut laws at
issue prohibit the possession of certain semiautomatic
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"assault weapons" and large-capacity magazines.
Following the entry of summary judgment in favor of
defendants [*4] on the central claims in both theWestern
District of New York (William M. Skretny, Chief Judge)
and the District of Connecticut (Alfred V. Covello,
Judge), plaintiffs in both suits now press two arguments
on appeal. First, they challenge the constitutionality of
the statutes under theSecondAmendment; and second,
they challenge certain provisions of the statutes as
unconstitutionally vague. Defendants in the New York
action also cross-appeal the District Court's invalidation
of New York's separate seven-round load limit and
voiding of two statutory provisions as facially
unconstitutionally vague.

We hold that the core provisions of the New York and
Connecticut laws prohibiting possession of
semiautomatic assault weapons and large-capacity
magazines do not violate the Second Amendment, and
that the challenged individual provisions are not void for
vagueness. The particular provision of New York's law
regulating load limits, however, does not survive the
requisite scrutiny. One further specific
provision—Connecticut's prohibition on the
non-semiautomatic Remington
7615—unconstitutionally infringes upon the Second

Amendment right. Accordingly, we AFFIRM in part the
judgment of the District Court for the District of
Connecticut insofar [*5] as it upheld the prohibition of
semiautomatic assault weapons and large-capacity
magazines, and REVERSE in part its holding with
respect to the Remington. With respect to the judgment
of the District Court for theWestern District of NewYork,
we REVERSE in part certain vagueness holdings, and
we otherwiseAFFIRM that judgment insofar as it upheld
the prohibition of semiautomatic assault weapons and
large-capacity magazines and invalidated the load limit.

BACKGROUND

I. Prior "Assault Weapon" Legislation

New York and Connecticut have long restricted
possession of certain automatic and semiautomatic
firearms that came to be known as "assault weapons."
In 1993, Connecticut's General Assembly adopted the
state's first assault-weapon ban, which criminalized the
possession of firearms "capable of fully automatic,
semiautomatic or burst fire at the option of the user,"
including 67 specifically enumerated semiautomatic
firearms.1

The following year, after five years of hearings on the
harms thought to be caused by certain firearms, the
U.S. Congress enacted legislation restricting the
manufacture, transfer, and possession of certain
"semiautomatic [*6] assault weapons."2 The 1994
federal statute defined "semiautomatic assault
weapons" in two ways. First, it catalogued specifically
prohibited firearms, including, as relevant here, the Colt
AR-15. Second, it introduced a "two-feature test," which
prohibited any semiautomatic firearm that contained at
least two listed military-style features, including a
telescoping stock, a conspicuously protruding pistol
grip, a bayonet mount, a flash suppressor, and a
grenade launcher. The federal statute also prohibited
magazines with a capacity of more than ten rounds of
ammunition, or which could be "readily restored or
converted to accept" more than 10 rounds.3 The federal
assault-weapons ban expired in 2004, pursuant to its
sunset provision.4

Following the passage of the federal assault-weapons
ban, both New York, in 2000, and Connecticut, in 2001,
enacted legislation that closely mirrored the federal
statute, including the two-feature test for prohibited
semiautomatic firearms.5 Unlike the federal statute,
however, these state laws contained no sunset
provisions and thus remained in force until amended by
the [*7] statutes at issue here.

On December 14, 2012, a gunman shot his way into
Sandy Hook Elementary School in Newtown,

1 1993 Conn. Pub. Acts 93-306, § 1(a) (J.A., No. 14-319-cv, at 943).

2 Violent CrimeControl and LawEnforcementAct of 1994,Pub. L. No. 103-322, tit. XI, subtit.A§ 110102(b), 108 Stat. 1796,
1997.

3 Id. § 110103.

4 Id. § 110105.

5 See Act of Aug. 8, 2000, ch. 189, § 10, 2000 N.Y. Laws 2788, 2792 (J.A., No. 14-36-cv, at 923-30); 2001 Conn. Pub. Acts
01-130, § 1 (J.A., No. 14-319-cv, at 949-60). Like the federal statute, the 2000 New York statute also restricted the possession
of certain large-capacity magazines.
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Connecticut and murdered twenty first-graders and six
adults using a semiautomatic AR-15-type rifle with ten
large-capacity magazines. This appalling attack, in
addition to other recent mass shootings, provided the
immediate impetus for the legislation at issue in this
appeal.6

II. The New York Legislation

NewYork enacted theSecureAmmunition and Firearms
EnforcementAct (SAFEAct) on January 15, 2013.7The
SAFE Act expands the definition of prohibited "assault
weapons" by replacing the prior two-feature test with a
stricter one-feature test.As the name suggests, the new
test defines a semiautomatic firearm as a prohibited
"assault weapon" if it contains any one of an enumerated
list of military-style features, including [*8] a telescoping
stock, a conspicuously protruding pistol grip, a
thumbhole stock, a bayonet mount, a flash suppressor,
a barrel shroud, and a grenade launcher.8This statutory
definition encompasses, and thereby bans, the
semiautomatic weapon used by the mass-shooter at

Sandy Hook. New York law makes the possession,
manufacture, transport, or disposal of an "assault
weapon" a felony.9 Pursuant to the SAFE Act's
grandfather clause, however, pre-existing lawful owners
of banned assault weapons may continue to possess
them if they register those weapons with the New York
State Police.10

The SAFEAct also bans magazines that can hold more
than ten rounds of ammunition or that can be readily
restored or converted to accept more than ten rounds.11

Although New York had restricted possession of such
magazines since 2000, the SAFE Act eliminated a
grandfather clause for magazines manufactured before
September 1994.

The SAFE Act's large-capacity-magazine ban contains
an additional, unique prohibition on possession of a
magazine loaded with more than seven rounds of
ammunition.12 (For the purpose of this definition, a
round is a single unit of ammunition.) As originally
enacted, the SAFEAct would have imposed amagazine

6 See Defendants' Br., No. 14-36-cv, at 10-11; Defendants' Br., No. 14-319-cv, at 11 & n.3.

7 Act of Jan. 15, 2013, ch. 1, 2013 N.Y. Laws 1, amended by Act of Mar. 29, 2013, ch. 57, pt. FF, 2013 N.Y. Laws 290, 389.

8 The prohibited features depend on whether the semiautomatic weapon is a rifle, pistol, or shotgun, though the lists overlap
significantly:

"Assault weapon" means

(a) a semiautomatic rifle that has an ability to accept a detachable magazine and has at least one of the following
characteristics: (i) a folding or telescoping stock; (ii) a pistol grip that protrudes conspicuously beneath the action of the weapon;

(iii) a thumbhole stock; (iv) a second handgrip or a protruding grip that can be held [*9] by the non-trigger hand; (v) a bayonet

mount; (vi) a flash suppressor, muzzle break, muzzle compensator, or threaded barrel designed to accommodate a flash

suppressor, muzzle break, or muzzle compensator; (vii) a grenade launcher; or

(b) a semiautomatic shotgun that has at least one of the following characteristics: (i) a folding or telescoping stock; (ii) a
thumbhole stock; (iii) a second handgrip or a protruding grip that can be held by the nontrigger hand; (iv) a fixed magazine
capacity in excess of seven rounds; (v) an ability to accept a detachable magazine; or

(c) a semiautomatic pistol that has an ability to accept a detachable magazine and has at least one of the following
characteristics: (i) a folding or telescoping stock; (ii) a thumbhole stock; (iii) a second handgrip or a protruding grip that can be
held by the non-trigger hand; (iv) capacity to accept an ammunition magazine that attaches to the pistol outside of the pistol
grip; (v) a threaded barrel capable of accepting a barrel extender, flash suppressor, forward handgrip, or silencer; (vi) a shroud

that is attached to, or partially or completely encircles, the barrel and that permits the shooter to hold the firearm with [*10] the

non-trigger hand without being burned; (vii) a manufactured weight of fifty ounces or more when the pistol is unloaded; or (viii)

a semiautomatic version of an automatic rifle, shotgun or firearm . . . .

N.Y. Penal Law § 265.00(22) (emphasis supplied).

9 Id. §§ 265.02(7), 265.10.

10 Id. § 265.00(22)(g)(v).

11 Id. § 265.00(23)(a).

12 Id. § 265.37.
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capacity restriction of seven rounds. Because very few
seven-round magazines are manufactured, however,
the law was subsequently amended to impose a
ten-round capacity restriction coupled with a
seven-round load limit. Thus, as amended, the statute
permits a New York gun owner to possess a magazine
capable of holding up [*11] to ten rounds, but he may
not fully load it outside of a firing range or official
shooting competition.13

III. The Connecticut Legislation

Several months after New York passed the SAFE Act,
and after extensive public hearings and legislative and
executive study, Connecticut adopted "An Act
Concerning Gun Violence Prevention and Children's
Safety" on April 4, 2013, and later amended the statute
on June 18, 2013.14 Like its New York analogue, the
Connecticut legislation replaced the state's two-feature

definition of prohibited "assault weapons" with a stricter
one-feature test,15 using a list of military-style features
similar to New York's, including a telescoping stock, a
thumbhole stock, a forward pistol grip, a flash
suppressor, a grenade launcher, and a threaded barrel
capable of accepting a flash suppressor or silencer.16

Unlike its counterpart in New York, the Connecticut
legislation additionally bans 183 particular assault
weapons listed by make and model, as well as "copies
or duplicates" of most of those firearms.17 The
Connecticut law makes it a felony to transport, import,
sell, or possess semiautomatic "assault weapons," and
it also contains a grandfather clause permitting [*12]
pre-existing owners of assault weapons to continue to

13 Id. § 265.20(a)(7-f).

14 2013 Conn. Pub. Act 13-3, as amended by 2013 Conn. Pub. Act 13-220.

15 Conn. Gen. Stat. § 53-202a(1)(E).

16 Id. §§ 53-202a(1)(E), 53-202b(a)(1), 53-202c(a). Like New York's SAFE Act, Connecticut's statute differentiates among
semiautomatic rifles, pistols, and shotguns:

"Assault weapon" means . . .[a]ny semiautomatic firearm . . . that meets the following criteria:

(i) A semiautomatic, centerfire rifle that has an ability to accept a detachable magazine and has at least one of the following: (I)
A folding or telescoping stock; (II) Any grip of the weapon, including a pistol grip, a thumbhole stock, or any other stock, the use
of which would allow an individual to grip the weapon, resulting in any finger on the trigger hand in addition to the trigger finger
being directly below any portion of the action of the weapon when firing; (III) A forward pistol grip; (IV)A flash suppressor; or (V)
A grenade launcher or flare launcher; or

(ii) A semiautomatic, centerfire rifle that has a fixed magazine with the ability to accept more than ten rounds; or

(iii) A semiautomatic, centerfire rifle that has an overall length of less than thirty inches; or

(iv) A semiautomatic [*13] pistol that has an ability to accept a detachable magazine and has at least one of the following: (I)
An ability to accept a detachable ammunition magazine that attaches at some location outside of the pistol grip; (II) A threaded
barrel capable of accepting a flash suppressor, forward pistol grip or silencer; (III) A shroud that is attached to, or partially or
completely encircles, the barrel and that permits the shooter to fire the firearm without being burned, except a slide that
encloses the barrel; or (IV) A second hand grip; or

(v) A semiautomatic pistol with a fixed magazine that has the ability to accept more than ten rounds; or

(vi) A semiautomatic shotgun that has both of the following: (I) A folding or telescoping stock; and (II) Any grip of the weapon,
including a pistol grip, a thumbhole stock, or any other stock, the use of which would allow an individual to grip the weapon,
resulting in any finger on the trigger hand in addition to the trigger finger being directly below any portion of the action of the
weapon when firing; or (vii) A semiautomatic shotgun that has the ability to accept a detachable magazine; or (viii) A shotgun
with a revolving cylinder . . . .

Id. § 53-202a(1) (emphasis [*14] supplied).

17 Id. at § 53-202a(1); see also Plaintiffs' Br., No. 14-319-cv, at 5; Defendants' Br., No. 14-319-cv, at 14. Of these 183
specifically enumerated prohibited weapons, all but one are semiautomatic weapons. The single non-semiautomatic firearm is
the Remington Tactical Rifle Model 7615, a pump-action rifle. Defendants' Br., No. 14-319-cv, at 58.
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possess their firearms if properly registered with the
state.18

The June 2013 amendment to the Connecticut
legislation criminalizes the possession of "[l]arge
capacity magazine[s]" that can hold, or can be "readily
restored or converted to accept," more than ten rounds
of ammunition.19 Unlike its New York counterpart,
however, the Connecticut legislation contains no
additional "load limit" rule.

IV. Procedural History

Plaintiffs—a combination of advocacy groups,
businesses, and individual gun owners—filed suit
against the governors of NewYork and Connecticut and
other state officials, first in the Western District of New
York on March 21, 2013 and then in the District of
Connecticut on May 22, 2013. In both actions, plaintiffs
sought declaratory and injunctive relief for alleged
infringement of their constitutional [*15] rights.
Specifically, plaintiffs contended that the statutes'
prohibitions on semiautomatic assault weapons and
large-capacity magazines violate their Second Amend-
ment rights, and that numerous specific provisions of
each statute are unconstitutionally vague. In the New

York action, plaintiffs also challenged the seven-round
load limit as a violation of the Second Amendment.20

Following plaintiffs' motions for preliminary injunctions,
parties in both suits cross-moved for summary
judgment. OnDecember 31, 2013, Chief Judge Skretny
of the Western District of New York granted in part and
denied in part the cross-motions for summary
judgment.21 Specifically, the District Court found that
New York's ban on assault weapons and large capacity
magazines burdened plaintiffs' Second Amendment
rights, but did not violate the Second Amendment upon
application of so-called intermediate scrutiny.22 The
Court also held, however, that the seven-round load
limit did not survive intermediate scrutiny. The Court
further found that three specific provisions were
unconstitutionally [*16] vague, and hence void,23 but
denied plaintiffs' motion regarding the remaining
provisions challenged for vagueness.24 In sum, Chief
Judge Skretny upheld as constitutional, upon
intermediate scrutiny, the core provisions of New York's
SAFE Act restricting semiautomatic assault weapons
and large-capacity magazines, but struck down certain
marginal aspects of the law.

On January 30, 2014, Judge Covello of the District of
Connecticut granted defendants' motion for summary

18 Conn. Gen. Stat. § 53-202d(a)(2)(A).

19 Id. § 53-202w(a)(1). As with prohibited firearms, pre-ban owners of prohibited magazines can retain them if registered with
the state. Id. § 53-202x(a)(1).

20 Plaintiffs brought additional claims for violation of the Commerce Clause (in the New York action) and the Equal
Protection Clause (in the Connecticut action). The District Courts dismissed these claims, which are not at issue on appeal.

21 New York State Rifle & Pistol Ass'n, Inc. v. Cuomo ("NYSRPA"), 990 F. Supp. 2d 349 (W.D.N.Y. 2013).

22 See post Section V.d-V.e for further discussion of intermediate scrutiny analysis.

23 The three voided provisions of NewYork's SAFEAct were (1) the prohibition on pistols with a detachablemagazine that are
"a semiautomatic version of an automatic rifle, shotgun or firearm," N.Y. Penal Law § 265.00(22)(c)(viii); (2) the identification
of the misspelled military-style feature "muzzle break," id. § 265.00(22)(a)(vi), which defendants concede has no accepted
meaning and was intended to read "muzzle brake," see Defendants' Br., No. 14-36-cv, at 22; and (3) an erroneous "and if"
clause appearing in N.Y. Penal Law § 265.36, which the District Court found to be "incomplete and entirely indecipherable."
NYSRPA, 990 F. Supp. 2d at 376. Defendants do not challenge on appeal the District Court's ruling on this third ("and if")
provision.

24 As relevant here, the District Court dismissed [*17] plaintiffs' vagueness claims as to the following provisions: (1) the

prohibition of magazines that "can be readily restored or converted to accept" more than ten ammunition rounds, N.Y. Penal
Law § 265.00(23)(a); (2) the prohibition on semiautomatic shotguns with a "fixed magazine capacity in excess of seven
rounds," id. § 265.00 (22)(b)(iv); and (3) the exclusion from restriction of semiautomatic shotguns "that cannot hold more than
five rounds of ammunition in a fixed or detachable magazine," id. § 265.00(22)(g)(iii). The Court also rejected four additional
vagueness challenges that plaintiffs do not pursue on appeal. See NYSRPA, 990 F. Supp. 2d at 374-78.
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judgment in its entirety.25 Like his counterpart in New
York, JudgeCovello held that theConnecticut legislation
burdened plaintiffs' Second Amendment rights, applied
intermediate scrutiny, and concluded that the prohibition
on semiautomatic assault weapons and large-capacity
magazines was fully consistent with the Second

Amendment. He also dismissed all of plaintiffs'
vagueness claims.26

Plaintiffs [*18] thereafter appealed. In the New York
action only, defendants cross-appeal theDistrict Court's
judgment insofar as it invalidated the SAFE Act's
seven-round load limit and voided as unconstitutionally
vague the SAFE Act's prohibitions on the misspelled
"muzzle break"27 and "semiautomatic version[s]" of an
automatic rifle, shotgun, or firearm.28

DISCUSSION

These appeals present two questions: first, whether the
Second Amendment permits the regulation of the
assault weapons and large-capacitymagazines at issue
here; and second, whether the challenged provisions of
the statutes provide constitutionally sufficient notice of
the conduct proscribed.

We review de novo a district court's order granting
summary judgment, construing the evidence in the light
most favorable to the non-moving party.29 As relevant
here, we also "review de novo the district court's legal
conclusions, including those interpreting and
determining the constitutionality of a statute."30Pursuant
to Federal Rule of Civil Procedure 56(a), summary
judgment is appropriate where "there is no genuine
dispute as to anymaterial fact and themovant is entitled
to judgment as a matter of law."

V. Second Amendment Challenge

We conclude [*19] that the core challenged prohibitions
of assault weapons and large-capacity magazines do
not violate the Second Amendment. Guided by the
teachings of the SupremeCourt, our own jurisprudence,
and the examples provided by our sister circuits, we
adopt a two-step analytical framework, determining first
whether the regulated weapons fall within the
protections of the Second Amendment and then
deciding and applying the appropriate level of
constitutional scrutiny. Only two specific
provisions—New York's seven-round load limit, and
Connecticut's prohibition on the non-semiautomatic
Remington 7615—are unconstitutional.

a. Heller and McDonald

The Second Amendment provides that "[a] well
regulated Militia, being necessary to the security of a
free State, the right of the people to keep and bear
Arms, shall not be infringed."31 Our analysis of that
amendment begins with the seminal decision in District
of Columbia v. Heller.32 In Heller, the Supreme Court,
based on an extensive textual and historical analysis,
announced that the Second Amendment's operative
clause codified a pre-existing "individual right to possess
and carry weapons."33 Recognizing, however, that "the
right secured by the Second Amendment is not
unlimited," Heller emphasized that "the right was not a
right to keep [*20] and carry any weapon whatsoever in
any manner whatsoever and for whatever purpose."34

Instead, the Second Amendment protects only those

25 Shew v. Malloy, 994 F. Supp. 2d 234 (D. Conn. 2014).

26 Because both judges resolved the parties' motions for summary judgment, they simultaneously denied as moot plaintiffs'
respective motions for preliminary injunctions.

27 N.Y. Penal Law § 265.00(22)(a)(vi); see ante note 23 and accompanying text.

28 Id. § 265.00(22)(c)(viii); see ante note 23 and accompanying text.

29 Delaney v. Bank of America Corp., 766 F.3d 163, 167 (2d Cir. 2014).

30 United States v. Stewart, 590 F.3d 93, 109 (2d Cir. 2009).

31 U.S. Const. amend. II.

32 554 U.S. 570, 128 S. Ct. 2783, 171 L. Ed. 2d 637 (2008).

33 Id. at 592 (emphasis supplied).

34 Id. at 626.
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weapons "'in common use'" by citizens "for lawful
purposes like self-defense."35

Having established these basic precepts, Heller
concluded that the District of Columbia's ban on
possession of handgunswas unconstitutional under the
Second Amendment.36 The Supreme Court noted that
"handguns are the most popular weapon chosen by
Americans for self-defense in the home," where, the
Court observed, "the need for defense of self, family,
and property is most acute."37

Heller stopped well short of extending its rationale to
other firearms restrictions. Indeed, Heller explicitly
identified as "presumptively lawful" such "regulatory
measures" as "prohibitions on the possession of
firearms by felons and thementally ill, . . . laws forbidding
the carrying of firearms in sensitive places such as
schools and government buildings, [and] laws imposing
conditions and qualifications on the commercial sale of
arms."38 Most importantly here, Heller also endorsed
the "historical tradition of prohibiting the carrying of
dangerous and unusual weapons."39

Aside from these broad guidelines, Heller offered little
guidance for resolving future Second Amendment

challenges. The Court did imply that such challenges
are subject to one of "the standards of scrutiny that we
have applied to enumerated constitutional rights,"
though it declined to say which,40 accepting that many

applications of the Second Amendment would remain
"in doubt."41

That doubt persisted afterMcDonald v. City of Chicago,
in which the Supreme Court invalidated municipal
statutes banning handguns in the home.42 McDonald
was a landmark case in one respect—the Court held for
the first time that the Fourteenth Amendment

"incorporates" the Second Amendment against the
states.43 Otherwise, McDonald did not expand upon
Heller's analysis and simply reiterated Heller's
assurances regarding the viability of many gun-control
provisions.44 Neither Heller nor McDonald, then,
delineated the precise scope of the Second Amend-
ment or the standards by which lower courts should
assess the constitutionality of firearms restrictions.

b. Analytical Rubric

Lacking more detailed guidance from the Supreme
Court, this Circuit has begun to develop a framework for
determining the constitutionality of firearm restrictions.45

It requires a two-step inquiry.

First, we consider whether the restriction burdens
conduct protected by the Second Amendment.46 If the
challenged restriction does not implicate conduct within
the scope of theSecondAmendment, our analysis ends
and the legislation stands. Otherwise, we move to the

35 Id. at 624 (citing United States v. Miller, 307 U.S. 174, 179, 59 S. Ct. 816, 83 L. Ed. 1206, 1939-1 C.B. 373 (1939)).

36 Heller, 554 U.S. at 635.

37 Id. at 628-29.

38 Id. at 626-27 & n.26.

39 Id. [*21] at 627 (internal quotation marks omitted).

40 Id. at 628.

41 Id. at 635.

42 561 U.S. 742, 130 S. Ct. 3020, 177 L. Ed. 2d 894 (2010). See, e.g., Joseph Blocher, NewApproaches to Old Questions in
Gun Scholarship, 50 TULSAL. REV. 477, 478 (2015) ("Heller andMcDonald provoked as many questions as they answered,"

creating a "resulting void [that] invites and practically demands [*22] more scholarship.").

43 See generally LAURENCEH. TRIBE,AMERICANCONSTITUTIONALLAW1317 (3d ed. 2000) (describing the process by
whichAmendments initially designed to limit the powers of the federal government came to be applied to actions of the states).

44 561 U.S. at 786 (opinion of Alito, J.).

45 See Kachalsky v. Cty. of Westchester, 701 F.3d 81 (2d Cir. 2012); United States v. Decastro, 682 F.3d 160 (2d Cir. 2012).

46 Kachalsky, 701 F.3d at 93.
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second step of our inquiry, in which we must determine
and apply the appropriate level of scrutiny.47

This two-step rubric flows from the dictates of Heller
and McDonald and our own precedents in Kachalsky
and Decastro.48 It also broadly comports with the
prevailing two-step approach of other courts, including
the Third, Fourth, Fifth, Sixth, Seventh, Ninth, Tenth,
Eleventh, and D.C. Circuits,49 and with the approach
used in "other areas of constitutional law."50

c. First Step:Whether theSecondAmendmentApplies
As an initial matter, then, we must determine whether
the challenged legislation impinges upon conduct
protected by the Second Amendment. The Second
Amendment protects only "the sorts of weapons" that
are (1) "in common use"51 and (2) "typically possessed
by law-abiding citizens for lawful purposes."52 We
consider each requirement in turn.

i. Common Use

The parties contest whether the assault weapons at
issue here are commonly owned. Plaintiffs argue that
the weapons at issue are owned in large numbers by
law-abidingAmericans. They present statistics showing
that nearly four million units of a single assault weapon,
the popular AR-15, have been manufactured between
1986 and March 2013.53 Plaintiffs further assert that
only 7.5 percent of assault-weapon owners are active
law enforcement officers,54 and that most owners of

assault weapons own only one or two such weapons,
such that the banned firearms are not concentrated in
[*24] a small number of homes, but rather spread
widely among the gun owning public.55 Defendants
counter that assault weapons only represent about two
percent of the nation's firearms (admittedly amounting
to approximately seven million guns).56 Moreover,
defendants argue that the statistics inflate the number
of individual civilian owners because many of these
weapons are purchased by law enforcement or
smuggled to criminals, and many civilian gun owners
own multiple assault weapons.

This much is clear: Americans own millions of the
firearms that the challenged legislation prohibits.

The same is true of large-capacity magazines, as
defined by the New York and Connecticut statutes.
Though fewer statistics are available for magazines,
those statistics suggest that about 25 million
large-capacity magazines were available in 1995,
shortly after the federal assault weapons ban was
enacted, and nearly 50 million such magazines—or
nearly two large-capacity magazines for each gun
capable of accepting one—were approved for import by
2000.57

Even accepting the most conservative estimates cited
by the parties and by amici, the assault weapons and
large-capacity magazines at issue are "in common use"

47 See id.

48 [*23] See ante note 45.

49 See GeorgiaCarry.Org, Inc. v. U.S. Army Corps of Eng'rs, 788 F.3d 1318, 1322 (11th Cir. 2015); United States v. Chovan,
735 F.3d 1127, 1136 (9th Cir. 2013);Nat'l RifleAss'n ofAm., Inc. v. Bureau ofAlcohol, Tobacco, Firearms &Explosives, 700 F.3d
185, 194 (5th Cir. 2012);United States v. Greeno, 679 F.3d 510, 518 (6th Cir. 2012);Heller v. District of Columbia (Heller II), 670
F.3d 1244, 1252, 399 U.S. App. D.C. 314 (D.C. Cir. 2011); Ezell v. City of Chicago, 651 F.3d 684, 702-03 (7th Cir. 2011); United
States v. Chester, 628 F.3d 673, 680 (4th Cir. 2010); United States v. Reese, 627 F.3d 792, 800-01 (10th Cir. 2010); United
States v. Marzzarella, 614 F.3d 85, 89 (3d Cir. 2010).

50 Decastro, 682 F.3d at 167; see Heller, 554 U.S. at 595; Kachalsky, 701 F.3d at 94.

51 Heller, 554 U.S. at 627.

52 Id. at 625. In addition, the weapons must actually be used lawfully. Id. Because the laws at issue restrict the mere
possession of assault weapons, and not how or why they are used, we need not consider that additional limitation.

53 J.A., No. 14-319-cv, at 146.

54 J.A., No. 14-36-cv, at 162.

55 Plaintiffs' Reply Br., No. 14-36-cv, at 6-7.

56 See J.A., No. 14-36-cv, at 1091; J.A., No. 14-319-cv, at 2251.

57 J.A., [*25] No. 14-319-cv, at 578.
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as that termwas used inHeller.TheD.C. Circuit reached
the same conclusion in its well-reasoned decision in
Heller II, which upheld the constitutionality of a District
of Columbia gun-control act substantially similar to those
at issue here.58

To be sure, as defendants note, these assault weapons
and large-capacity magazines are not as commonly
owned as the handguns at issue in Heller, which were
"the most popular weapon chosen by Americans for
self-defense in the home."59But nothing inHeller limited
its holding to handguns; indeed, the Court emphasized
that "the Second Amendment extends, prima facie, to
all instruments that constitute bearable arms," not just
to a small subset.60

ii. Typical Possession

Wemust next determine whether assault weapons and
large capacity magazines are "typically possessed by
law-abiding citizens for lawful purposes."61 While
"commonuse" is an objective [*26] and largely statistical
inquiry, "typical[] possess[ion]" requires us to look into
both broad patterns of use and the subjectivemotives of
gun owners.

The parties offer competing evidence about these
weapons' "typical use." Plaintiffs suggest that assault
weapons are among the safest and most effective
firearms for civilian self-defense.62 Defendants
disagree, arguing that these weapons are used

disproportionately in gun crimes, rather than for lawful
pursuits like self-defense and hunting.63

Even if defendants are correct,64 however, the same
could be said for the handguns in Heller. Though
handguns comprise only about one-third of the nation's
firearms, by some estimates they account for 71 percent
to 83 percent of the firearms used in murders and 84
percent to 90 percent of the firearms used in other
violent crimes.65 That evidence of disproportionate
criminal use [*27] did not prevent the Supreme Court
from holding that handguns merited constitutional
protection.

Looking solely at a weapon's association with crime,
then, is insufficient.Wemust also considermore broadly
whether the weapon is "dangerous and unusual" in the
hands of law-abiding civilians. Heller expressly
highlighted "weapons that are most useful in military
service," such as the fully automatic M-16 rifle, as
weapons that could be banned without implicating the
Second Amendment.66 But this analysis is difficult to
manage in practice. Because the AR-15 is "the civilian
version of the military's M-16 rifle,"67 defendants urge
that it should be treated identically for Second Amend-
ment purposes. But the Supreme Court's very choice of
descriptor for the AR-15—the "civilian version"—could
instead imply that such [*28] guns are "traditionally
have been widely accepted as lawful."68

Ultimately, then, neither the SupremeCourt's categories
nor the evidence in the record cleanly resolves the

58 Heller II, 670 F.3d at 1261 (finding that the AR-15 and magazines with capacities exceeding ten rounds were in "common
use" as defined by Heller).

59 Heller, 554 U.S. at 629.

60 Id. at 582 (emphasis supplied).

61 Id. at 625.

62 J.A., No. 14-319-cv, at 753-66 (declaration of ballistics researcher).

63 See Defendants' Br., No. 14-319-cv, at 38-46; see also J.A., No. 14-319-cv at 1365-74, 1699-1715 (affidavits of chiefs of
police opining that assault weapons may not be well suited for self-defense, especially in an urban environment); J.A., No.
14-319-cv, at 1395-1413.

64 Plaintiffs take issue with the research methodology, and point to studies undermining the conclusion of disproportionate
use. See Plaintiffs' Reply Br., No. 14-36-cv, at 15-17; see also J.A., No. 14-36-cv, at 464-65, 489-90.

65 Plaintiffs' Reply Br., No. 14-36-cv, at 15-18; see also Heller, 554 U.S. at 698 (Breyer, J., dissenting) (discussing similar
statistics suggesting that handguns "appear to be a very popular weapon among criminals").

66 554 U.S. at 627 (internal quotation marks omitted).

67 Staples v. United States, 511 U.S. 600, 603, 114 S. Ct. 1793, 128 L. Ed. 2d 608 (1994).

68 Id. at 612.
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question of whether semiautomatic assault weapons
and large-capacity magazines are "typically possessed
by law-abiding citizens for lawful purposes."69

Confronting this record, Chief JudgeSkretny reasonably
found that reliable empirical evidence of lawful
possession for lawful purposes was "elusive,"70 beyond
ownership statistics.71We agree.

In the absence of clearer guidance from the Supreme
Court or stronger evidence in the record, we follow the
approach taken by the District Courts and by the D.C.
Circuit in Heller II and assume for the sake of argument
that these "commonly used" weapons and magazines
are also "typically possessed by law-abiding citizens for
lawful purposes."72 In short, we proceed on the
assumption that these laws ban weapons protected by
the Second Amendment. This [*29] assumption is

warranted at this stage, because, as explained post
Section V.e, the statutes at issue nonetheless largely
pass constitutional muster.73

d. Second Step: Level of Scrutiny

Having concluded that the statutes impinge upon Sec-
ond Amendment rights, we must next determine and
apply the appropriate level of scrutiny.74We employ the
familiar "levels of respect to Connecticut's prohibition of
the Remington Tactical 7615, a nonsemiautomatic
scrutiny" analysis introduced in the famous Footnote
Four of United States v. Carolene Products Co.,75 and
begin by asking which level of judicial [*31] "scrutiny"
applies.

69 Heller, 554 U.S. at 625.

70 NYSRPA, 990 F. Supp. 2d at 365.

71 On a substantially similar record, Judge Covello of the District of Connecticut came to the same conclusion, finding only
that the relevant weapons were "presumably[] used for lawful purposes." Shew, 994 F. Supp. 2d at 246 (emphasis supplied).

72 See Heller II, 670 F. 3d at 1260-61 (quoting Heller, 554 U.S. at 625).

73 Thoughwe assumewithout deciding that the bulk of the challenged legislation is entitled to SecondAmendment protection,
we decide as much with pump-action rifle. See Defendants' Br., No. 14-319-cv, at 58.

Heller emphasizes that the "the Second Amendment extends, prima facie, to all instruments that constitute bearable arms."
Heller, 554 U.S. at 582. In other words, it identifies a presumption in favor of Second Amendment protection, which the State
bears the initial burden of rebutting.See Ezell, 651 F.3d at 702-03 ("[I]f the government can establish that a challenged firearms
law regulates activity falling outside the scope of the SecondAmendment . . . then the analysis can stop there . . . ." (emphasis
supplied)); cf. Virginia v. Black, 538 U.S. 343, 369, 123 S. Ct. 1536, 155 L. Ed. 2d 535 (2003) (Scalia, J., concurring in part,
concurring in the judgment in part, and dissenting in part) (defining "prima facie evidence" as that which, "if unexplained or
uncontradicted, is sufficient to sustain a judgment in favor of the issue which it supports" (quoting Black's Law Dictionary 1190
(6th ed.1990)). Because the State, focused on semiautomatic weapons, see post note 112, has failed to make any argument

that this [*30] pump-action rifle is dangerous, unusual, or otherwise not within the ambit of SecondAmendment protection, the
presumption that the Amendment applies remains unrebutted.

To be sure, Heller also noted that certain "presumptively lawful regulatory measures" ostensibly fall outside of the Second
Amendment's prima facie protections. Id. at 627 n.26. Nonetheless, like the D.C. Circuit in Heller II, we conclude that these
particular restrictions are not entitled to "a presumption of validity." Heller II, 670 F.3d at 1260 (emphasis supplied).

We emphasize that our holding with respect to the Remington 7615—at both steps of our analysis—reflects the State's failure
to present any argument at all regarding this weapon or others like it. We do not foreclose the possibility that states could in the
future present evidence to support such a prohibition.

74 Plaintiffs' effort to avoid the two-step framework laid out here is unavailing. They argue that the application of means-ends
scrutiny in this case would be an "exercise in futility." Plaintiff's Br., No. 14-36-cv, at 13 (quoting Kachalsky, 701 F.3d at 89 n.9);
Plaintiff's Br., No. 14-319-cv, at 12 (same). We reject that argument. As plaintiffs themselves concede, this Court made very
clear in Kachalsky that "Heller's reluctance to announce a standard of review" should not be interpreted as a "signal that courts
must look solely to the text, history, and tradition of the Second Amendment to determine whether a state can limit the right
without applying any sort of means-end scrutiny." 701 F.3d at 89 n.9. On the contrary,Heller indicated that the typical "standards
of scrutiny" analysis should apply to regulations impinging upon SecondAmendment rights, but that D.C.'s handgun ban would
fail "[u]nder any of the standards of scrutiny." 554 U.S. at 628.

75 304 U.S. 144, 152 n.4, 58 S. Ct. 778, 82 L. Ed. 1234 (1938); see Heller, 554 U.S. at 628 n.27.
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Though Heller did not specify the precise level of
scrutiny applicable to firearms regulations, it rejected
mere rational basis review as insufficient for the type of
regulation challenged there.76 At the same time, this
Court and our sister Circuits have suggested that
heightened scrutiny is not always appropriate. [*32] In
determining whether heightened scrutiny applies, we
consider two factors: (1) "how close the law comes to
the core of the Second Amendment right" and (2) "the
severity of the law's burden on the right."77 Laws that
neither implicate the core protections of the Second
Amendment nor substantially burden their exercise do
not receive heightened scrutiny.

i. The Core of the Right

By their terms, the statutes at issue implicate the core of
the SecondAmendment's protections by extending into
the home, "where the need for defense of self, family
and property is most acute."78 Semiautomatic assault
weapons and large-capacity magazines are commonly
owned by many law-abiding Americans, and their
complete prohibition, includingwithin the home, requires
us to consider the scope of Second Amendment

guarantees "at their zenith."79 At the same time, the
regulated weapons are not nearly as popularly owned
and used for self-defense as the handgun, that
"quintessential self-defense weapon."80 Thus these
statutes implicate SecondAmendment rights, but not to

the same extent as the laws at issue in Heller and
McDonald.

ii. The Severity of the Burden

In Decastro, we explained that heightened scrutiny
need not apply to "any marginal, incremental or even
appreciable restraint on the right to keep and bear
arms."81 Rather, "heightened scrutiny is triggered only
by those restrictions [*34] that (like the complete
prohibition on handguns struck down in Heller) operate
as a substantial burden on the ability of law-abiding
citizens to possess and use a firearm for . . . lawful
purposes."82 Our later decision in Kachalsky confirmed
this approach, concluding that "some formof heightened
scrutiny would be appropriate" for regulations that
impose a "substantial burden" on Second Amendment
rights.83

The practice of applying heightened scrutiny only to
laws that "burden the Second Amendment right
substantially" is, as we noted in Decastro, broadly
consistent with our approach to other fundamental
constitutional rights, including those protected by the
First and Fourteenth Amendments.84 We typically
require a threshold showing to trigger heightened
scrutiny of laws alleged to implicate such constitutional
contexts as takings, voting rights, and free speech.85

Though we have historically expressed "hesitan[ce] to

76 554 U.S. at 628 n.27. At the same time, Heller's approval of certain "presumptively lawful regulatory measures," id. at 627
n. 26, has been construed by some to rule out strict scrutiny as well. Indeed, Justice Breyer's dissent states, without opposition
from the Court's opinion, that "the majority implicitly, and appropriately, reject[ed] th[e] suggestion [to apply strict scrutiny to gun
regulations] by broadly approving a set of laws . . . whose constitutionality under a strict scrutiny standard would be far from
clear." Id. at 688 (Breyer, J., dissenting). Chief Judge Skretny cited this interpretation with approbation. NYSRPA, 990 F. Supp.
2d at 366. Upon closer inspection, however, we think it likely that the Heller majority identified these "presumptively lawful"
measures in an attempt to clarify the scope of the Second Amendment's reach in the first place—the first step of our

framework—but not to intimate a view as to whether strict scrutiny applies in the second [*33] step.

77 See Ezell, 651 F.3d at 703.

78 Heller, 554 U.S. at 628. This conclusion is predicated on our earlier assumption that the commonly used firearms at issue
are also typically used for self-defense or other lawful purposes, and thus the prohibitions implicate the Second Amendment
right. See ante V.c.ii.

79 Kachalsky, 701 F.3d at 89.

80 Heller, 554 U.S. at 629.

81 Decastro, 682 F.3d at 166.

82 Id. (emphasis supplied).

83 701 F.3d at 93.

84 Decastro, 682 F.3d at 166-67 (emphasis supplied).

85 Id.

Page 12 of 21
2015 U.S. App. LEXIS 18121, *32

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SVD-G000-TXFX-11T0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:7YTJ-1WN0-YB0V-916V-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SVD-G000-TXFX-11T0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SVD-G000-TXFX-11T0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SVD-G000-TXFX-11T0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SVD-G000-TXFX-11T0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5B73-YKD1-F04F-001C-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5B73-YKD1-F04F-001C-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5382-4B41-F04K-R110-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SVD-G000-TXFX-11T0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GNC1-NRF4-43JH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:574T-B801-F04K-J2F1-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4SVD-G000-TXFX-11T0-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:55SM-FDG1-F04K-J0GT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:574T-B801-F04K-J2F1-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:55SM-FDG1-F04K-J0GT-00000-00&context=1000516


import substantive First Amendment principles
wholesale into Second Amendment jurisprudence,"86

we readily "consult principles from other areas of
constitutional law, including the First Amendment" in
determining whether a law "substantially burdens Sec-
ond Amendment rights."87

The scope of the legislative restriction and the
availability [*35] of alternatives factor into our analysis
of the "degree to which the challenged law burdens the
right."88 No "substantial burden" exists—and hence
heightened scrutiny is not triggered—"if adequate
alternatives remain for law-abiding citizens to acquire a
firearm for self-defense."89

The laws at issue are both broad and burdensome.
Unlike statutes that "merely regulate the manner in
which persons may exercise their Second Amendment
rights," these laws impose an outright ban statewide.90

The "absolute prohibition" instituted in both states thus
creates a "serious encroachment" on the Second

Amendment right.91 These statutes are not mere
"marginal, incremental or even appreciable restraint[s]
on the right to keep and bear arms."92 They impose a
substantial burden on Second Amendment rights and
therefore trigger the application of some form of
heightened scrutiny.

Heightened scrutiny need not, however, "be akin to
strict scrutiny when a law burdens the Second

Amendment"—particularly when that burden does not
constrain the Amendment's "core" area of protection.93

The instant bans are dissimilar from D.C.'s
unconstitutional prohibition of "an entire class of 'arms'
that is overwhelmingly chosen by American society for
[the] lawful purpose" of self-defense.94 New York and
Connecticut have not banned an entire class of arms.
Indeed, plaintiffs themselves acknowledge that there is
no class of firearms known as "semiautomatic assault
weapons"—a descriptor they call purely political in
nature.95Plaintiffs nonetheless argue that the legislation
does prohibit "firearms of a universally recognized
type— semiautomatic."96 Not so. Rather, both New
York and Connecticut ban only a limited subset of
semiautomatic firearms, which contain one or more
enumerated military-style features. [*37] As Heller
makes plain, the fact that the statutes at issue do not
ban "an entire class of 'arms'" makes the restrictions
substantially less burdensome.97 In both states, citizens
may continue to arm themselves with
non-semiautomatic weapons orwith any semiautomatic
gun that does not contain any of the enumerated
military-style features. Similarly, while citizens may not
acquire high-capacity magazines, they can purchase
any number of magazines with a capacity of ten or
fewer rounds. In sum, numerous "alternatives remain
for law-abiding citizens to acquire a firearm for

86 Kachalsky, 701 F.3d at 91 (emphasis in original).

87 Decastro, 682 F.3d at 167.

88 United States v. Chester, 628 F.3d 673, 682 (4th Cir. 2010).

89 Decastro, 682 F.3d at 168; see also Heller II, 670 F.3d at 1262 (drawing the comparison to First Amendment speech
restrictions, whereby "severe burdens" that "don't leave open ample alternative channels" trigger strict scrutiny, while
restrictions that "leave open ample alternative channels" are merely "modest burdens" and require only "a mild form of
intermediate scrutiny").

90 Chovan, 735 F.3d at 1138.

91 Ezell, 651 F.3d at 705, 708.

92 Decastro, 682 F.3d at 166. The legislation at issue is thus easily distinguished from a New York statute imposing [*36] a

gun-licensing fee of $100 per year, which we found to be no more than a "marginal, incremental or even appreciable restraint"

on SecondAmendment rights.Kwong v. Bloomberg, 723 F.3d 160, 167 (2d Cir. 2013). The regulation inKwong involved neither
the outright prohibition of weapons in common use nor any direct limitation on the exercise of SecondAmendment rights within
the home.

93 Kachalsky, 701 F.3d at 93.

94 Heller, 554 U.S. at 628.

95 Plaintiffs' Br., No. 14-36-cv, at 17; Plaintiffs' Br., No. 14-319-cv, at 16.

96 Plaintiff's Br., No. 14-319-cv, at 31.

97 See 554 U.S. at 628.
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self-defense."98We agree with the D.C. Circuit that "the
prohibition of semi-automatic rifles and large-capacity
magazines does not effectively disarm individuals or
substantially affect their ability to defend themselves."99

The burden imposed by the challenged legislation is
real, but it is not "severe."100

Accordingly, we conclude that intermediate, rather than
strict, scrutiny is appropriate. This conclusion coheres
not only with that reached by the D.C. Circuit when
considering substantially similar gun-control laws, but
also with the analyses undertaken by other courts,
many of which have applied intermediate scrutiny to
laws implicating the Second Amendment.101

e. Application of Intermediate Scrutiny

Though "intermediate scrutiny" may have different
connotations in different contexts,102 here the key
question is whether the statutes at issue are
"substantially related to the typically possessed by
law-abiding citizens for lawful purposes," including, for
example, short-barreled shotguns. Id. at 625. Our
consideration of available [*39] alternatives for
self-defense thus squares with Heller's focus on
protecting that "core lawful purpose" of the Second
Amendment right. Id. at 630. achievement of an

important governmental interest."103 It is beyond cavil
that both states have "substantial, indeed compelling,
governmental interests in public safety and crime
prevention."104We need only inquire, then, whether the
challenged laws are "substantially related" to the
achievement of that governmental interest.We conclude
that the prohibitions on semiautomatic assault weapons
and large-capacity magazines meet this standard.

i. Prohibition on "Assault Weapons"

To survive intermediate scrutiny, the "fit between the
challenged regulation [and the government interest]
need only be substantial, not perfect."105 Unlike strict
scrutiny analysis, we need not ensure that the statute is
"narrowly tailored" or the "least restrictive [*40] available
means to serve the stated governmental interest."106

Moreover, we have observed that state regulation of the
right to bear arms "has always been more robust" than
analogous regulation of other constitutional rights.107

So long as the defendants produce evidence that "fairly
support[s]" their rationale, the laws will pass
constitutional muster.108

In making this determination, we afford "substantial
deference to the predictive judgments of the

98 Decastro, 682 F.3d at 168. Plaintiffs' related argument—that the availability of unbanned firearms "is irrelevant under

Heller," see Plaintiffs' Br., No. 14-36-cv, at 32—rests on a misapprehension of the Supreme Court's logic. [*38] To be sure,
Heller did indicate that "[i]t is no answer to say . . . that it is permissible to ban the possession of handguns so long as the
possession of other firearms (i.e., long guns) is allowed." 554 U.S. at 629. But Heller went on to explain that handguns are
protected as "the most popular weapon chosen byAmericans for self-defense in the home." Id.Of course, the same cannot be
said of the weapons at issue here. Heller explicitly endorsed prohibitions against any "weapons not

99 Heller II, 670 F.3d at 1262.

100 See id.

101 See, e.g., Chovan, 735 F.3d at 1138; Nat'l Rifle Ass'n of Am., 700 F.3d at 207; Chester, 628 F.3d at 683; Reese, 627 F.3d
at 802; Marzzarella, 614 F.3d at 97.

102 Ernst J. v. Stone, 452 F.3d 186, 200 n.10 (2d Cir. 2006) (noting that intermediate scrutiny carries different meanings
depending on the area of law in which it arises, and then applying the same definition of intermediate scrutiny used here).

103 Kachalsky, 701 F.3d at 96.

104 Id. at 97; see also Schall v. Martin, 467 U.S. 253, 264, 104 S. Ct. 2403, 81 L. Ed. 2d 207 (1984) ("The legitimate and
compelling state interest in protecting the community from crime cannot be doubted." (internal quotation marks omitted)).

105 Kachalsky, 701 F.3d at 97 (internal quotation marks omitted).

106 Id.

107 Id. at 100. States are permitted to restrict the right to bear arms by felons and the mentally ill, while equivalent restrictions
on the right to speech or religious freedoms among those populations would unquestionably be unconstitutional. Id.

108 City of Los Angeles v. Alameda Books, Inc., 535 U.S. 425, 438, 122 S. Ct. 1728, 152 L. Ed. 2d 670 (2002) (plurality).
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legislature."109We remain mindful that, "[i]n the context
of firearm regulation, the legislature is 'far better
equipped than the judiciary' to make sensitive public
policy judgments (within constitutional limits) concerning
the dangers in carrying firearms and the manner to
combat those risks."110 Our role, therefore, is only to
assure ourselves that, in formulating their respective
laws, New York and Connecticut have "drawn
reasonable inferences based on substantial evidence."
[*41]

111

Both states have done so with respect to their
prohibitions on certain semiautomatic firearms.112 At
least since the enactment of the federal
assault-weapons ban, semiautomatic assault weapons
have been understood to pose unusual risks. When
used, these weapons tend to result in more numerous
wounds, more serious wounds, and more victims.113

These weapons are disproportionately used in crime,
and particularly in criminal mass shootings like the
attack in Newtown.114 They are also disproportionately
used to kill law enforcement officers: one study shows
that between 1998 and 2001, assault weapons were

used to gun down at least twenty percent of officers
killed in the line of duty.115

The record reveals that defendants have tailored the
legislation at issue to address these particularly
hazardous weapons. The dangers posed by some of
the military-style features prohibited by the
statutes—such as grenade launchers and
silencers—are manifest and incontrovertible.116 As for
the other enumerated military-style features—such as
the flash suppressor, protruding grip, and barrel
shrouds—New York and Connecticut have determined,
as did the U.S. Congress, that the "net effect of these
military combat features is a capability for
lethality—more wounds, more serious, in more
victims—far beyond that of other firearms in general,
including other semiautomatic guns."117 Indeed,
plaintiffs explicitly contend that these features improve
a firearm's "accuracy," "comfort," and "utility."118 This
circumlocution is, as Chief Judge Skretny observed, a
milder way of saying that these features make the
weapons more deadly.119

The legislation is also specifically targeted to prevent
mass shootings like that in Newtown, in which the

109 Kachalsky, 701 F.3d at 97 (quoting Turner Broad. Sys., Inc. v. Fed. Commc'ns Comm'n, 520 U.S. 180, 195, 117 S. Ct.
1174, 137 L. Ed. 2d 369 (1997) (brackets omitted)).

110 Kachalsky, 701 F.3d at 97 (quoting Turner Broad. Sys., Inc. v. Fed. Commc'ns Comm'n, 512 U.S. 622, 665, 114 S. Ct.
2445, 129 L. Ed. 2d 497 (1994)) (opinion of Kennedy, J.)).

111 Turner Broad. Sys., 520 U.S. at 195.

112 Though Connecticut's ban on semiautomatic firearms passes intermediate scrutiny, its prohibition of a single
non-semiautomatic weapon, the Remington 7615, does not. Focused as it was on the rationale for banning semiautomatic
weapons, Connecticut fails to set forth the requisite "substantial evidence" with respect to the pump-action Remington 7615.

Id. at 195; see also ante note 73. Accordingly, we hold that this singular provision of Connecticut's legislation [*42] is

unconstitutional.

113 See Defendant's Br., No. 14-36-cv, at 48 (quoting J.A., No. 14-36-cv, at 733-34).

114 See id. at 49 (citing J.A., No. 14-36-cv 565, 727, 729).

115 See J.A., No. 14-36-cv, at 1261 (citing Violence Policy Center study).

116 Indeed, plaintiffs have not seriously attempted to argue—either [*43] here or before the District Court—that such features

are protected by the SecondAmendment at all, much less that their prohibition should fail intermediate scrutiny. See NYSRPA,
990 F. Supp. 2d at 369-70 ("Plaintiffs do not explicitly argue that the Act's regulation of firearms with [grenade launchers,
bayonet mounts, or silencers] violates the Second Amendment."); cf. Norton v. Sam's Club, 145 F.3d 114, 119 (2d Cir. 1998)
("Issues not sufficiently argued in the briefs are considered waived and normally will not be addressed on appeal."); United
States v. Amer, 110 F.3d 873, 879 (2d Cir. 1997) (finding that defendant forfeited one of his constitutional arguments by failing
to raise it before the District Court).

117 J.A., No. 14-36-cv, at 733-34.

118 Plaintiffs' Br., No. 14-36-cv, at 20; Plaintiffs' Br., No. 14-319-cv, at 19-20.

119 NYSRPA, 990 F. Supp. 2d at 368.
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shooter used a semiautomatic assault weapon. Plaintiffs
complain that mass shootings are "particularly rare
events" and thus, even if successful, the legislation will
have a "minimal impact" on most violent crime.120 That
may be so. But gun-control legislation "need not strike
at all evils at the same time" to be constitutional.121

Defendants also [*44] have adduced evidence that the
regulations will achieve their intended end of reducing
circulation of assault weapons among criminals.122

Plaintiffs counter—without record evidence—that the
statutes will primarily disarm law-abiding citizens and
will thus impair the very public-safety objectives they
were designed to achieve.123 Given the dearth of
evidence that law-abiding citizens typically use these
weapons for self-defense, see ante Section V.c.ii,
plaintiffs' concerns are speculative at best, and certainly
not strong enough to overcome the "substantial
deference" we owe to "predictive judgments of the
legislature" on matters of public safety.124 The mere
possibility that some subset of people intent on breaking
the law will indeed ignore these statutes does not make
them unconstitutional.

Ultimately, "[i]t is the legislature's job, not ours, to weigh
conflicting evidence and make policy judgments."
[*45]

125Wemust merely ensure that the challenged

laws are substantially—even if not perfectly—related to
the articulated governmental interest. The prohibition of
semiautomatic assault weapons passes this test.126

ii. Prohibition on Large-Capacity Magazines

The same logic applies a fortiori to the restrictions on
large-capacity magazines.127 The record evidence
suggests that large-capacity magazines may "present
even greater dangers to crime and violence than assault
weapons alone, in part because they aremore prevalent
and can be and are used . . . in both assault weapons
and non-assault weapons."128 Large-capacity
magazines are disproportionately used in mass
shootings, like the one in Newtown, in which the shooter
used multiple large-capacity magazines to fire 154
rounds in less than five minutes.129 Like assault
weapons, large-capacity magazines result in "more
shots fired, persons wounded, and wounds per victim
than do other gun attacks."130 [*46] Professor
Christopher Koper, a firearms expert relied upon by all
parties in both states, stated that it is "particularly" the
ban on large-capacity magazines that has the greatest
"potential to prevent and limit shootings in the state over
the long-run."131

We therefore conclude that New York and Connecticut
have adequately established a substantial relationship

120 Plaintiffs' Br., No. 14-36-cv, at 48-49; Plaintiffs' Br., No. 14-319-cv, at 48-49.

121 Nat'l Rifle Ass'n of Am., 700 F.3d at 211 (quotingBuckley v. Valeo, 424 U.S. 1, 105, 96 S. Ct. 612, 46 L. Ed. 2d 659 (1976)).

122 See Defendants' Br., No. 14-319-cv, at 71-75 (citing, inter alia, research by Prof. Christopher S. Koper, evaluating the
impact of the federal assault weapons ban, J.A., No. 14-319-cv, at 1404).

123 Plaintiffs' Br., No. 14-36-cv, at 45-46; Plaintiffs' Br., No. 14-319-cv, at 45-46.

124 Kachalsky, 701 F.3d at 97 (quoting Turner Broad. Sys., 520 U.S. at 195 (brackets omitted)).

125 Id. at 99.

126 Cf. Heller II, 670 F.3d at 1263 ("[T]he evidence demonstrates a ban on assault weapons is likely to promote the
Government's interest in crime control . . . ."). Again, our holding is limited insofar as it does not apply to Connecticut's
prohibition of the non-semiautomatic Remington 7615.

127 Amici argue that large-capacity magazines are entirely outside of Second Amendment protection for the independent
reason that such magazines constitute firearm "accessories" rather than protected "arms." See Br. of Amici Curiae Law Center
To Prevent Gun Violence and New Yorkers Against Gun Violence, No. 14-36-cv, at 8-13; Br. of Amici Curiae Law Center To
Prevent Gun Violence, Connecticut Against Gun Violence, and Cleveland School Remembers, No. 14-319-cv, at 10-14.
Because we conclude that the prohibition of large-capacity magazines would survive the requisite scrutiny, we need not reach
the merits of this additional argument.

128 J.A., No. 14-319-cv, at 1400.

129 Defendants' Br., No. 14-319-cv, at 11, 38-39.

130 Heller II, 670 F.3d at 1263 (internal quotation marks omitted); see also Defendants' Br., No. 14-36-cv, at 59-60.

131 J.A., No. 14-319-cv, at 1410.
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between the prohibition of both [*47] semiautomatic
assault weapons and large-capacity magazines and
the important—indeed, compelling—state interest in
controlling crime. These prohibitions survive
intermediate scrutiny.

iii. Seven-Round Load Limit

Though the key provisions of both statutes pass
constitutional muster on this record, another aspect of
New York's SAFE Act does not: the seven-round load
limit, which makes it "unlawful for a person to knowingly
possess an ammunition feeding device where such
device contains more than seven rounds of
ammunition."132

As noted above, the seven-round load limit was a
second-best solution. New York determined that only
magazines containing seven rounds or fewer can be
safely possessed, but it also recognized that
seven-round magazines are difficult to obtain
commercially. Its compromisewas to permit gun owners
to use ten-round magazines if they were loaded with
seven or fewer rounds.133

On the record before us, we cannot conclude that New
York has presented sufficient evidence that a
seven-round load limit would best protect public safety.
Here we are considering not a capacity restriction, but
rather [*48] a load limit. Nothing in the SAFE Act will
outlaw or reduce the number of ten-round magazines in
circulation. It will not decrease their availability or in any
way frustrate the access of those who intend to use
ten-round magazines for mass shootings or other
crimes. It is thus entirely untethered from the stated
rationale of reducing the number of assault weapons
and large capacity magazines in circulation.134 New
York has failed to present evidence that the mere

existence of this load limit will convince any would-be
malefactors to load magazines capable of holding ten
rounds with only the permissible seven.

To be sure, the mere possibility of criminal disregard of
the laws does not foreclose an attempt by the state to
enact firearm regulations. But on intermediate scrutiny
review, the state cannot "get away with shoddy data or
reasoning."135 To survive intermediate scrutiny, the
defendants must show "reasonable inferences based
on substantial evidence" that the statutes are
substantially related to the governmental interest.136

With respect to the load limit provision alone, New York
has failed to do so.

VI. Vagueness Challenge

We turn now to plaintiffs' second [*49] challenge to the
New York and Connecticut laws—their claim that
provisions of both statutes are unconstitutionally vague.
The New York defendants cross-appeal Chief Judge
Skretny's ruling that two provisions of the SAFEAct are
void because of vagueness.

a. Legal Standards

Grounded in due process principles, the
void-for-vagueness doctrine provides that "[n]o onemay
be required at peril of life, liberty or property to speculate
as to the meaning of penal statutes."137 The doctrine
requires that "a penal statute define the criminal offense
with sufficient definiteness that ordinary people can
understand what conduct is prohibited and in a manner
that does not encourage arbitrary and discriminatory
enforcement."138 Statutes carrying criminal penalties or
implicating the exercise of constitutional rights, like the
ones at issue here, are subject to a "more stringent"
vagueness standard than are civil or economic

132 N.Y. Penal Law § 265.37; see ante notes 12-13 and accompanying text.

133 See Defendants' Br., No. 14-36-cv, at 15-16.

134 See id. at 55.

135 Alameda Books, 535 U.S. at 438.

136 Turner Broad. Sys., 520 U.S. at 195 (emphasis supplied).

137 Cramp v. Bd. of Pub. Instruction, 368 U.S. 278, 287, 82 S. Ct. 275, 7 L. Ed. 2d 285 (1961); see also Cunney v. Bd. of
Trustees of Vill. of Grand View, N.Y., 660 F.3d 612, 620 (2d Cir. 2011).

138 Kolender v. Lawson, 461 U.S. 352, 357, 103 S. Ct. 1855, 75 L. Ed. 2d 903 (1983).
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regulations.139 However, the doctrine does not require
"'meticulous specificity'" of statutes, recognizing that
"language is necessarily marked by a degree of
imprecision."140

Because plaintiffs pursue this "pre-enforcement" appeal
before they have been charged with any [*50] violation
of law, it constitutes a "facial," rather than "as-applied,"
challenge.141 Under the standard set forth by the
Supreme Court in United States v. Salerno, to succeed
on a facial challenge, "the challenger must establish
that no set of circumstances exists under which the Act
would be valid."142 As a result, a facial challenge to a
legislative enactment is "the most difficult challenge to
mount successfully."143

Seeking to avoid this prohibitively high bar, plaintiffs
urge us to follow the different approach that a plurality of
the SupremeCourt took inCity of Chicago v.Morales.144

In that case, three Justices held that a criminal law
lacking a mens rea requirement and burdening a
constitutional right "is subject to facial attack" "[w]hen
vagueness permeates the text of such a law."145 This
Court, however, has determined that, because the test
set forth by the Morales plurality has not been adopted
by the Supreme Court as a whole, we are not required
to apply it.146We have previously declined to specify a
preference for either test,147 and we need not do so
here, because the challenged provisions are sufficiently

clear to survive a facial challenge under either approach.
[*51]

b. Application

i. "Can be readily restored or converted to accept"

Both the NewYork and Connecticut statutes criminalize
the possession of magazines that "can be readily
restored or converted to accept" more than ten rounds
of ammunition.148 In both suits, plaintiffs allege that the
phrase is unconstitutionally vague because whether a
magazine "can be readily restored or converted"
depends upon the knowledge, skill, and tools available
to the particular restorer, and the statutes are silent on
these details.149

This statutory language dates at least to the 1994
federal assault-weapons ban and later appeared in
New York's 2000 law. As Chief Judge Skretny noted,
there is no record evidence that it has given rise to
confusion at any time in the past two decades.150 This
Court found a similar phrase in another gun law—"may
readily be converted"—to be "sufficiently definite" as to
provide "clear[] warn[ing]" of its meaning.151 Plaintiffs'
reliance on a Sixth Circuit case that interpreted a

139 Vill. of Hoffman Estates v. The Flipside, Hoffman Estates, Inc., 455 U.S. 489, 498-99, 102 S. Ct. 1186, 71 L. Ed. 2d 362
(1982).

140 Thibodeau v. Portuondo, 486 F.3d 61, 66 (2d Cir. 2007) (quotingGrayned v. City of Rockford, 408 U.S. 104, 110, 92 S. Ct.
2294, 33 L. Ed. 2d 222 (1972)).

141 See Richmond Boro Gun Club, Inc. v. City of New York, 97 F.3d 681, 685-86 (2d Cir. 1996).

142 481 U.S. 739, 745, 107 S. Ct. 2095, 95 L. Ed. 2d 697 (1987) (emphasis supplied).

143 Id.

144 527 U.S. 41, 119 S. Ct. 1849, 144 L. Ed. 2d 67 (1999); see also Plaintiffs' Br., No. 14-319-cv, at 52-54; Plaintiffs' Br., No.
14-36-cv, at 52-56.

145 527 U.S. at 55.

146 United States v. Rybicki, 354 F.3d 124, 131-32 (2d Cir. 2003) (en banc).

147 Id. at 132 n.3.

148 N.Y. Penal Law §§ 265.00(23), 265.02(8), 265.36; Conn. Gen. Stat. § 53-202w(a)(1).

149 Plaintiffs' Br., No. 14-36-cv, at 58-59; Plaintiffs' Br., No. 14-319-cv, at 58-60.

150 NYSRPA, 990 F. Supp. 2d at 376.

151 U.S. v. 16,179 Molso Italian .22 Caliber Winlee Derringer Convertible Starter Guns, 443 F.2d 463, 464-65 (2d Cir. 1971)
(rejecting a vagueness challenge in a civil forfeiture context, and finding that the phrase clearly meant a gun "which can be
converted by a relatively simple operation taking only a few minutes").

Page 18 of 21
2015 U.S. App. LEXIS 18121, *49

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-5PT0-003B-S1GG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-5PT0-003B-S1GG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4NPK-FRN0-0038-X11R-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-D5C0-003B-S27T-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-D5C0-003B-S27T-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-0FB0-006F-M3CN-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-HB50-003B-406B-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WNT-PX70-004C-000X-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3WNT-PX70-004C-000X-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4BD6-4510-0038-X0MF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4BD6-4510-0038-X0MF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-1N31-6RDJ-84KC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-1N31-6RDJ-84KH-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-1N31-6RDJ-84M8-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:58W7-B8G1-DXC8-01HW-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5B73-YKD1-F04F-001C-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BWG0-0039-X11G-00000-00&context=1000516


different phrase—"may be restored" [*52] without the
modifier "readily"—is inapposite.152

Plaintiffs' purported concern—that this provision might
be unfairly used to prosecute an ordinary citizen for
owning a magazine that only a gunsmith equipped with
technical knowledge and specialized tools could "readily
convert"153—is implausible. Should such a prosecution
ever occur, the defendant could bring an "as applied"
vagueness challenge, grounded in the facts and context
of a particular set of charges. That improbable scenario
cannot, however, adequately support the facial

challenge plaintiffs attempt to bring here.

In sum, we affirm the judgments of both District Courts
finding that this phrase is not unconstitutionally vague.

ii. Capacity of Tubular Magazines

The New York plaintiffs contend the SAFE Act's
ten-round magazine restriction154 is vague insofar as it
extends to [*53] tubular magazines, the capacity of
which varies according to the size of the particular
shells that are loaded. This challenge fails as a threshold
matter for the reasons stated by the District Court: the
provision is only potentially vague when applied to a
specific (non-standard) use, and hence is neither vague
in all circumstances (as required under Salerno) nor
permeated with vagueness (as required by theMorales
plurality). Moreover, like the "readily converted"
language, this capacity restriction was also included in
the 1994 federal assault-weapons ban, without any
record evidence of confusion during the ensuing
decades.

iii. "Copies or Duplicates"

Plaintiffs challenge the Connecticut statute's definition
of assault weapon to include certain specified firearms

and any "copies or duplicates thereof with the capability
of" the listed models.155 They argue that the provision
provides inadequate notice of which firearms in
particular are prohibited.

We review the statutory language within its context,
relying if necessary on the canons of statutory
construction and legislative history.156 In the context of
the legislation as a whole, this "copies or duplicates"
language is not unconstitutionally [*54] vague. All
firearms that the statute prohibits by model name also
exhibit at least one of the prohibited military-style
features.157 Hence, the statute provides two
independent means by which an individual may
determine if his firearm is prohibited: hemay consult the
list of illegal models and, if still concerned that the
firearm may be an unlawful "copy or duplicate," he may
cross-reference the list of prohibited military style
features.

In this manner, the Connecticut legislation avoids the
deficiency of an assault-weapons ban struck down by a
sister Circuit as unconstitutionally vague in Springfield
Armory, Inc. v. City of Columbus.158 In Springfield, the
municipal ordinance at issue defined assault weapons
simply by naming 46 individual models and extending
the prohibition to weapons with "slight modifications or
enhancements" [*55] to the listed firearms. The Sixth
Circuit explained that the ordinancewas invalid because
it "outlaw[ed] certain brand names without including
within the prohibition similar assault weapons of the
same type, function or capability [and] . . . without
providing any explanation for its selections [of prohibited
firearms]."159 The Sixth Circuit found it significant that
the ordinance offered no "explanation for drafting the
ordinance in terms of brand name rather than generic

152 Plaintiffs' Br., No. 14-36-cv, at 58; Plaintiffs' Br., No. 14-319-cv, at 58-59; see Peoples Rights Org., Inc. v. City of Columbus,
152 F.3d 522, 537 (6th Cir. 1998).

153 See Plaintiffs' Br., No. 14-36-cv, at 58-59; Plaintiffs' Br., No. 14-319-cv, at 58-59.

154 N.Y. Penal Law § 265.00(23).

155 Conn. Gen. Stat. § 53-202a(1)(B)-(D).

156 Commack Self-Service Kosher Meats, Inc. v. Hooker, 680 F.3d 194, 213 (2d Cir. 2012).

157 The Connecticut legislation prohibited only a single firearm, the Remington 7615, which lacked military-style features.
Because we have already held that Connecticut's ban on the Remington 7615 is unconstitutional, see ante notes 73 and 112,
plaintiffs' challenge to the "copies or duplicates" provision is moot regarding copies or duplicates of the Remington 7615 itself.

158 29 F.3d 250, 252 (6th Cir. 1994).

159 Id.
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type or category of weapon."160 In the instant case, by
contrast, Connecticut has provided not only an itemized
list of prohibited models but also the military-style
features test, which functions as an explanation of the
"generic type or category of weapon" outlawed.

We therefore agree with Judge Covello that the "copies
or duplicate" provision of the Connecticut statute at
issue here is sufficiently definite to survive a
void-for-vagueness challenge.

iv. "Version"

We apply similar logic to our analysis of New York's
prohibition of semiautomatic pistols that are
"semiautomatic version[s] of an automatic rifle, shotgun
or firearm."161 In this case, Chief Judge Skretny held
that the provision was unconstitutionally vague,
reasoning that [*56] "an ordinary person cannot know
whether any single semiautomatic pistol is a 'version' of
an automatic one."162The District Court also expressed
concern that the lack of criteria might encourage
arbitrary and discriminatory enforcement.163

We disagree. The SAFE Act's terminology has been
used in multiple state and federal firearms statutes,
including the 1994 federal assault-weapons ban, as
well as in government reports, judicial decisions, and
published books.164 Plaintiffs have shown no evidence
of confusion arising from this long-standing formulation.
Though plaintiffs are correct that, as a general
proposition, repetition does not save a vague term, in
the particular circumstances presented here—repeated
use for decades, without evidence of mischief or
misunderstanding—suggests that the language is
comprehensible. Further, the SAFE Act provides
additional notice of prohibited conduct by requiring the
creation of a website listing unlawful weapons and
containing additional information.165 If, in fact, as the

District Court fears, this language results in arbitrary
and discriminatory enforcement, those charged under
the statute can and should seek recourse in an "as
applied" challenge. [*57] Wecannot conclude, however,
that the provision is vague in all circumstances or
permeated with vagueness on its face. We therefore
reverse so much of the District Court's judgment as
holds New York Penal Law § 265.00(22)(c)(viii) void
because of vagueness.

v. "Muzzle Break"

Finally, Chief Judge Skretny also struck down as
impermissibly vague a provision of New York's SAFE
Act that listed among prohibited military-style features
such muzzle attachments as "a flash suppressor,
muzzle break, muzzle compensator, or threaded barrel
designed to accommodate a flash suppressor, muzzle
break, or muzzle compensator."166All parties agree that
a "muzzle brake" is a firearm attachment that reduces
recoil. However, the SAFE Act misspelled the term as
"muzzle break." On the basis of this misspelling, the
District Court held the references to muzzle "breaks" to
be unconstitutionally vague, reasoning that "an ordinary
person cannot be 'informed as to what the State
commands or forbids.'"167

This is, in our view, an overstatement. [*58] Because
the misspelled homophone "muzzle break" has no
accepted meaning, there is no meaningful risk that a
party might confuse the legislature's intent. Further, its
placement within a list of muzzle attachments makes
the misspelled term's meaning even clearer. What is
more, because the adjacent statutory term "muzzle
compensator" is synonymous with muzzle brake, and
thus independently covers the prohibited conduct, this
issue is of little moment. Nonetheless, vagueness
doctrine requires only that the statute provide
"sufficiently definite warning as to the proscribed

160 Id.

161 N.Y. Penal Law § 265.00(22)(c)(viii).

162 NYSRPA, 990 F. Supp. 2d at 377.

163 Id.

164 Defendants' Br., No. 14-36-cv, at 81-83.

165 N.Y. Penal Law § 400.00(16-a)(b). The New York State Police also maintains a telephone line to answer the questions of
gun owners. See Defendants' Reply Br., No. 14-36-cv, at 26.

166 N.Y. Penal Law § 265.00(22)(a)(vi) (emphasis supplied).

167 NYSRPA, 990 F. Supp. 2d at 377 (quoting Cunney, 660 F.3d at 620).

Page 20 of 21
2015 U.S. App. LEXIS 18121, *55

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-1N31-6RDJ-84KC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-1N31-6RDJ-84KC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5B73-YKD1-F04F-001C-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-1N31-6RDJ-84NB-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CT3-1N31-6RDJ-84KC-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:5B73-YKD1-F04F-001C-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:83FF-RFB1-652R-01W2-00000-00&context=1000516


conduct when measured by common understanding
and practices."168 This provision has done so.
Accordingly, we reverse so much of the District Court's
judgment as holds New York Penal Law §

265.00(22)(a)(vi) unconstitutionally vague.

CONCLUSION

To summarize, we hold as follows:

(1) The core prohibitions by New York and
Connecticut of assault weapons and large-capacity
magazines do not violate the Second Amendment.

(a) We assume that the majority of the
prohibited conduct falls within the scope of
Second Amendment protections. The statutes
are appropriately evaluated under the
constitutional standard of "intermediate
scrutiny"—that is, whether they are
"substantially [*59] related to the achievement
of an important governmental interest."

(b) Because the prohibitions are substantially
related to the important governmental interests
of public safety and crime reduction, they pass
constitutional muster.

We therefore AFFIRM the relevant portions of the
judgments of the Western District of New York and
the District of Connecticut insofar as they upheld
the constitutionality of state prohibitions on
semiautomatic assault weapons and large-capacity
magazines.

(2) We hold that the specific prohibition on the
non-semiautomatic Remington 7615 falls within the

scope of Second Amendment protection and
subsequently fails intermediate scrutiny.
Accordingly, we REVERSE that limited portion of
the judgment of the District of Connecticut. In doing
so, we emphasize the limited nature of our holding
with respect to theRemington 7615, in that it merely
reflects the presumption required by the Supreme
Court in District of Columbia v. Heller that the Sec-
ond Amendment extends to all bearable arms, and
that the State, by failing to present any argument at
all regarding this weapon or others like it, has failed
to rebut that presumption. We do not foreclose the
possibility that States could in the future present
[*60] evidence to support such a prohibition.

(3) New York's seven-round load limit does not
survive intermediate scrutiny in the absence of
requisite record evidence and a substantial
relationship between the statutory provision and
important state safety interests. We therefore
AFFIRM the judgment of the Western District of
New York insofar as it held this provision
unconstitutional.

(4) No challenged provision in either statute is
unconstitutionally vague. Accordingly, we AFFIRM
the judgments of the District of Connecticut and the
Western District of New York insofar as they denied
vagueness challenges to provisions involving the
capacity of tubular magazines, "copies or
duplicates," or a firearm's ability to "be readily
restored or converted."WeREVERSE the judgment
of the Western District of New York insofar as it
found language pertaining to "versions" and "muzzle
breaks" to be unconstitutionally vague.

168 United States v. Farhane, 634 F.3d 127, 139 (2d Cir. 2011) (internal quotation marks omitted).
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Opinion

[*1207] MEMORANDUM OPINION

This is a products liability action. The "product" involved

is a Rohm.38 caliber revolver, a "Saturday Night

Special."

However, this handgun is not defective. Admittedly,

there was no malfunction because of some

manufacturing error; the gun did not lack any necessary

safety features; and, it performed exactly as a handgun

is intended to do, by firing a bullet with deadly force

when the trigger was intentionally pulled.

[*1208] But unfortunately, this.38 caliber revolver was

used in a robbery. And tragically, this gun caused the

death of the clerk at the grocery being robbed.

Consequently, the plaintiff's attorneys make this

far-reaching claim: that, under an unconventional and

expanded theory of products liability, the mother of the

murder victim can recover damages [**2] from the

manufacturer and the seller of this nondefective revolver

because the risks of injury and death that accompany

handguns "greatly outweigh any utility they may have"

and, consequently, handguns are "unreasonably

dangerous." Restatement (Second) of Torts §

402A(1965).

This claim is totally withoutmerit and totally unsupported

by legal precedent. It is a misuse of tort law, a baseless

and tortured extension of products liability principles.

And, it is an obvious attempt -- unwise and unwarranted,

even if understandable -- to ban or restrict handguns

through courts and juries, despite the repeated refusals

of state legislatures and Congress to pass strong,

comprehensive gun-control measures.

Accordingly, this opinion grants summary judgment

dismissing this supposed products liability claim. 1

1. FACTUAL BACKGROUND 2

[**3] The handgun in question was manufactured and

sold in 1967 by aWest German company, the defendant

Rohm Gesellschaft ("Rohm"). The gun is a.38 caliber

revolver with a four-inch barrel and a total length of only

1 This opinion adopts the well-reasoned and well-researched analysis of this issue in Note, ″Handguns and Product Liability, 97 Harv.

L. Rev. 1912 (1984).

2 The summary judgment record consists of the pleadings, the depositions, and the facts stipulated by the parties. See Transcript of

Hearing on Motions, pp. 4-8.
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nine inches. It is cheap, small, light, easy to conceal --

and, for these reasons, is of the type commonly referred

to as "snubbies" or "Saturday Night Specials."

On December 29, 1980 -- over 13 years after the

handgun was manufactured -- it was used by Berlin

Ransom in the attempted robbery of a "7-Eleven" store

in Dallas, Texas. During the crime, Ransom shot and

killed James Patterson, the clerk at this convenience

grocery. Later, Ransom was caught and convicted; he

is now confined in theTexasDepartment of Corrections.
3

The plaintiff, Jett Edwards Patterson, is the mother of

James Patterson, the murder victim. She seeks

$500,000 in damages from Rohm, the manufacturer,

and from R.G. Industries, [**4] a firearm distributor in

Florida (and its officers, Heinrich Rohm, Sr., Guenter

Rohm, Heinrich Peter Rohm and William Kirk). 4

Although it is conceded that the Rohm.38 revolver did

not malfunction -- and performed exactly as it was

intended -- the plaintiff's attorneys nevertheless make

these two "products liability" claims:

(i) Design Defect: that the handgun was "defective

and unreasonably dangerous" in its design because

handguns simply pose risks of injury and death that

"far outweigh" any social utility they may have.

(ii) Defect in Distribution: that the system of

distributing andmarketing handgunswas "defective

and unreasonably dangerous" because it is too

easy for handguns to be obtained by criminals and

others who misuse them.

[**5] Both of these theories are baseless. They have

been rejected by almost every [*1209] court that has

considered them. 5 Since it is admitted that there was

nothing wrong with the.38 caliber revolver, the plaintiff

cannot recover under either of the purported "products

liability" claims.

[**6] 2. THE ALLEGED DESIGN DEFECT

a. The Texas Law

The Texas law of products liability controls this diversity

case. Texas has adopted the Restatement (Second) of

Torts § 402A -- which provides that one who sells a

product "in a defective condition unreasonably

dangerous" is subject to liability for injuries caused by

the product. Turner v. General Motors Corp., 584

3 The record does not establish whether the Rohm.38 revolver was purchased or stolen by Ransom.

4 The defendants R.G. Industries and William Kirk also move for summary judgment on the grounds that, although the gun

in question was manufactured in 1967, R.G. Industries did not even exist until 1968 and Kirk was not even employed by that

company until 1978. In response, the plaintiff contends that R. G. Industries is the "alter ego" of Rohm Gesellschaft, and that

discovery must be permitted before this motion for summary judgment is ready for disposition. Because of the result reached

by this opinion, it is unnecessary to address these collateral disputes.

5 This precise issue has not been decided by a Texas court or by the Fifth Circuit. However, every reported decision to date

-- except one -- has refused to permit shooting victims to recover damages from handgun manufacturers under "absolute or

strict liability principles." See Martin v. Harrington & Richardson, Inc., 743 F.2d 1200 (7th Cir. 1984); Mavilia v. Stoeger

Industries, 574 F. Supp. 107 (D. Mass. 1983); DeRosa v. Remington Arms Co., 509 F. Supp. 762 (E.D. N.Y. 1981); Bennet v.

Cincinnati Checker CabCo., Inc., 353 F. Supp. 1206 (E.D. Ky. 1973); Linton v. Smith &Wesson, 127 Ill.App. 3d 676, 469N.E.2d

339, 82 Ill. Dec. 805 (1984); Robinson v. Howard Brothers of Jackson, Inc, 372 So.2d 1074 (Miss. 1979); Riordan v.

International Armament Corp., 81 L 27923 (Circuit Court Cook County, Law Division July 21, 1983) (quoted inMartin, 743 F.2d

at 1203-04).

The sole exception is Richman v. Charter Arms Corp., 571 F. Supp. 192 (E.D. La. 1983). Although this case holds that a

nondefective handgun is not unreasonably dangerous, it found that selling such a gun to the public could constitute "an

ultrahazardous activity" under Louisiana law. However,Richman is directly contrary to another unreported decision in the same

court, the Eastern District of Louisiana (Perkins v. F.I.E. Corp., Civil Action No. 82-3982), which was rendered onemonth before

the Richman opinion. Moreover, on appeal, these two cases were consolidated, and the Fifth Circuit certified the controlling

legal questions to the Louisiana Supreme Court. Perkins v. F.I.E. Corp., 743 F.2d 262 (5th Cir. 1984). The certified questions

are still pending before the Louisiana Supreme Court.

There are also some unreported decisions in which trial courts have permitted juries to consider unconventional theories like

those advanced by the plaintiff's attorneys in this case. See the Florida state court case cited in Mavilia, 574 F. Supp. at 110,

and the Texas state court case discussed in Note, supra footnote 1, at 1920 (which was tried by the plaintiff's attorneys in this

action). However, in the Texas case, there was also a "traditional" products liability claim -- a defective safety mechanism -- that

required submission of the case to the jury.
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S.W.2d 844 (Tex. 1979); McKisson v. Sales Affiliates,

Inc., 416 S.W.2d 787 (Tex. 1967).

However, under Texas law, the manufacturer is not

required to insure that its products are completely safe

or that they will not cause injury to anyone. 6 Instead,

the manufacturer is liable for injuries resulting from a

product only if that product is "defective" -- i.e., has a

defect in the sense that something is wrongwith it.Syrie

v. Knoll International, 748 F.2d 304 (5th Cir. 1984);

Davidson v. Stanadyne, Inc., 718 F.2d 1334 (5th Cir.

1983). This required defect may be one of three distinct

types:

(i) The product may malfunction because of some

manufacturing defect.

(ii) The product may be defective because it was

sold without sufficient warning or instructions. 7

(iii) the product [**7] may be defective because its

basic design is unsafe. See Note, supra footnote 1,

at 1912-13. 8

[**8] [*1210] In cases involving the third type of defect,

that of defective design, Texas uses the "risk/utility

balancing test": whether the product is "unreasonably"

dangerous in the sense that "the danger-in-fact

associated with the use of the product outweighs the

utility of the product." Davidson, 718 F.2d at 1338;

Carter v. Massey-Ferguson, Inc., 716 F.2d 344, 347 (5th

Cir. 1983). Typically, this requires the jury to weigh the

risks involved in the defective product against the

feasibility and cost of an improved design. For example,

if placing the gasoline tank in the center of the car

"would reduce the chances of fire in rear-end collisions

without creating other risks, significantly reducing

performance, or significantly increasing costs, then the

risk of the rear-end design outweighs its utility, and the

car is defective." SeeNote, supra footnote 1, at 1913-14.

b. The Contentions of the Plaintiff's Attorneys

In this case, it is admitted that the Rohm.38 caliber

revolver did not malfunction and that it did not lack any

essential safety features. Nevertheless, the plaintiff's

attorneys argue (i) that Texas law no longer requires a

showing that the [**9] product is defective; (ii) that the

word "defective" in § 402A is merely synonymous with

the phrase "unreasonably dangerous"; 9 and (iii) that

the jury may simply apply the "risk/utility test" to

any product (whether or not it has a defect).

By this reasoning, the plaintiff's attorneys contend -- in

this and other cases -- that a nondefective handgun will

be "defective and unreasonably dangerous" if the jury

determines that the risks of injury and death outweigh

any utility a handgun may have. (Transcript, pp. 11, 15,

30.) Specifically, they argue that:

". . . Handgun use results in 22,000 deaths every

year in the United [**10] States and that medical

care for gunshot victims costs approximately $500

million each year. Although handguns constitute

only thirty percent of all firearms sold in the United

States, ninety percent of all cases of firearmmisuse

involve handguns.Mostmurders are sudden crimes

of passion; without the ready availability of

handguns, such crimes would be less likely.

Proponents of manufacturers' liability further argue

that handguns are almost useless for

6 Syrie v. Knoll International, 748 F.2d 304, 307 (5th Cir. 1984) ("A manufacturer is not an insurer of the product he designs

. . ."); Carter v. Massey-Ferguson, Inc., 716 F.2d 344, 347 (5th Cir. 1983) ("A manufacturer is not obligated to design a

completely safe product"); Hagan v. EZ Mfg. Co., 674 F.2d 1047, 1048 (5th Cir. 1982) ("We hold that, as a matter of law, the

doctrine of products liability does not require a manufacturer to build a fail-safe product").

7 Although some commentators have argued that consumers must be warned about the dangers of handgun use and the

possibility of handgun theft (see Note, supra footnote 1, at 1913), there is no duty to warn of "dangers" that are obvious and

commonly known. Obviously, it is not "necessary to tell a zookeeper to keep his head out of the hippopotamus' mouth."

Bartkewich v. Billinger, 432 Pa. 351, 247 A.2d 603, 606 (1968). See Hagan v. EZ Mfg. Co., 674 F.2d at 1052.

8 In Carter v. Massey-Ferguson, 716 F.2d at 346, footnote 1, the Fifth Circuit described the three established categories of

defects in this manner: "'Defective' is a term of art that encompasses several actionable defects. A product can be defective

because it is flawed. Flawed products are not in their intended condition because of an error in the manufacturing process.

Although the condition of a product complies with the manufacturer's intention, it can still be 'defective' if the design is not

sufficiently safe or if the product does not have adequate instructions or warnings."

9 In a law review article written by one of the plaintiff's attorneys, it is estimated that the "fifty suits that have already been filed

against handgun manufacturers and suppliers premised on theories of strict liability as described above, will grow to 200"

during 1983. Turley, "Manufacturers' and Suppliers' Liability to Handgun Victims," 10 N. Ky. L. Rev. 41 (1982).
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self-protection: a handgun is six timesmore likely to

be used to kill a friend or relative than to repel a

burglar, and a person who uses a handgun in

self-defense is eight times more likely to be killed

than one who quietly acquiesces. Thus, handguns,

at least as distributed to the general public, are said

to be defective." (Note, supra footnote 1, at 1914.)
10

These arguments, of course, apply to all handguns, not

just the "Saturday Night Special" involved in this case.

See Mavilia v. Stoeger Industries, 574 F. Supp. at 110,

footnote 2.

[**11] Aside from the fact that contrary evidence can

obviously be advanced to argue the "social utility" of

handguns 11 [**12] -- and despite this Court's admiration

[*1211] for such a delightfully nonsensical claim: that a

product which does not have a defect can

nevertheless, under the law, be defective 12 -- the

plaintiff's attorneys are simply wrong. Under Texas law,

there can be no products liability recovery unless the

product does have a defect. Without this essential

predicate, that something is wrong with the product, the

risk/utility balancing test does not even apply.

c. The Product Must Be Defective

There can be no valid products liability claim without a

product which has a defect. This is demonstrated by

any of the Fifth Circuit cases which state the principles

of Texas products liability law. For example, in Syrie v.

Knoll International, 748 F.2d at 306, the court listed the

four essential elements of a "strict liability cause of

action" -- and the very first one was "a product [that] is

defective." Similarly, in Davidson v. Stanadyne, 718

F.2d 1334, the Fifth Circuit stated:

"The principles governing recovery in a products

liability case alleging defective design under Texas

law have been recently summarized in Kindred v.

Con/Chem, Inc., 644 S.W.2d 828 (Tex.App. --

Corpus Christi 1982), rev'd. on other grounds, 650

S.W.2d 61 (Tex. 1983):

'As established in [Turner v. General Motors

[**13] Corp., 584 S.W.2d 844 (Tex. 1979)], the

predicate for recovery in a defective design

case is a showing that the product was

defective, that the defect made the product

unreasonably dangerous and that the defect

was a producing cause of injuries. . . . '" (718

F.2d at 1338) (emphasis added). 13

See also Scronce v. Howard Bros. Discount Stores,

Inc., 679 F.2d 1204 (5th Cir. 1982) (sustaining directed

verdict in favor of the gun manufacturer because the

plaintiff failed to prove that there was a defect in the

rifle); Hulsebosch v. Ramsey, 435 S.W.2d 161, 164

(Tex.Civ.App. -- Houston 1968) (it is undisputed "that

there was no malfunction of the weapon at the time it

was fired by Taylor. The used military rifle did precisely

what it was designed to when aimed at someone and its

trigger pulled. . . . It is doubtful in a situation of this kind

whether the doctrine of implied warranty or strict liability

would apply in any event. Cf. Sec. 402A, Restatement

10 See Turley, supra footnote 9.

11 In this case, the defendants were directed that it was not necessary to include any such evidence in the summary judgment

record. Transcript, pp. 31, 35. However, some arguments are obvious:

". . . statistics on deaths involving handguns cannot capture all the possible uses and benefits of handguns.

Handguns are collected as a hobby and are used for target shooting and hunting, as well as for self-defense.

Despite the great movement in this country to ban or restrict handgun ownership, the failure of any state legislature

to do so strongly suggests a general legislative agreement that handguns do have social utility. Furthermore,

handguns provide their owners with a psychic security that cannot be easily measured. And although the chances

that an intruder will be shot by a homeowner or merchant are small, the consequences of a gunshot wound are so

serious that the possibility may deter many people from attempting crimes." Note, supra footnote 1, at 1915.

Indeed, in the Texas state case mentioned above (footnote 5), the jury heard conflicting evidence like this -- and then

rendered verdict in favor of the manufacturer, refusing to find that the handgun was unreasonably dangerous or that "its

risk outweighed its utility." Note, supra footnote 1, at 1925.

12 Lewis Carroll would have certainly approved. In "Through the Looking Glass," he was very candid in Humpty Dumpty's

statement: "When I use a word, it means just what I choose it to mean -- neither more or less."

13 See Note, supra footnote 1, at 1915-16 (particularly footnotes 19 and 20).
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of the Law of Torts, Second, Comment 'O,' p. 356.)"

[**14] d. "Defective" vs. "UnreasonablyDangerous"

This established principle -- that amanufacturer is liable

only if there is a defect in its product -- is not changed by

the fact that there are, as the plaintiff's attorneys argue,

Fifth Circuit opinions which state that the words

"defective" and "unreasonably dangerous" are

essentially synonymous. 14 [*1212] This is, in fact,

true in most design defect cases.

[**15] However, even a cursory review of these cases

demonstrates that, in each instance, the Fifth Circuit

required the existence of a defect -- either one arising in

a product's design, or in its manufacture, or in its

marketing -- before there could be recovery under Texas

products liability law. (See footnote 14.) Moreover, the

operative phrase used in § 402A of the Restatement

(Second) of Torts -- a product "in a defective condition

unreasonably dangerous" -- was deliberately chosen to

make it clear that the product must be defective, and

that the manufacturer of a product that may involve

some danger, but that is not defective, will not be held

liable. 15

[**16] e. The "Risk/Utility Test"

In addition, the theory advanced by the plaintiff's

attorneys perverts the very purpose of the "risk/utility

balancing test" used in Texas products liability cases.

That test, itself, incorporates the idea that a defect is

something that can be remedied or changed. Thus, in

considering a design defect claim, the "very factors a

jury is supposed to consider when weighing risk and

utility includes the feasibility and cost of an improved

design." Note, supra footnote 1, at 1916; Davidson v.

Stanadyne, 718 F.2d at 1340; Hagan v. EZ Mfg. Co.,

674 F.2d at 1051-52.

But here, the plaintiff's attorneys offer no alternatives

and no safer designs for a handgun. Nor can they do so

-- because a gun, by its very nature, must be dangerous

and must have the capacity to discharge a bullet with

deadly force. See Note, supra footnote 1, at 1916.

Accordingly, by their unconventional application of the

risk/utility test to a nondefective product, the plaintiff's

attorneys simply want to eliminate handguns. 16

[**17] Moreover, if this unconventional theory were

correct, then it should apply equally to other products

besides handguns -- to rifles, to shotguns, to switchblade

and kitchen and SwissArmy knives, to axes, to whiskey,
17
[**18] to automobiles, etc. -- even though these

products are not defective. The possible consequences

of expanding products liability in this manner have been

described:

". . . a plaintiff would need only to prove that the

product was a factual cause in producing his injury.

Thus, the manufacturer of a match would be liable

for anything burned by a fire started by a match

produced by him, an automobile manufacturer

would be liable for all damages produced by the

car, a gun maker would be liable to anyone shot by

the gun, anyone cut by a knife could sue the maker,

and a purchaser of food with high calories would

14 SeeHagans v. Oliver Machinery Co., 576 F.2d 97, 99 footnote 4 (5th Cir. 1978) (verdict for plaintiff reversed because there

was no design defect in an industrial table saw); Mitchell v. Fruehauf Corp., 568 F.2d 1139, 142 footnote 1 (5th Cir. 1978)

(manufacturer of refrigerated meat trailer liable because of its design defect: instability caused by hanging quarters of beef

unrestrained by partitions or tying to floor); Borel v. Fibreboard Paper Products Corp., 493 F.2d 1076, 1087 footnote 20 (5th Cir.

1973) (insulation material containing asbestos defective because manufacturer failed to warn of dangers involved in inhaling

asbestos dust).

15 When § 402A was originally drafted, it provided for liability if the product was "in a condition dangerous to the consumer."

However, this language was amended to prevent products (e.g., whiskey) from being found "unreasonably dangerous" in their

normal, nondefective condition. The word "defective" was added "to ensure that it was understood that there must be

something wrong with the product." 38ALI Proceedings 87-88 (1961), quoted inWade, "Design Defect", 43 Ohio State Law

Journal 61, 73 (1982). See also Restatement (Second) of Torts § 402A (comment i).

16 See Turley, supra footnote 9; Note, supra footnote 1, at 1924-26.

17 ". . . the Restatement (Second) of Torts states that 'good whiskey is not unreasonably dangerous merely because it will

make some people drunk, and is especially dangerous to alcoholics.' Yet thousands of people in America are alcoholics, and

alcoholism inflicts great costs on society. Alcohol contributes to diseases such as cirrhosis of the liver, and drunk drivers cause

thousands of injuries and deaths in automobile accidents each year. It is by nomeans clear that the pleasure people derive from

alcohol outweighs the cost in human lives imposed by alcohol abuse." (Note, supra footnote 1, at 1918-19.)
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have an action for his overweight condition and for

an ensuing heart attack. The liability would be like

that created by a particularly stringent dramshop

law." 18

The plaintiff's attorneys argue that this drastic expansion

need not occur -- that a [*1213] handgun is not serving

its function when it is used for unlawful purposes, so at

least the illegal use of handguns should be subject to

the risk/utility balancing test. 19 [**19] Obviously, this is

wrong:

". . . Virtually any product can be put to an illegal

use: an automobile can be used in order to make a

getaway from a bank robbery, or a ship in order to

smuggle drugs, yet no one would suggest that

those products were not performing their intended

function of transportation. The argument that a jury

should be permitted to subject a product to risk/utility

scrutinymerely because it is often used illegally has

no logical limit: themanufacturer of any product that

is frequently put to illegal use could be called into

court to defend his product." Note, supra footnote 1,

at 1917. 20

f. Other Flaws

The plaintiff's attorneys make four other erroneous

arguments in support of their unconventional theory:

(i) They assert that in several cases the product was not

defective, and performed exactly as it was intended --

like the handgun in this case -- but the manufacturer

was nevertheless held liable because the product was

found to be "unreasonably dangerous." This is not

correct. The products in these cases were, in fact,

defective because they were sold without sufficient

warning of health risks or flammability. 21

[**20] (ii) They assert that imposing this absolute

liability upon handgun manufacturers simply furthers

the products liability goal of placing the financial burden

upon those who are best able to spread the loss. This is

not correct. Our tort law is premised upon fairness,

making individuals responsible for their own acts. Note,

supra footnote 1, at 1919. The ability of a gun

manufacturer to "spread the loss" is not a sufficient

basis for requiring guiltless purchasers of guns to

subsidize the actions of those who use firearms

wrongfully. If it were, then we should simply hold --

contrary to established principles -- that all

manufacturers who cannot produce a "fail-safe product"

are insurers because of their ability to spread loss. Id.,

at 1920, footnote 41.

(iii) They argue that, if their theory is not accepted,

handgun manufacturers will be given a "special

immunity" from responsibility for physical harm caused

by their products. (Transcript, p. 9; Turley, supra footnote

9.) This is not correct. If this unconventional and

unfounded theory is accepted, then -- contrary to one of

the basic principles of products liability 22 -- handgun

manufacturers would become insurers [**21] for all

injuries resulting from their products. Syrie v. Knoll

International, 748 F.2d at 307. However, by its rejection,

manufacturers of handguns, like the producers of any

other product, will be responsible for injuries caused by

defects in designing their products, in manufacturing

them, and in distributing them. Carter v. Massey-Fergu-

son, 716 F.2d at 346, footnote 1.

(iv) They claim that the fact that not a single legislature

has banned handguns -- and that most have rejected

efforts for any meaningful gun control -- "weighs very

heavily in the plaintiff's favor." (Transcript, [*1214]

[**22] p. 26; see Turley, supra footnote 9.) This is not

correct. It would be improper for courts to ignore the fact

18 Wade, "On the Nature of Strict Tort Liability for Products," 44 Miss. L.J. 825, 828 (1973).

19 Turley, supra footnote 9, at 60-61.

20 Turley, supra footnote 9, at 60-61.

21 See Borel v. Fibreboard Paper Products Corp., 493 F.2d 1076 (5th Cir. 1973) (asbestos insulation performed as intended,

but manufacturer failed to warn of the risks of cancer);Brochu v. Ortho Pharmaceutical Corp., 642 F.2d 652 (1st Cir. 1981) (birth

control pills worked, but manufacturer failed to warn of dangers of stroke);D'Hedouville v. Pioneer Hotel Co., 552 F.2d 886 (9th

Cir. 1977) (acrylic fiber carpet manufacturer failed to warn of risks of fire); La Gorga v. Kroger Co., 275 F. Supp. 373 (W.D. Pa.

1967) (jacket performed as intended, but manufacturer failed to warn of flammable nature).

22 Throughout this circuit, juries in products liability cases are routinely instructed that the manufacturer is not an insurer and

"is not required to make certain that no one will be hurt in using its product or to market a product that is accident proof." See

"Pattern Jury Instructions -- Civil Cases," U.S. Fifth Circuit District Judges Association, pp. 115-16 (West 1980). See also the

cases cited in footnote 6.
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that legislatures have repeatedly rejected arguments

like those made by the plaintiff's attorneys in this case.

Indeed, as other courts have held, 23 the clear inference

is that the majority of legislators -- certainly those in

Texas 24 -- do not consider that the manufacture and

sale of handguns to the public is unreasonably

dangerous or is socially unacceptable.

[**23] 3. THE ALLEGED DEFECT IN DISTRIBUTION

The plaintiff's attorneys also claim that the manner in

which handguns are distributed is "defective and

unreasonably dangerous" because it is too easy for

handguns to be obtained by persons who misuse them

(including criminals, such as Berlin Ransom in this

case). 25 Here, they rely upon Richman v. Charter Arms

Corp., 571 F. Supp. 192 (E.D. La. 1983), in which the

district court did hold that the sale of handguns

indiscriminately to the public could constitute an

"ultrahazardous activity under Louisiana law." 26

[**24] However, Richman -- which is pending on the

Fifth Circuit's certification of the controlling issues to the

Louisiana Supreme Court (see footnote 5) -- is contrary

to Texas law. There is simply no such products liability

principle as "defect in distribution." Under Texas law, the

plaintiff in a products liability case must establish that

the product was defective because of its unsafe design,

or an error in manufacturing, or the failure to give

adequate warnings or instructions. See Davidson, 718

F.2d at 1338; Carter v. Massey-Ferguson, 716 F.2d at

346, footnote 1. This is also true in Illinois, so Richman

was specifically rejected by the Seventh Circuit in Mar-

tin v. Harrington and Richardson, 743 F.2d 1200:

"Our primary misgiving with Richman is that it blurs

the distinction between strict liability for selling

unreasonably dangerous products and strict liability

for engaging in ultrahazardous activities by making

the sale of a product an activity. Accepting plaintiffs'

argumentwould run counter to Illinois' long-standing

requirement that strict liability for the sale of a

product be limited to unreasonably dangerous

products. Illinois has never [**25] imposed liability

upon a non-negligent manufacturer of a product

that is not defective.

"A change in this policy, as observed in Riordan,

would require that manufacturers of guns, knives,

drugs, alcohol, tobacco and other dangerous

products act as insurers against all damages

produced by their products.Whatever the economic

wisdom of such a policy might be, there is no basis

for assuming that [*1215] Illinois wishes to adopt it."

(743 F.2d at 1204.) 27

Moreover, as discussed above, the risk/utility balancing

test is founded upon the premise that the alleged defect

can be repaired or remedied. Yet, there is simply no way

that a manufacturer [**26] could devise a safe and

effective system of distributing handguns -- without

ceasing distribution entirely, even to persons who want

23 See Martin v. Harrington and Richardson, 743 F.2d at 1204; Mavilia v. Stoeger Industries, 574 F. Supp. at 111; Riordan,

quoted in Martin, 743 F.2d at 1204.

24 During the 1981 session of the Texas legislature, at least 18 gun-control bills were introduced. None passed. Note, "A

Farewell to Arms? -- An Analysis of Texas Handgun Control Law, 13 St. Mary's L.J. 601, 604-09, 620 (1982). The Texas

Constitution guarantees that "every citizen shall have the right to bear arms in defense of himself and the republic" (Tex. Const.

art. I, § 23), and chapter 46 of the Texas Penal Code imposes only moderate restrictions on handgun ownership and

possession.

25 This theory is not as well-articulated in the present case as in others. However, the plaintiff's attorneys here also

represented the plaintiff in Richman. See Turley, supra footnote 9. See also Note, supra footnote 9, at 1912, 1930.

26 This argument does find some support in Moning v. Alfono, 400 Mich. 425, 254 N.W.2d 759 (Mich. 1979). There, the

Michigan Supreme Court held that "if a jury finds that the risks of selling slingshots to young children outweigh the utility of

permitting the children to have slingshots, the manufacturer can be held liable for the injury that results when one child shoots

another with a slingshot." Note, supra footnote 1, at 1920. However, the Moning opinion points out that "special rules for

children are not unusual." 254 N.W.2d at 768.And, in any event, there are contrary decisions -- seeBojorquez v. House of Toys,

Inc., 62 Cal. App. 3d 930, 133 Cal. Rptr. 483, 484 (1976) -- so it has been noted that "the view expressed in Moning is not

universally accepted, however, and will not easily be extended." Note, supra footnote 1, at 1920-21.

27 For example, if the "defect in distribution" theory were adopted, "a jury could conceivably find that indiscriminately selling

an automobile to any non-minor with enough money to buy one is a 'defective' method of distribution and that manufacturers

should therefore compensate all victims of automobile accidents." Note, supra footnote 1, at 1923-24.
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them for legitimate reasons. See Martin, 743 F.2d at

1201, footnote 1; Note, supra footnote 1, at 1291. 28

In addition, even if the alleged "defect in distribution"

could be shown, there would be no liability unless the

defect actually caused the injury. Yet:

". . . In order to prove actual causation (cause in

fact), [**27] the plaintiff would have to show that his

assailant would not have acquired a handgun had

the manufacturer used a 'nondefective' system of

distribution. If the assailant would have been able to

purchase a handgun despite a 'better' system of

distribution, the plaintiff could not recover. Because

many of the people who misuse handguns have no

criminal record or established history of violence, a

distributional system that attempted to weed out

people who were likely to misuse handguns could

not prevent distribution tomost of thosewho actually

did misuse them; hence the cause-in-fact

requirement would be difficult to fulfill." (Note, supra

footnote 1, at 1922-23.)

Accordingly, theThird Circuit, also rejected theRichman

decision in Martin v. Harrington and Richardson, 743

F.2d at 1205, by specifically holding that the criminal

misuse of a handgun breaks the causal connection

between the manufacturer's actions and the injury

"because such criminal activity is not reasonably

foreseeable."

This is also the law in Texas. In Hulsebosch v. Ramsey,

435 S.W.2d at 163, the court held that the seller of a rifle

was not liable to someone shot by it because the seller

[**28] could not have foreseen "the clearly negligent act

of young Taylor in aiming the rifle at plaintiff and pulling

the trigger." 29Accordingly, the supposed product liability

claim of a "defect in distribution" is also baseless, and is

rejected.

4. CONCLUSIONS

Despite the well-documented dangers of "Saturday

Night Specials" and other handguns, not a single state

has seen fit to prohibit the manufacture and sale of

handguns. Nor has Congress passed any meaningful

gun-control measures.

The increasing number of cases like this [**29] one

(footnote 9) are intended to change this (see footnote

9), and to accomplish gun control under the guise of

products liability law -- by trying to subject handgun

manufacturers to liability for all injuries caused by their

products. Presumably, the proponents of these suits

feel that "judges and juries enjoy immunity from the

political pressures of the gun control lobby," and that

handgun control "is not going to come [*1216]

legislatively any time soon, if ever." Note, supra footnote

1, at 1925.

But the unconventional theories advanced in this case

(and others) are totally without merit, a misuse of

products liability laws. It makes no sense to characterize

any product as "defective" -- even a handgun -- if it

performs as intended and causes injury only because it

is intentionally misused. Similarly, the claim that

handgun manufacturers should be held responsible for

keeping their products out of the hands of criminals -- an

admittedly impossible task -- is an unsupported, tortured

extension of products liability principles. Id. at 1912.

Both theories are contrary to the established law that a

manufacturer is not an insurer of its products; and both

theories would, [**30] unless logic is abandoned, be

applicable to other products besides handguns.

Moreover, the judicial system is, at best, ill-equipped

to deal with the emotional issues of handgun

control. Certainly, there can be no effective handgun

control imposed on an ad hoc basis by six or twelve

jurors sitting in judgment on a single case. Decisions in

these suits -- made on the basis of a particular record

developing a unique set of facts -- will necessarily be

inconsistent, and there can only be varying and uneven

results in different jurisdictions. Id., at 1925-27; supra,

footnote 5. Thus, an overwhelming number of cases --

and tremendous expenditure of judicial resources --

28 Here, the plaintiff's attorneys concede that even a "proper" distribution system for handguns would not answer their

complaints. For example, if Rohm.38 caliber revolvers were distributed only to law enforcement officers -- and if Berlin Ransom

had killed Patterson with a Rohm.38 taken from a policeman who was trying to stop the robbery -- the plaintiff's attorneys still

maintain that the case should "go to the jury" for a determination of whether the handgun was "unreasonably dangerous"

because its risks outweighed its utility. Transcript, pp. 17-20.

29 SeeHolmes,Privilege, Malice, and Intent, 8 HARV. L. REV. 1, 10 (1894) (arguing that a seller of firearms should not be held

liable for crimes committed with those firearms, because "every one has a right to rely upon his fellow-men acting lawfully"),

quoted in Mavilia v. Stoeger Indus., 574 F. Supp. 107, 100 (D. Mass. 1983). See also Note, supra footnote 1, at 1919

(particularly footnote 39); Bennet v. Cincinnati Checker Cab, 353 F. Supp. at 1210.
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would be required before the proponents of these

unconventional theories could even begin to accomplish

their ultimate goal: driving all handgun manufacturers

out of business. (See Turley, supra footnote 9.)

As an individual, I believe, very strongly, that

handguns should be banned and that there should be

stringent, effective control of other firearms. However,

as a judge, I know full well that the question of

whether handguns can be sold is a political one, not

an issue of products liability [**31] law -- and that this is

a matter for the legislatures, not the courts.

Accordingly, this case is DISMISSED.
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Case Summary

Procedural Posture

Under 42 U.S.C.S. § 1983, respondent arrestee sued

petitioner police officers who conducted a warrantless

search of his house incident to his arrest for the sale of

drugs to an undercover informant whom he had

voluntarily admitted to the premises. The U.S. Court of

Appeals for the Tenth Circuit held that the officers were

not entitled to qualified immunity. Certiorari was granted

requiring the parties to address the mandatory Saucier

procedure.

Overview

Like rules governing procedures and the admission of

evidence in the trial courts, Saucier's two-step protocol

did not affect the way in which parties ordered their

affairs. Withdrawing from Saucier's categorical rule

would not have upset settled expectations on anyone's

part. Nor did the matter implicate the general

presumption that legislative changes should be left to

Congress. The Court concluded that, while the Saucier

sequence was often appropriate, it was no longer to be

regarded asmandatory. The judges of the district courts

and the courts of appeals were permitted to exercise

their sound discretion in deciding which of the two

prongs of the qualified immunity analysis should be

addressed first in light of the circumstances in the

particular case at hand.Adherence to Saucier's two-step

protocol departed from the general rule of constitutional

avoidance and ran counter to the older, wiser judicial

counsel not to pass on questions of constitutionality

unless such adjudication was unavoidable. Turning to

the conduct of the officers at issue, the Court held that

they were entitled to qualified immunity because the

entry did not violate clearly established law.

Outcome

The judgment that the police officer were not entitled to

qualified immunity was reversed. 9-0 decision.

Syllabus

[*223] [***568] [**810] After the Utah Court of Appeals

vacated respondent's conviction for possession and

distribution of drugs, which he sold to an undercover

informant he had voluntarily admitted into his house, he

brought this 42U.S.C. § 1983 damages action in federal

court, alleging that petitioners, the officers who

supervised and conducted the warrantless search of

the premises that led to his arrest after the sale, had

violated the Fourth Amendment. The District Court

granted summary judgment in favor of the officers.

Noting that other courts had adopted the

"consent-once-removed" doctrine—which permits a

warrantless police entry into a home when consent to

enter has already been granted to an undercover officer

who has observed contraband in plain view—the court

concluded that the officers were entitled to qualified

immunity because they could reasonably have believed

that the doctrine authorized their conduct. Following the

procedure mandated in Saucier v. Katz, 533 U.S. 194,

121 S. Ct. 2151, 150 L. Ed. 2d 272, the Tenth Circuit

held that petitioners were not entitled to qualified

immunity. The court disapproved broadening the

consent-once-removed doctrine to situations in which

the person granted initial consent was not an undercover

officer, but merely an informant. It further held that the
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Fourth Amendment right to be free in one's home from

unreasonable searches and arrests was clearly

established at the time of respondent's arrest, and

determined that, under this Court's clearly established

precedents, warrantless entries into a home are per se

unreasonable unless they satisfy one of the two

established exceptions for consent and exigent

circumstances. The court concluded that petitioners

[**811] could not reasonably have believed that their

conduct was lawful because they knew that (1) they had

no warrant; (2) respondent had not consented to their

entry; and (3) his consent to the entry of an informant

could not reasonably be interpreted to extend to them.

In granting certiorari, this Court directed the parties to

address whether Saucier should be overruled in light of

widespread criticism directed at it.

Held:

1. The Saucier procedure should not be regarded as an

inflexible requirement. Pp. 5-19.

(a) Sauciermandated, see 533 U.S., at 194, 121 S. Ct.

2151, 150 L. Ed. 2d 272, a two-step sequence for

resolving government officials' qualified immunity

claims:Acourt [*224] must decide (1) whether the facts

alleged or shown by the plaintiff make out a violation of

a constitutional right, and (2) if so, whether that right

was "clearly established" at the time of the defendant's

alleged misconduct, id., at 201, 121 S. Ct. 2151, 150 L.

Ed. 2d 272. Qualified immunity applies unless the

official's conduct violated such a right. Anderson v.

Creighton, 483U.S. 635, 640, 107 S. Ct. 3034, 97 L. Ed.

2d 523. Pp. 5-7.

(b) Stare decisis does not prevent this Court from

determining whether the Saucier procedure should be

modified or abandoned. Revisiting precedent is

particularly appropriate where, as here, a departure

would not upset settled expectations, see, e.g., United

States v. Gaudin, 515 U.S. 506, 521, 115 S. Ct. 2310,

132 L. Ed. 2d 444; the precedent consists of a rule that

is judge-made and adopted [***569] to improve court

operations, not a statute promulgated by Congress,

see, e.g., State Oil Co. v. Khan, 522 U.S. 3, 20, 118 S.

Ct. 275, 139 L. Ed. 2d 199; and the precedent has "been

questioned byMembers of th[is] Court in later decisions

and [has] defied consistent application by the lower

courts," Payne v. Tennessee, 501 U.S. 808, 829-830,

111 S. Ct. 2597, 115 L. Ed. 2d 720. Respondent's

argument that Saucier should not be reconsidered

unless the Court concludes that it was "badly reasoned"

or that its rule has proved "unworkable," see Payne,

supra, at 827, 111 S. Ct. 2597, 115 L. Ed. 2d 720, is

rejected. Those standards are out of place in the present

context, where a considerable body of new experience

supports a determination that a mandatory, two-step

rule for resolving all qualified immunity claims should

not be retained. Pp. 7-10.

(c) Reconsideration of the Saucier procedure

demonstrates that, while the sequence set forth therein

is often appropriate, it should no longer be regarded as

mandatory in all cases. Pp. 10-19.

(i) The Court continues to recognize that the Saucier

protocol is often beneficial. In some cases, a discussion

of why the relevant facts do not violate clearly

established law may make it apparent that in fact the

relevant facts do not make out a constitutional violation

at all.AndSaucierwas correct in noting that the two-step

procedure promotes the development of constitutional

precedent and is especially valuable for questions that

do not frequently arise in cases in which a qualified

immunity defense is unavailable. See 533 U.S., at 194,

121 S. Ct. 2151, 150 L. Ed. 2d 272. Pp. 10-11.

(ii) Nevertheless, experience in this Court and the lower

federal courts has pointed out the rigid Saucier

procedure's shortcomings. For example, it may result in

a substantial expenditure of scarce judicial resources

on difficult questions that have no effect on the case's

outcome, and waste the parties' resources by forcing

them to assume the costs of litigating constitutional

questions and endure delays attributable to resolving

those questions when the suit otherwise could be

disposed [**812] of more readily. Moreover, although

the procedure's first prong is intended to further the

development of constitutional precedent, opinions

following that procedure often fail to make a meaningful

contribution to [*225] such development. Further, when

qualified immunity is asserted at the pleading stage, the

answer to whether there was a violationmay depend on

a kaleidoscope of facts not yet fully developed. And the

first step may create a risk of bad decisionmaking, as

where the briefing of constitutional questions is woefully

inadequate. Application of the Saucier rule also may

make it hard for affected parties to obtain appellate

review of constitutional decisions having a serious

prospective effect on their operations. For example,

where a court holds that a defendant has committed a

constitutional violation, but then holds that the violation

was not clearly established, the defendant, as the

winning party, may have his right to appeal the adverse

constitutional holding challenged. Because rigid
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adherence to Saucier departs from the general rule of

constitutional avoidance, cf., e.g., Scott v. Harris, 550

U.S. 372, 388, 127 S. Ct. 1769, 167 L. Ed. 2d 686, the

Court may appropriately decline to mandate the order

of decision that the lower courts must follow, see, e.g.,

Strickland v. Washington, 466 U.S. 668, 697, 104 S. Ct.

2052, 80 L. Ed. 2d 674. This flexibility properly reflects

theCourt's respect for the lower federal courts. Because

the two-step Saucier procedure is often, but not always,

advantageous, those judges are in the best position to

determine the order of decisionmaking that will best

facilitate the fair and efficient disposition of each case.

Pp. 11-17.

(iii) Misgivings concerning today's decision are

unwarranted. It does not prevent the lower courts from

following Saucier; it simply recognizes that they should

have the discretion to decide whether that procedure is

worthwhile in particular cases. Moreover, it will not

retard the development of constitutional law, result in a

proliferation of damages claims against local

governments, or spawnnew litigation over the standards

for deciding whether to reach the particular case's

merits. Pp. 17-19.

2. Petitioners are entitled to qualified immunity because

it was not clearly established at the time of the search

that their conduct was unconstitutional. When the entry

occurred, the consent-once-removed doctrine had been

accepted by two State Supreme Courts and three

Federal Courts of Appeals, and not one of the latter had

issued a contrary decision. Petitioners were entitled to

rely on these cases, even though their own Federal

Circuit had not yet ruled on consent-once-removed

entries. SeeWilson v. Layne, 526 U.S. 603, 618, 119 S.

Ct. 1692, 143 L. Ed. 2d 818.

494 F.3d 891, reversed.

Counsel: Peter Stirba argued the cause for petitioners.

[*226] Malcolm L. Stewart argued the cause for the

United States, as amicus curiae, by special leave of

court.

Judges: [*227] Alito, J., delivered the opinion for a

unanimous Court.

Opinion by: ALITO

Opinion

[**813] Justice Alito delivered the opinion of the Court.

This is an action brought by respondent under Rev.

Stat. § 1979, 42 U.S.C. § 1983, against state law

enforcement officers who conducted a warrantless

search of his house incident to his arrest for the sale of

methamphetamine to an undercover informant whom

he had voluntarily admitted to the premises. The Court

of Appeals held that petitioners were not entitled to

summary judgment on qualified immunity grounds.

Following the procedure we mandated in Saucier v.

Katz, 533 U.S. 194, 121 S. Ct. 2151, 150 L. Ed. 2d 272

(2001), the Court of Appeals held, first, that respondent

adduced facts sufficient to make out a violation of the

Fourth Amendment and, second, that the

unconstitutionality of the officers' conduct was clearly

established. In granting review, we required the parties

to address the additional question whether the

mandatory procedure set out in Saucier should be

retained.

We now hold that [1] the Saucier procedure should not

be regarded as an inflexible requirement and that

petitioners are entitled to qualified immunity on the

ground that it was not clearly established at the time of

the search that their conduct was unconstitutional. We

therefore reverse.

I

A

The Central Utah Narcotics Task Force is charged with

investigating illegal drug use and sales. In 2002, Brian

Bartholomew, who became an informant for the task

force after having been charged with the unlawful

possession of methamphetamine, informed Officer

JeffreyWhatcott that [***571] respondentAftonCallahan

had arranged to sell Bartholomew methamphetamine

later that day.

That evening, Bartholomew arrived at respondent's

residence at about 8 pm. Once there, Bartholomew

went inside and confirmed that respondent had

methamphetamine available for sale. Bartholomew then

told respondent that he needed to obtain money to

make his purchase and left.

[*228] Bartholomewmet withmembers of the task force

at about 9 pm. and told them that he would be able to

buy a gram of methamphetamine for $100. After

concluding that Bartholomewwas capable of completing

the planned purchase, the officers searched him,

determined that he had no controlled substances on his
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person, gave him a marked $100 bill and a concealed

electronic transmitter to monitor his conversations, and

agreed on a signal that he would give after completing

the purchase.

The officers drove Bartholomew to respondent's trailer

home, and respondent's daughter let him inside.

Respondent then retrieved a large bag containing

methamphetamine from his freezer and sold

Bartholomew a gram of methamphetamine, which he

put into a small plastic bag. Bartholomew gave the

arrest signal to the officers who were monitoring the

conversation, and they entered the trailer through a

porch door. In the enclosed porch, the officers

encountered Bartholomew, respondent, and two other

persons, and they saw respondent drop a plastic bag,

which they later determined contained

methamphetamine. The officers then conducted a

protective sweep of the premises. In addition to the

large bag of methamphetamine, the officers recovered

the marked bill from respondent and a small bag

containing methamphetamine from Bartholomew, and

they found drug syringes in the residence. [**814] As a

result, respondent was charged with the unlawful

possession and distribution of methamphetamine.

B

The trial court held that the warrantless arrest and

search were supported by exigent circumstances. On

respondent's appeal from his conviction, the Utah

attorney general conceded the absence of exigent

circumstances, but urged that the inevitable discovery

doctrine justified introduction of the fruits of the

warrantless search. The Utah Court of Appeals

disagreed and vacated respondent's conviction. See

State v. Callahan, 2004 UT App. 164, 93 P. 3d 103,

2004 UTApp 164. Respondent [*229] then brought this

damages action under 42 U.S.C. § 1983 in the United

States District Court for the District of Utah, alleging that

the officers had violated the Fourth Amendment by

entering his home without a warrant. See Callahan v.

Millard County, No. 2:04-CV-00952, 2006 U.S. Dist.

LEXIS 32665, 2006 WL 1409130 (2006).

In granting the officers' motion for summary judgment,

the District Court noted that other courts had adopted

the "consent-once-removed" doctrine, which permits a

warrantless entry by police officers into a home when

consent to enter has already been granted to an

undercover officer or informant who has observed

contraband in plain view. Believing that this doctrine

was in tension with our intervening decision in Georgia

v. Randolph, 547 U.S. 103, 126 S. Ct. 1515, 164 L. Ed.

2d 208 (2006), the District Court concluded that "the

simplest approach is to assume that the SupremeCourt

will ultimately [***572] reject the

[consent-once-removed] doctrine and find that searches

such as the one in this case are not reasonable under

the Fourth Amendment." 2006 U.S. Dist. LEXIS 32665,

2006 WL 1409130, *8. The court then held that the

officers were entitled to qualified immunity because

they could reasonably have believed that the

consent-once-removed doctrine authorized their

conduct.

On appeal, a divided panel of the Tenth Circuit held that

petitioners' conduct violated respondent's Fourth

Amendment rights. Callahan v. Millard Cty., 494 F.3d

891, 895-899 (2007). The panel majority stated that

"[t]he 'consent-once-removed' doctrine applies when

an undercover officer enters a house at the express

invitation of someone with authority to consent,

establishes probable cause to arrest or search, and

then immediately summons other officers for

assistance." Id., at 896. The majority took no issue with

application of the doctrine when the initial consent was

granted to an undercover law enforcement officer, but

the majority disagreed with decisions that "broade[n]

this doctrine to grant informants the same capabilities

as undercover officers." Ibid.

[*230] The Tenth Circuit panel further held that the

Fourth Amendment right that it recognized was clearly

established at the time of respondent's arrest. Id., at

898-899. "In this case," themajority stated, "the relevant

right is the right to be free in one's home from

unreasonable searches and arrests." Id., at 898. The

Court determined that, under the clearly established

precedents of this Court and the Tenth Circuit,

"warrantless entries into a home are per se

unreasonable unless they satisfy the established

exceptions." Id., at 898-899. In the panel's words, "the

Supreme Court and the Tenth Circuit have clearly

established that to allow police entry into a home, the

only two exceptions to the warrant requirement are

consent and exigent circumstances." Id., at 899.Against

that backdrop, the panel concluded, petitioners could

not reasonably have believed that their conduct was

lawful because petitioners "knew (1) they had no

warrant; (2) [respondent] had not consented to their

entry; and (3) [respondent's] [**815] consent to the entry

of an informant could not reasonably be interpreted to

extend to them." Ibid.
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In dissent, Judge Kelly argued that "no constitutional

violation occurred in this case" because, by inviting

Bartholomew into his house and participating in a

narcotics transaction there, respondent had

compromised the privacy of the residence and had

assumed the risk that Bartholomew would reveal their

dealings to the police. Id., at 903. Judge Kelly further

concluded that, even if petitioners' conduct had been

unlawful, they were nevertheless entitled to qualified

immunity because the constitutional right at issue—"the

right to be free from the warrantless entry of police

officers into one's home to effectuate an arrest after one

has granted voluntary, consensual entry to a confidential

informant and undertaken criminal activity giving rise to

probable cause"—was not "clearly established" at the

time of the events in question. Id., at 903-904.

[*231] As noted, the Court of Appeals followed the

Saucier procedure. The Saucier procedure has been

criticized by Members of this Court and by lower court

judges, who have been required to apply the procedure

in a great variety of cases and thus havemuch firsthand

experience bearing on its advantages and

disadvantages. [***573] Accordingly, in granting

certiorari, we directed the parties to address the question

whether Saucier should be overruled. 552 U.S. 1279,

128 S. Ct. 1702, 170 L. Ed. 2d 512 (2008).

II

A

[2] The doctrine of qualified immunity protects

government officials "from liability for civil damages

insofar as their conduct does not violate clearly

established statutory or constitutional rights of which a

reasonable person would have known." Harlow v.

Fitzgerald, 457 U.S. 800, 818, 102 S. Ct. 2727, 73 L.

Ed. 2d 396 (1982). Qualified immunity balances two

important interests—the need to hold public officials

accountable when they exercise power irresponsibly

and the need to shield officials from harassment,

distraction, and liability when they perform their duties

reasonably. The protection of qualified immunity applies

regardless of whether the government official's error is

"a mistake of law, a mistake of fact, or a mistake based

on mixed questions of law and fact." Groh v. Ramirez,

540 U.S. 551, 567, 124 S. Ct. 1284, 157 L. Ed. 2d 1068

(2004) (Kennedy, J., dissenting) (quoting Butz v.

Economou, 438 U.S. 478, 507, 98 S. Ct. 2894, 57 L. Ed.

2d 895 (1978)) (for the proposition that qualified

immunity covers "mere mistakes in judgment, whether

the mistake is one of fact or one of law").

[3] Because qualified immunity is "an immunity from suit

rather than a mere defense to liability . . . it is effectively

lost if a case is erroneously permitted to go to trial."

Mitchell v. Forsyth, 472 U.S. 511, 526, 105 S. Ct. 2806,

86 L. Ed. 2d 411 (1985) (emphasis deleted). Indeed, we

have made clear that the "driving force" behind creation

of the qualified immunity doctrinewas a desire to ensure

that "'insubstantial claims' against government officials

[will] be resolved prior to discovery." Anderson v. [*232]

Creighton, 483 U.S. 635, 640, n. 2, 107 S. Ct. 3034, 97

L. Ed. 2d 523 (1987). Accordingly, "we repeatedly have

stressed the importance of resolving immunity questions

at the earliest possible stage in litigation." Hunter v.

Bryant, 502 U.S. 224, 227, 112 S. Ct. 534, 116 L. Ed. 2d

589 (1991) (per curiam).

In Saucier, 533 U.S. 194, 121 S. Ct. 2151, 150 L. Ed. 2d

272, this Court mandated a two-step sequence for

resolving government officials' qualified immunity

claims. First, a court must [**816] decide whether the

facts that a plaintiff has alleged (see Fed. Rules Civ.

Proc. 12(b)(6), (c)) or shown (see Rules 50, 56) make

out a violation of a constitutional right. 533 U.S., at 201,

121 S. Ct. 2151, 150 L. Ed. 2d 272. Second, if the

plaintiff has satisfied this first step, the court must decide

whether the right at issue was "clearly established" at

the time of defendant's alleged misconduct. Ibid.

Qualified immunity is applicable unless the official's

conduct violated a clearly established constitutional

right. Anderson, supra, at 640, 107 S. Ct. 3034, 97 L.

Ed. 2d 523.

Our decisions prior to Saucier had held that "the better

approach to resolving cases in which the defense of

qualified immunity is raised is to determine first whether

the plaintiff has alleged a deprivation of a constitutional

right at all." County of Sacramento v. Lewis, 523 U.S.

833, 841, n. 5, 118 S. Ct. 1708, 140 L. Ed. 2d 1043

(1998). Saucier made that suggestion a mandate. For

the first time, we held that whether "the facts alleged

show [***574] the officer's conduct violated a

constitutional right . . . must be the initial inquiry" in

every qualified immunity case. 533 U.S., at 201, 121 S.

Ct. 2151, 150 L. Ed. 2d 272 (emphasis added). Only

after completing this first step, we said, may a court turn

to "the next, sequential step," namely, "whether the right

was clearly established." Ibid.

This two-step procedure, the Saucier Court reasoned,

is necessary to support the Constitution's "elaboration

from case to case" and to prevent constitutional

stagnation. Ibid. "The law might be deprived of this
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explanation were a court simply to skip ahead to the

question whether the law clearly established that the

officer's conduct was unlawful in the circumstances of

the case." Ibid.

[*233] B

In considering whether the Saucier procedure should

be modified or abandoned, we must begin with the

doctrine of stare decisis.Stare decisis "promotes the

evenhanded, predictable, and consistent development

of legal principles, fosters reliance on judicial decisions,

and contributes to the actual and perceived integrity of

the judicial process." Payne v. Tennessee, 501 U.S.

808, 827, 111 S. Ct. 2597, 115 L. Ed. 2d 720 (1991). [4]

Although "[w]e approach the reconsideration of [our]

decisions . . . with the utmost caution," "[s]tare decisis is

not an inexorable command."State Oil Co. v. Khan, 522

U.S. 3, 20, 118 S. Ct. 275, 139 L. Ed. 2d 199 (1997)

(internal quotationmarks omitted). Revisiting precedent

is particularly appropriate where, as here, a departure

would not upset expectations, the precedent consists of

a judge-made rule that was recently adopted to improve

the operation of the courts, and experience has pointed

up the precedent's shortcomings.

"Considerations in favor of stare decisis are at their

acme in cases involving property and contract rights,

where reliance interests are involved; the opposite is

true in cases . . . involving procedural and evidentiary

rules" that do not produce such reliance. Payne, supra,

at 828, 111 S. Ct. 2597, 115 L. Ed. 2d 720 (citations

omitted). Like rules governing procedures and the

admission of evidence in the trial courts, Saucier's

two-step protocol does not affect the way in which

parties order their affairs. Withdrawing from Saucier's

categorical rule would not upset settled expectations on

anyone's part. See United States v. Gaudin, 515 U.S.

506, 521, 115 S. Ct. 2310, 132 L. Ed. 2d 444 (1995).

Nor does thismatter implicate "the general presumption

that legislative changes should be left to Congress."

Khan, supra, at 20, 118 S. Ct. 275, 139 L. Ed. 2d 199.

We recognize that "considerations of stare decisisweigh

heavily in the area of statutory construction, where

Congress is free to [**817] change this Court's

interpretation of its legislation." Illinois Brick Co. v. Illi-

nois, 431 U.S. 720, 736, 97 S. Ct. 2061, 52 L. Ed. 2d

707 (1977). But the Saucier rule is judge made and

implicates an importantmatter involving internal Judicial

[*234] Branch operations. Any change should come

from this Court, not Congress.

Respondent argues that the Saucier procedure should

not be reconsidered unless we conclude that its

justification was "badly reasoned" or that the rule has

proved to be "unworkable," see Payne, supra, at 827,

111 S. Ct. 2597, 115 L. Ed. 2d 72, but those

[***575] standards, which are appropriate when a

constitutional or statutory precedent is challenged, are

out of place in the present context. Because of the basis

and the nature of the Saucier two-step protocol, it is

sufficient that we now have a considerable body of new

experience to consider regarding the consequences of

requiring adherence to this inflexible procedure. This

experience supports our present determination that a

mandatory, two-step rule for resolving all qualified

immunity claims should not be retained.

Lower court judges, who have had the task of applying

the Saucier rule on a regular basis for the past eight

years, have not been reticent in their criticism of

Saucier's "rigid order of battle." See, e.g., Purtell v.

Mason, 527 F.3d 615, 622 (CA7 2008) ("This 'rigid order

of battle' has been criticized on practical, procedural,

and substantive grounds"); Leval, Judging Under the

Constitution: Dicta About Dicta, 81 N. Y. U. L. Rev.

1249, 1275, 1277 (2006) (hereinafter Leval) (referring

to Saucier's mandatory two-step framework as "a new

and mischievous rule" that amounts to "a puzzling

misadventure in constitutional dictum").And application

of the rule has not always been enthusiastic. See Hi-

gazy v. Templeton, 505 F.3d 161, 179, n. 19 (CA2 2007)

("We do not reach the issue of whether [plaintiff's] Sixth

Amendment rights were violated, because principles of

judicial restraint caution us to avoid reaching

constitutional questions when they are unnecessary to

the disposition of a case"); Cherrington v. Skeeter, 344

F.3d 631, 640 (CA6 2003) ("[I]t ultimately is unnecessary

for us to decide whether the individual Defendants did

or did not heed theFourthAmendment [*235] command

. . . because they are entitled to qualified immunity in

any event");Pearson v. Ramos, 237 F.3d 881, 884 (CA7

2001) ("Whether [the Saucier] rule is absolute may be

doubted").

Members of this Court have also voiced criticism of the

Saucier rule. SeeMorse v. Frederick, 551 U.S. 393, 127

S. Ct. 2618, 168 L. Ed. 2d 290 (2007) (Breyer, J.,

concurring in judgment in part and dissenting in part) ("I

would end the failed Saucier experiment now"); Bunting

v.Mellen, 541 U.S. 1019, 124 S. Ct. 1750, 158 L. Ed. 2d

636 (2004) (Stevens, J., joined byGinsburg and Breyer,

JJ., respecting denial of certiorari) (criticizing the

"unwise judge-made rule under which courts must
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decide whether the plaintiff has alleged a constitutional

violation before addressing the question whether the

defendant state actor is entitled to qualified immunity");

id., at 1025, 124 S. Ct. 1750, 158 L. Ed. 2d 636 (Scalia,

J., joined by Rehnquist, C. J., dissenting from denial of

certiorari) ("We should either make clear that

constitutional determinations are not insulated from our

review . . . or else drop any pretense at requiring the

ordering in every case" (emphasis in original)); Bros-

seau v. Haugen, 543 U.S. 194, 201-202, 125 S. Ct. 596,

160 L. Ed. 2d 583 (2004) (Breyer, J., joined by Scalia

and Ginsburg, JJ., concurring) (urging Court to

reconsider Saucier's "rigid 'order of battle,'" which

"requires courts unnecessarily to decide difficult

constitutional questions when there is available an

easier basis for the [**818] decision (e.g., qualified

immunity) that will satisfactorily resolve the case before

the court"); Saucier, 533 U.S., at 210, 121 S. Ct. 2151,

150 L. Ed. 2d 272 (Ginsburg, J., concurring in judgment)

("The two-part test today's decision imposes holds large

potential to confuse").

[***576] [5] Where a decision has "been questioned by

Members of the Court in later decisions and [has] defied

consistent application by the lower courts," these factors

weigh in favor of reconsideration. Payne, 501 U.S., at

829-830, 111 S. Ct. 2597, 115 L. Ed. 2d 72; see also

Crawford v. Washington, 541 U.S. 36, 60, 124 S. Ct.

1354, 158 L. Ed. 2d 177 (2004). Collectively, the factors

we have noted make our present reevaluation of the

Saucier two-step protocol appropriate.

[*236] III

On reconsidering the procedure required inSaucier, we

conclude that, [6] while the sequence set forth there is

often appropriate, it should no longer be regarded as

mandatory. The judges of the district courts and the

courts of appeals should be permitted to exercise their

sound discretion in deciding which of the two prongs of

the qualified immunity analysis should be addressed

first in light of the circumstances in the particular case at

hand.

A

Although we now hold that the Saucier protocol should

not be regarded as mandatory in all cases, we continue

to recognize that it is often beneficial. For one thing,

there are cases in which there would be little if any

conservation of judicial resources to be had by

beginning and ending with a discussion of the "clearly

established" prong. "[I]t often may be difficult to decide

whether a right is clearly established without deciding

precisely what the existing constitutional right happens

to be." Lyons v. Xenia, 417 F.3d 565, 581 (CA6 2005)

(Sutton, J., concurring). In some cases, a discussion of

why the relevant facts do not violate clearly established

law may make it apparent that in fact the relevant facts

do not make out a constitutional violation at all. In

addition, the Saucier Court was certainly correct in

noting that the two-step procedure promotes the

development of constitutional precedent and is

especially valuable with respect to questions that do not

frequently arise in cases in which a qualified immunity

defense is unavailable.

B

At the same time, however, the rigid Saucier procedure

comeswith a price. The procedure sometimes results in

a substantial expenditure of scarce judicial resources

on difficult [*237] questions that have no effect on the

outcome of the case. There are cases in which it is plain

that a constitutional right is not clearly established but

far from obvious whether in fact there is such a right.

District courts and courts of appeals with heavy

caseloads are often understandably unenthusiastic

about what may seem to be an essentially academic

exercise.

Unnecessary litigation of constitutional issues also

wastes the parties' resources. Qualified immunity is "an

immunity from suit rather than a mere defense to

liability." Mitchell, 472 U.S., at 526, 105 S. Ct. 2806, 86

L. Ed. 2d 411 (emphasis deleted). Saucier's two-step

protocol "disserve[s] the purpose of qualified immunity"

when it "forces the parties to endure additional burdens

of suit—such as the costs of litigating constitutional

questions and delays attributable to resolving

them—when the suit otherwise could be disposed of

more readily." Brief for National Association of Criminal

Defense Lawyers as Amicus Curiae 30.

[**819]Although the first prong of theSaucier procedure

is intended to further [***577] the development of

constitutional precedent, opinions following that

procedure often fail to make a meaningful contribution

to such development. For one thing, there are cases in

which the constitutional question is so factbound that

the decision provides little guidance for future cases.

See Scott v. Harris, 550 U.S. 372, 388, 127 S. Ct. 1769,

167 L. Ed. 2d 686 (2007) (Breyer, J., concurring)

(counseling against theSaucier two-step protocol where

the question is "so fact dependent that the result will be
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confusion rather than clarity"); Buchanan v. Maine, 469

F.3d 158, 168 (CA1 2006) ("We do not think the law

elaboration purpose will be well served here, where the

Fourth Amendment inquiry involves a reasonableness

question which is highly idiosyncratic and heavily

dependent on the facts").

Adecision on the underlying constitutional question in a

§ 1983 damages action or a Bivens v. Six Unknown

Fed. Narcotics [*238] Agents, 403 U.S. 388, 91 S. Ct.

1999, 29 L. Ed. 2d 619 (1971),1 action may have scant

value when it appears that the question will soon be

decided by a higher court. When presented with a

constitutional question on which this Court had just

granted certiorari, the Ninth Circuit elected to "bypass

Saucier's first step and decide only whether [the alleged

right] was clearly established." Motley v. Parks, 432

F.3d 1072, 1078, and n 5 (2005) (en banc). Similar

considerations may come into play when a court of

appeals panel confronts a constitutional question that is

pending before the court en banc or when a district

court encounters a constitutional question that is before

the court of appeals.

A constitutional decision resting on an uncertain

interpretation of state law is also of doubtful precedential

importance. As a result, several courts have identified

an "exception" to the Saucier rule for cases in which

resolution of the constitutional question requires

clarification of an ambiguous state statute. Egolf v.

Witmer, 526 F.3d 104, 109-111 (CA3 2008); accord,

Tremblay v. McClellan, 350 F.3d 195, 200 (CA1 2003);

Ehrlich v. Glastonbury, 348 F.3d 48, 57-60 (CA2 2003).

Justifying the decision to grant qualified immunity to the

defendant without first resolving, under Saucier's first

prong, whether the defendant's conduct violated the

Constitution, these courts have observed that Saucier's

"underlying principle" of encouraging federal courts to

decide unclear legal questions in order to clarify the law

for the future "is not meaningfully advanced . . . when

the definition of constitutional rights depends on a

federal court's uncertain assumptions about state law."

Egolf, supra, at 110; accord, Tremblay, supra, at 200;

Ehrlich, supra, at 58.

When qualified immunity is asserted at the pleading

stage, the precise factual basis for the plaintiff's claim or

claims [*239] may be hard to identify. See Lyons, 417

F.3d at 582 (Sutton, J., concurring); Kwai Fun Wong v.

United States, 373 F.3d 952, 957 (CA9 2004);Mollica v.

Volker, 229 F.3d 366, 374 (CA2 2000). Accordingly,

several courts have recognized that the two-step inquiry

"is an uncomfortable exercise where . . . the answer [to]

whether there was a violation may depend on a

kaleidoscope of facts not [***578] yet fully developed"

and have suggested that "[i]t may be that Saucier was

not strictly intended to cover" this situation.

[**820] Dirrane v. Brookline Police Dep't, 315 F.3d 65,

69-70 (CA1 2002); see also Robinette v. Jones, 476

F.3d 585, 592, n 8 (CA8 2007) (declining to follow

Saucier because "the parties have provided very few

facts to define and limit any holding" on the constitutional

question).

There are circumstances in which the first step of the

Saucier procedure may create a risk of bad

decisionmaking. The lower courts sometimes encounter

cases in which the briefing of constitutional questions is

woefully inadequate. See Lyons, supra, at 582 (Sutton,

J., concurring) (noting the "risk that constitutional

questions may be prematurely and incorrectly decided

in cases where they are not well presented"); Mollica,

supra, at 374.

Although the Saucier rule prescribes the sequence in

which the issues must be discussed by a court in its

opinion, the rule does not—and obviously

cannot—specify the sequence in which judges reach

their conclusions in their own internal thought

processes. Thus, there will be cases in which a court

will rather quickly and easily decide that there was no

violation of clearly established law before turning to the

more difficult question whether the relevant facts make

out a constitutional question at all. In such situations,

there is a risk that a court may not devote as much care

as it would in other circumstances to the decision of the

constitutional issue. See Horne v. Coughlin, 191 F.3d

244, 247 (CA2 1999) ("Judges risk being insufficiently

thoughtful and cautious in [*240] uttering

pronouncements that play no role in their adjudication");

Leval 1278-1279.

Rigid adherence to the Saucier rule may make it hard

for affected parties to obtain appellate review of

constitutional decisions that may have a serious

prospective effect on their operations. Where a court

holds that a defendant committed a constitutional

1 See Harlow v. Fitzgerald, 457 U.S. 800, 818, 102 S. Ct. 2727, 73 L. Ed. 2d 396, and n 30 (1982) (noting that the Court's

decisions equate the qualified immunity of state officials sued under 42 U.S.C. § 1983with the immunity of federal officers sued

directly under the Constitution).
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violation but that the violation was not clearly

established, the defendant may face a difficult situation.

As the winning party, the defendant's right to appeal the

adverse holding on the constitutional question may be

contested. See Bunting, 541 U.S., at 1025, 124 S. Ct.

1750, 158 L. Ed. 2d 636 (Scalia, J., dissenting from

denial of certiorari) ("The perception of unreviewability

undermines adherence to the sequencing rule we . . .

created" in Saucier);2 see also Kalka v. Hawk, 342 U.S.

App. D.C. 90, 215 F.3d 90, 96, n 9 (CADC 2000) (noting

that "[n]ormally, a party may not appeal from a favorable

judgment" and that the Supreme Court "has apparently

never granted the certiorari petition of a party who

prevailed in the appellate court"). In [***579] cases like

Bunting, the "prevailing" defendant faces an unenviable

choice: "compl[y] with the lower court's advisory dictum

without opportunity to seek appellate [or certiorari]

review," or "def[y] the views of the lower court, adher[e]

to practices that have been declared illegal, and thus

[*241] invit[e] new suits" and potential "punitive

damages." Horne, supra, at 247-248.

[**821] Adherence to Saucier's two-step protocol

departs from the general rule of constitutional avoidance

and runs counter to the "older, wiser judicial counsel

'not to pass on questions of constitutionality . . . unless

such adjudication is unavoidable.'" Scott, 550 U.S., at

388, 127 S. Ct. 1769, 167 L. Ed. 2d 686 (Breyer, J.,

concurring) (quoting Spector Motor Service, Inc. v.

McLaughlin, 323 U.S. 101, 105, 65 S. Ct. 152, 89 L. Ed.

101 (1944)); see Ashwander v. TVA, 297 U.S. 288, 347,

56 S. Ct. 466, 80 L. Ed. 688 (1936) (Brandeis, J.,

concurring) ([7] "The Court will not pass upon a

constitutional question although properly presented by

the record, if there is also present some other ground

upon which the case may be disposed of").

In other analogous contexts, we have appropriately

declined to mandate the order of decision that the lower

courts must follow. For example, in Strickland v. Wash-

ington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674

(1984), we recognized a two-part test for determining

whether a criminal defendant was denied the effective

assistance of counsel: The defendantmust demonstrate

(1) that his counsel's performance fell below what could

be expected of a reasonably competent practitioner;

and (2) that he was prejudiced by that substandard

performance. Id., at 687, 104 S. Ct. 2052, 80 L. Ed. 2d

674. After setting forth and applying the analytical

framework that courts must use in evaluating claims of

ineffective assistance of counsel, we left it to the sound

discretion of lower courts to determine the order of

decision. Id., at 697, 104 S. Ct. 2052, 80 L. Ed. 2d 674

("Although we have discussed the performance

component of an ineffectiveness claim prior to the

prejudice component, there is no reason for a court

deciding an ineffective assistance claim to approach

the inquiry in the same order or even to address both

components of the inquiry if the defendant makes an

insufficient showing on one").

InUnited States v. Leon, 468 U.S. 897, 104 S. Ct. 3405,

82 L. Ed. 2d 677 (1984), we created an exception to the

exclusionary rule when officers reasonably rely on a

facially valid search warrant. Id., at 913, 104 S. Ct.

3405, 82 L. Ed. 2d 677. In that context, we recognized

that a defendant challenging a [*242] search will lose if

either: (1) thewarrant issuedwas supported by probable

cause; or (2) it was not, but the officers executing it

reasonably believed that it was. Again, after setting

forth and applying the analytical framework that courts

must use in evaluating the good-faith exception to the

FourthAmendmentwarrant requirement, we left it to the

sound discretion of the lower courts to determine the

order of decision. Id., at 924, 925, 104 S. Ct. 3405, 82 L.

Ed. 2d 677 ("There is no need for courts to adopt the

inflexible practice of always deciding whether the

officers' conduct manifested objective good faith before

turning to the question whether the Fourth Amendment

has been violated").

This flexibility properly reflects our respect for the lower

federal courts that bear the brunt of adjudicating these

cases. Because the two-step [***580]Saucier procedure

is often, but not always, advantageous, the judges of

the district courts and the courts of appeals are in the

2 In Bunting, the Court of Appeals followed the Saucier two-step protocol and first held that the Virginia Military Institute's use

of the word "God" in a "supper roll call" ceremony violated the Establishment Clause, but then granted the defendants

qualified immunity because the law was not clearly established at the relevant time.Mellen v. Bunting, 327 F.3d 355, 365-376

(CA4 2003), cert. denied, 541U.S. 1019, 124 S. Ct. 1750, 158 L. Ed. 2d 636 (2004).Although they had a judgment in their favor

below, the defendants asked this Court to review the adverse constitutional ruling. Dissenting from the denial of certiorari,

Justice Scalia, joined by Chief Justice Rehnquist, criticized "a perceived procedural tangle of the Court's own making." 541

U.S., at 1022, 124 S. Ct. 1750, 158 L. Ed. 2d 636. The "tangle" arose from the Court's "'settled refusal' to entertain an appeal

by a party on an issue as to which he prevailed" below, a practice that insulates from review adverse merits decisions that are

"locked inside" favorable qualified immunity rulings. Id., at 1022, 1023, 1024, 124 S. Ct. 1750, 158 L. Ed. 2d 636.
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best position to determine the order of decisionmaking

that will best facilitate the fair and efficient disposition of

each case.

C

Any misgivings concerning our decision to withdraw

from the mandate set forth in Saucier are unwarranted.

Our decision does not prevent the lower courts from

following the Saucier procedure; it simply recognizes

that those courts should have the discretion to decide

whether that procedure is worthwhile in particular cases.

Moreover, the development of constitutional law is by

no means entirely dependent [**822] on cases in which

the defendant may seek qualified immunity. Most of the

constitutional issues that are presented in § 1983

damages actions and Bivens cases also arise in cases

in which that defense is not available, such as criminal

cases and § 1983 cases against a municipality, as well

as § 1983 cases against individuals where injunctive

relief is sought instead of or in addition to damages. See

Lewis, 523 U.S., at 841, n. 5, 118 S. Ct. 1708, 140 L. Ed.

2d 1043 (noting that qualified immunity is unavailable

[*243] "in a suit to enjoin future conduct, in an action

against a municipality, or in litigating a suppression

motion").

Wealso do not think that relaxation ofSaucier'smandate

is likely to result in a proliferation of damages claims

against local governments. Cf. Brief for National

Association of Counties et al. as Amici Curiae 29, 30

("[T]o the extent that a rule permitting courts to bypass

the merits makes it more difficult for civil rights plaintiffs

to pursue novel claims, they will have greater reason to

press custom, policy, or practice [damages] claims

against local governments"). It is hard to see how the

Saucier procedure could have a significant effect on a

civil rights plaintiff's decision whether to seek damages

only from a municipal employee or also from the

municipality. Whether the Saucier procedure is

mandatory or discretionary, the plaintiff will presumably

take into account the possibility that the individual

defendant will be held to have qualified immunity, and

presumably the plaintiff will seek damages from the

municipality as well as the individual employee if the

benefits of doing so (any increase in the likelihood of

recovery or collection of damages) outweigh the

litigation costs.

Nor dowe think that allowing the lower courts to exercise

their discretion with respect to the Saucier procedure

will spawn "a new cottage industry of litigation . . . over

the standards for deciding whether to reach the merits

in a given case." Brief for National Association of

Counties supra, at 29, 30. It does not appear that such

a "cottage industry" developed prior to Saucier, and we

see no reason why our decision today should produce

such a result.

IV

Turning to the conduct of the officers here, we hold that

petitioners are entitled to qualified immunity because

the entry did not violate clearly established law. [8] An

officer conducting a search is entitled to qualified

immunity where clearly established law does not show

that the search violated [*244] the Fourth Amendment.

See Anderson, 483 U.S., at 641, 107 S. Ct. 3034, 97 L.

Ed. 2d 523. This inquiry turns on the "objective legal

[***581] reasonableness of the action, assessed in light

of the legal rules that were clearly established at the

time it was taken."Wilson v. Layne, 526 U.S. 603, 614,

119 S. Ct. 1692, 143 L. Ed. 2d 818 (1999) (internal

quotation marks omitted); see Hope v. Pelzer, 536 U.S.

730, 739, 122 S. Ct. 2508, 153 L. Ed. 2d 666 (2002)

("[Q]ualified immunity operates to ensure that before

they are subjected to suit, officers are on notice their

conduct is unlawful" (internal quotationmarks omitted)).

When the entry at issue here occurred in 2002, the

"consent-once-removed" doctrine had gained

acceptance in the lower courts. This doctrine had been

considered by three Federal Courts of Appeals and two

State Supreme Courts starting in the early 1980's. See,

e.g., United States v. Diaz, 814 F.2d 454, 459 (CA7),

cert. denied, 484 U.S. 857, 108 S. Ct. 166, 98 L. Ed. 2d

120 (1987); United States v. Bramble, 103 F.3d 1475

(CA9 1996); United States v. Pollard, 215 F.3d 643,

648-649 (CA6), cert. denied, 531 U.S. 999, 121 S. Ct.

498, 148 L. Ed. 2d 469 (2000); [**823] State v. Henry,

133 N. J. 104, 627 A.2d 125 (1993); State v. Johnston,

184 Wis. 2d 794, 518 N.W.2d 759 (1994). It had been

accepted by every one of those courts. Moreover, the

Seventh Circuit had approved the doctrine's application

to cases involving consensual entries by private citizens

acting as confidential informants. See United States v.

Paul, 808 F.2d 645, 648 (1986). The Sixth Circuit

reached the same conclusion after the events that gave

rise to respondent's suit, seeUnited States v. Yoon, 398

F.3d 802, 806-808, cert. denied, 546 U.S. 977, 126 S.

Ct. 548, 163 L. Ed. 2d 460 (2005), and prior to the Tenth

Circuit's decision in the present case, no court of appeals

had issued a contrary decision.

The officers here were entitled to rely on these cases,

even though their own Federal Circuit had not yet ruled
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on "consent-once-removed" entries. [9] The principles

of qualified immunity shield an officer from personal

liability when an officer reasonably believes that his or

her conduct complies with the law. Police officers are

entitled to rely on existing lower court cases without

facing personal liability for their [*245] actions. In

Wilson, we explained that a Circuit split on the relevant

issue had developed after the events that gave rise to

suit and concluded that "[i]f judges thus disagree on a

constitutional question, it is unfair to subject police to

money damages for picking the losing side of the

controversy." 526 U.S., at 618, 119 S. Ct. 1692, 143 L.

Ed. 2d 818. Likewise, here, where the divergence of

views on the consent-once-removed doctrine was

created by the decision of the Court of Appeals in this

case, it is improper to subject petitioners to money

damages for their conduct.

Because the unlawfulness of the officers' conduct in this

casewas not clearly established, petitioners are entitled

to qualified immunity.We therefore reverse the judgment

of the Court of Appeals.

It is so ordered.

References
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Case Summary

Procedural Posture

Appellant county challenged an order of the Circuit

Court of Dade County (Florida) dismissing its lawsuit

against appellees, gun manufacturers and retailers,

alleging negligence, strict liability for defective products,

public nuisance, and ultra hazardous activity, in an

effort to recover costs of responding to firearms

incidents.

Overview

Appellant county filed a lawsuit against appellee gun

industry alleging negligence, strict liability for defective

products, public nuisance, and ultra hazardous activity,

in an effort to recover its costs of responding to firearms

incidents. Further, appellant sought injunctive relief

regarding the manufacturing, safety, and distribution of

guns. The trial court dismissed the complaint with

prejudice and appellant challenged the dismissal. The

court held the dismissal of the complaint was

appropriate because appellant did not allege the act of

manufacturing a gun was abnormally dangerous, rather

it merely asserted the use of the completed product by

others was unusually dangerous. Therefore, appellant

failed to plead appellees owed a duty that was breached

in the manufacture and sale of guns. The court

admonished appellant was attempting to regulate

firearms and ammunition, which it was specifically

precluded from doing by Fla. Stat. ch. 790.33 (1999).

The court affirmed, holding appellant's frustration could

not be alleviated through litigation, as the judiciary was

not empowered to enact regulatorymeasures under the

guise of injunctive relief.

Outcome

Judgment affirmed, because appellant did not allege

the act of manufacturing a gun was abnormally

dangerous; but instead alleged the use of the completed

product by others was unusually dangerous; therefore,

there was no duty which had been breached by

appellees so as to support a cause of action.
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Judges: Before GERSTEN, *

Opinion by: FLETCHER

Opinion

[*1043] FLETCHER, Judge.

Miami-Dade County and its Mayor, Alexander Penelas,

[together "County"], filed a complaint against twenty-six

federally licensed firearms manufacturers, three

firearms trade associations, and two firearms [*1044]

retail dealers, alleging various theories, including

negligence, strict liability for defective products, public

nuisance, and ultra hazardous activity, in an effort to

recover the County's costs of responding to firearms

incidents. The County's complaint also seeks injunctive

relief requiring manufacturers to implement life-saving

features into their products, and to alter the method of

firearmdistribution and sale so as to better keep firearms

out of criminal circulation. We affirm the trial court's

dismissal of the County's action with prejudice.

We have been referred to and examined numerous

appellate decisions of other jurisdictions. It appears that

all of the appellate decisions but one 1
[**3] preclude

relief similar to that requested here by the County.

However, we do not need to look much, if at all, beyond

Florida appellate decisions. In Trespalacios v. Valor

Corp. of Fla., 486 So. 2d 649 (Fla. 3d DCA 1986), a

madman shot and killed eight individuals with a "riot and

combat" shotgun. Trespalacios, as personal

representative of the estate of one of the victims, brought

suit against the seller of the weapon, the distributor, and

the manufacturer, on theories of negligence and strict

product liability. In affirming the trial court's dismissal as

to the distributor and themanufacturer, this court stated:

[**4] "The complaint . . . failed to state a claim on a strict

liability theory because there was no allegation that the

product was defective, i.e., that it failed to operate as

the consumer expected, and that the defect was the

proximate cause of injury.

For the reasons that the firearm was not defective, that

manufacture or distribution of theweapon is not unlawful

pursuant to either state law or the federal Gun Control

Act of 1968, 18 U.S.C. §§ 921-928 (1982), and that

neither the manufacturer nor distributor had a duty to

prevent the sale of handguns to persons who are likely

to cause harm to the public, there was no duty which

had been breached by the manufacturer and distributor

so as to support a cause of action based on negligence."

486 So. 2d at 650 (citations omitted).

As to the contention that the appellees or some of them

are engaged in an ultra hazardous activity for which

they should be held liable, the Fourth District Court of

Appeal concluded in Coulson v. DeAngelo, 493 So. 2d

98, 99 (Fla. 4th DCA 1986):

"The complaint alleged that the manufacturer should be

held strictly liable for engaging in an ultra hazardous

[**5] activity. . . . Liability under the doctrine is generally

imposed where a defendant engages in an activity

which involves a risk of serious harm. The plaintiff did

not allege that the act of manufacturing the gun was

abnormally dangerous; instead he alleged that the use

of the completed product by others was unusually

dangerous. Thus, the trial court correctly dismissed this

count of complaint."

The United States Eleventh Circuit Court of Appeals, in

Shipman v. Jennings Firearms, Inc., 791 F.2d 1532

(11th Cir. 1986), also dealing with the issue of ultra

* Judge Green did not hear oral argument, but participated in the decision.

1

Kelley v. R.G. Indus., Inc., 304 Md. 124, 497 A.2d 1143 (Md. Ct. App. 1985), in which the Maryland court, while rejecting the

theories put forth by the County here, developed a "Saturday Night Special" theory of liability relating to cheap handguns

virtually designed to fall into the hands of the ill-intentioned. This theory was, however, superseded by legislation, seeMd.Ann.

Code art. 27 § 36- I(h), as noted in Copier by and through Lindsey v. Smith & Wesson Corp., 138 F.3d 833, 837 n.3 (10th Cir.

1998). For a further discussion of the Kelley theory, seeMatthew S. Steffey, Torts- Strict Liability-Manufacturers' or Marketers'

Liability for the Criminal Use of Saturday Night Specials: ANewCommon LawApproach-Kelley v. R.G. Industries, 304Md. 124,

497 A.2d 1143 (Md. 1985) 14 Fla. St. L. Rev. 149 (Spring, 1986).
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hazardous activity, cited and applied Florida case law 2

dealing with the doctrine. [*1045] The federal court

observed that under this doctrine Florida imposes

liability for damages resulting solely fromactivitieswhich

occur on land and which pose an unusual and

unnecessarily high risk of harm to neighboring

landowners and their property. Involvedwas a "Saturday

Night Special" 3 used by the shooter. The court affirmed

the trial court's summary judgment in favor of the

manufacturer/distributor, concluding that Florida state

courts rejected or would reject the novel theory of

"Saturday Night Special" hazardous activity [**6] as

proposed by Shipman.

K-Mart Enter. of Fla., Inc. v. Keller, 439 So. 2d 283 (Fla.

3d DCA1983) is not relevant to our inquiry as it involved

an action against a firearms retail seller who unlawfully
4 sold a rifle to a purchaser who was both the subject of

a felony information and an unlawful user of marijuana.

The purchaser then entrusted theweapon to his brother,

an ex-heroin addict and alcoholic who was drunk, and

who shot the plaintiff, Keller. This was thus a direct

action by the injured party against a retail seller who

violated federal law. We do not have such direct action

before us.

[**7] The County's request that the trial court use its

injunctive powers to mandate the redesign 5
[**8] of

firearms and declare that the appellees' business

methods create a public nuisance, is an attempt to

regulate firearms and ammunition through the medium

of the judiciary. Clearly this round-about attempt is

being made because of the County's frustration at its

inability to directly regulate firearms, an exercise

proscribed by section 790.33, Florida Statutes (1999)

which expressly preempts to the state legislature the

entire field of firearm and ammunition regulation. 6 The

County's frustration cannot be alleviated through

litigation as the judiciary is not empowered to "enact"

regulatory measures in the guise of injunctive relief.

The power to legislate belongs not to the judicial branch

of government, but to the legislative branch. SeeArt. II,

§ 3, and Art. III, Fla. Const.

The trial court's dismissal with prejudice of the amended

complaint is affirmed.

2 Pursuant to Erie R.R. v. Tompkins, 304 U.S. 64, 58 S. Ct. 817, 82 L. Ed. 1188 (1938).

3 As in Kelley v. R.G. Indus., Inc., 304 Md. 124, 497 A.2d 1143 (Md. Ct. App. 1985).

4 In violation of the gun control provisions of the Omnibus Crime Control and Safe Streets Act, 18 U.S.C. § 922 (1976).

5 A design that would prevent the weapons from being used by unauthorized persons; a design that would alert users that a

round is in the weapon's chamber; a design that would prevent the weapon from being fired when the ammunition magazine

is removed; etc.

6 For additional discussions of the right to bear arms see The Corresponding Duty to the Right of Bearing Arms, 39 Fla. B. J.

167 (1965); The Right to Bear Arms, in CONSTITUTIONAL LITIGATION IN FLORIDA, Fla. B. C.L.E. Manual 115 (1973).
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Sturm, Ruger & Company, Inc., et al., Respondents.

Subsequent History: Appeal denied by AG of N.Y. v.

Sturm, 2003 N.Y. LEXIS 3291 (N.Y., Oct. 21, 2003)

Prior History: Appeal from an order of the Supreme

Court (Louis York, J.), entered August 24, 2001 in New

York County, which granted defendants' motions to

dismiss the complaint for failure to state a cause of

action.

Disposition: Order affirmed.

Case Summary

Procedural Posture

Plaintiff State of New York appealed an order of the

Supreme Court, New York County (New York), which

consolidated and grantedmotions to dismiss the State's

public nuisance complaint against defendants, gun

manufacturers, wholesalers, and retailers.

Overview

The State claimed that illegally possessed handguns

were a common-law public nuisance. It also claimed

that defendants created and contributed to that public

nuisance because their manufacturing and marketing

practices knowingly placed a disproportionate share of

handguns in the possession of people who used them

unlawfully. The motion court dismissed the complaint

for failure to state a cause of action because defendants

were highly regulated and were engaged in the lawful

manufacture and marketing of a defect-free product.

The court affirmed, holding that (1) defective products

had previously been found not to be a public nuisance

as a matter of law, thus lawful products such as

handguns could not be deemed a public nuisance; (2)

federal trace requests on guns did not contain

information sufficient to let defendants know where or

how to adjust their business practices to reduce the

number of guns attractive to criminals; (3) the harm the

State asserted was too remote from defendants' lawful

commercial activity to hold them accountable for

common-law public nuisance; and (4) resolution of the

State's issues was best left to the legislative and

executive branches.

Outcome

The court affirmed the motion court's order dismissing

the State's complaint.
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Opinion by: MARLOW

Opinion

[*92] [**194] Marlow, [***3] J.

Plaintiff State of New York, by its Attorney General,

commenced this action with a complaint alleging that

defendant corporations, which are handgun

manufacturers, wholesalers and retailers, have created,

contributed to, and maintained a public nuisance by

their respective manufacturing, distributing and

marketing practices. Plaintiff now appeals from an order

of the Supreme Court which consolidated and granted

defendants' motions to dismiss the complaint for failure

to state a cause of action. While originally pleading both

a statutory (Penal Law § 400.05 [1]) and a common-law

public nuisance cause of action, plaintiff, on this appeal,

does not challenge the motion court's dismissal of the

former. Thus, the only remaining [*93] issue is whether

the motion court correctly dismissed, pursuant toCPLR

3211 (a) (7), the cause of action for common-law public

nuisance.

Plaintiff's complaint, as pertinent here, claims that

illegally possessed handguns are a common-law public

nuisance because they endanger the health and safety

of a significant portion of the population; interfere with,

offend, injure and otherwise cause damage to the public

[***4] in the exercise of rights common to all; and that,

after being placed on actual and constructive notice that

guns defendants sell, distribute and market are being

used in crimes, they have, by their conduct and

omissions, created, maintained and contributed to this

public nuisance, because they manufacture, distribute

and market handguns allegedly in a manner that

knowingly places a disproportionate number of

handguns in the possession of people who use them

unlawfully. Plaintiff further claims that defendants are

on notice that certain types of guns, and guns sold in

certain locales, are disproportionately used in the

commission of crimes. They base that claim on the

results of trace requests which the Bureau of Alcohol,

Tobacco and Firearms (BATF) initiates with respect to

guns used in or associated with crimes, in furtherance

of its duty to enforce and manage the federal firearm

regulatory scheme.

Plaintiff therefore seeks an order, inter alia, "(1) directing

defendants to abate the nuisance they have created

and maintain within the State of New York; [and] (2)

directing each defendant to cease contributing to and

maintaining the nuisance within the State of New York."

[***5] The motion court dismissed plaintiff's complaint

on the ground that it fails to state a cause of action for

common-law public nuisance. The court so found

because defendants are engaged in the lawful

manufacture, marketing and sale of a defect-free

product in a highly regulated activity far removed from

the downstream, unlawful use of handguns that is out of

their control and constitutes the nuisance alleged. The

court ruled that, in order to survive a dismissal motion,

plaintiff was required to allege more specific facts to

show how defendants are linked to, and how they

contributed to that nuisance, because BATF trace

request information presently available to defendants is

insufficient to support a common-law public nuisance

lawsuit.

We agree and affirm, based on the reasoning and

implications of ( Hamilton v Beretta U.S.A. Corp. 96

N.Y.2d 222, 727 N.Y.S.2d 7, 750 N.E.2d 1055 [2001])

and the fact that the legislative and executive branches

are [*94] better suited to address the societal [**195]

problems concerning the already heavily regulated

commercial activity at issue.

The NewYork Court of Appeals has never recognized a

common-law public nuisance cause of action based on

allegations [***6] like those in this complaint. Moreover,

other jurisdictions have dismissed public nuisance

claims against firearms manufacturers on similar or

other grounds (see City of Philadelphia v Beretta U.S.A.
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Corp., 277 F.3d 415 [3d Cir 2002] [civic organizations

lacked standing to sue gun manufacturers on claim that

gun industry's methods for distributing guns were

negligent and a public nuisance since there was no

causal nexus between manufacturers' conduct and

alleged injuries of civic organizations' members and

because action could not proceed in absence of

participation of members of organizations who actually

sustained damage]; Camden County Bd. of Chosen

Freeholders v Beretta, U.S.A. Corp., 273 F.3d 536 [3d

Cir 2001] [causal chain too attenuated to make out

public nuisance claim associated with criminal use of

handguns]; Ileto vGlock, Inc., 194 F. Supp. 2d 1040 [CD

Cal 2002] [applying California state law, federal court

concluded that manufacture and sale of nondefective

product cannot give rise to public nuisance claim];

District of Columbia v Beretta U.S.A. Corp., 2002 WL

31811717 [DC Super Ct, Dec. 16, 2002] [action [***7]

for public nuisance not sustainable as a matter of law

because it is not based upon conduct of defendants that

violates any criminal law or any municipal regulation or

health and safety law of the District of Columbia];City of

Gary ex rel. King v Smith & Wesson Corp., 2001 WL

333111 [Ind Super Ct, Jan. 11, 2001] [conduct cannot

constitute public nuisance under Indiana law unless it is

actionable under some theory of tort law]; Penelas v

Arms Tech., Inc., 778 So. 2d 1042 [Fla Ct App, 3d Dist

2001] [Florida statute expressly preempts entire field of

firearm and ammunition regulation]; Ganim v Smith &

Wesson Corp., 258 Conn 313, 780 A.2d 98 [2001]

[plaintiffs' public nuisance claim dismissed because

harms alleged too indirect and remote from defendants'

conduct]). 1

[*95] In its most recent opinion on the accountability of

gun manufacturers and dealers, the New York Court of

Appeals in Hamilton said nothing to suggest that it is

moving in the direction of sustaining other types of tort

claims in this area of commercial activity.

Notwithstanding the arguments advanced by plaintiff,

our reading of Hamilton suggests the Court's resolve to

maintain its present and longstanding posture of denying

liability where the causal connection between the

alleged business [**196] conduct and harm is too

tenuous and remote. Hamilton, just as here, deals with

defendants' manufacturing, distribution, marketing and

sales practices, but, unlike here, does so in the context

of a lawsuit by private plaintiffs against defendants

based on a claim, inter alia, of negligent marketing, a

tort different from the instant common-law public

nuisance claim. However,much of theCourt's reasoning

in dismissing the Hamilton negligent marketing

complaint logically, and most aptly, applies to our

consideration of this plaintiff's common-law public

nuisance claim.

To begin with, the Court reasoned that, generally,

defendant gun manufacturers do not owe a "duty to

control the [***9] conduct of third persons so as to

prevent them from harming others, even where as a

practical matter defendant can exercise such control." (

Hamilton, 96 N.Y.2d at 233, quoting D'Amico v Christie,

71 N.Y.2d 76, 88, 524 N.Y.S.2d 1, 518 N.E.2d 896

[1987].) Indeed, the Hamilton Court, unanimously and

specifically, rejected the plaintiffs' contention that gun

manufacturers have a general duty of care born of their

purported ability to lessen the risks of illegal gun

trafficking because they have the power to restrict

marketing and product distribution.

The root of the Hamilton Court's reasoning, in a

significant measure, appears to be as follows ( 96

N.Y.2d at 233): "This judicial resistance to the expansion

of duty grows out of practical [*96] concerns both about

potentially limitless liability and about the unfairness of

imposing liability for the acts of another."

Although the tort of common-law public nuisance is

defined differently from negligentmarketing, this quoted

1 But see National Assn. for Advancement of Colored People v Acusport Corp., 210 F.R.D. 446 (ED NY 2002) (where

complaint against manufacturers and distributors of firearms alleged improper sale and distribution of guns resulting in

thousands of deaths a year, plaintiff stated a public nuisance claim under NewYork law);City of Chicago v Beretta U.S.A. Corp.,

337 Ill. App. 3d 1, 785 N.E.2d 16, 271 Ill. Dec. 365 (App Ct, 1st Dist 2002), lv allowed 203 Ill. 2d 544, 788 N.E.2d 727, 273 Ill.

Dec. 136 (2003) (public nuisance cause of action stated where complaint alleged that defendants' collective marketing

practices unreasonably facilitated unlawful possession and use of firearms); Young v Bryco Arms, 327 Ill. App. 3d 948, 765

N.E.2d 1, 262 Ill. Dec. 175 (App Ct, 1st Dist 2001), lv allowed 201 Ill. 2d 619, 786 N.E.2d 202, 271 Ill. Dec. 944 (2002)

[***8] (public nuisance law could be applied to manufacturers and distributors of handguns used by teenage gang members

to kill victims though handguns themselves were nondefective, legal products, where victims' survivors alleged that

manufacturers and distributors had intentionally created and maintained an illegal secondary gun market by oversupplying the

areas around city with handguns); City of Boston v Smith & Wesson Corp., 12 Mass. L Rep. 225, 2000 WL 1473568, 2000

Mass. Super. LEXIS 352 (Super Ct, July 13, 2000) (motion to dismiss denied where complaint alleged defendants intentionally

and negligently created andmaintained an illegal, secondary firearmsmarket which unreasonably interfered with public rights).
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concern expressed inHamilton is, as we see it, common

to both negligent marketing and public nuisance claims.

Although this public nuisance lawsuit is brought by the

Attorney General [***10] on behalf of the State of New

York--while the Hamilton action was one initiated by

private parties for negligent marketing--both were

brought against handgun manufacturers and sellers.

Plaintiff's attempt here to widen the range of

common-law public nuisance claims in order to reach

the legal handgun industry will not itself, if successful,

engender a limitless number of public nuisance lawsuits

by individuals against these particular defendants, as

was a stated concern in Hamilton ( 96 N.Y.2d at 233).

However, giving a green light to a common-law public

nuisance cause of action today will, in our judgment,

likely open the courthouse doors to a flood of limitless,

similar theories of public nuisance, not only against

these defendants, but also against a wide and varied

array of other commercial and manufacturing

enterprises and activities.

All a creative mind would need to do is construct a

scenario describing a known or perceived harm of a sort

that can somehow be said to relate back to the way a

company or an industry makes, markets and/or sells its

nondefective, lawful product or service, and a public

nuisance claim would be conceived and a lawsuit born.

[***11] A variety of such lawsuits would leave the

starting gate to be welcomed into the legal arena to run

their cumbersome course, their vast cost and tenuous

reasoning notwithstanding. Indeed, such lawsuits

employed to address a host of societal problems would

be invited into the courthouse whether the problems

they target are real or perceived; whether the problems

are in someway caused by, or perhapsmerely preceded

by, the defendants' completely lawful business

practices; regardless of the remoteness of their actual

cause or of their foreseeability; and regardless of the

[**197] existence, remoteness, nature and extent of

any intervening causes between defendants' lawful

commercial conduct and the alleged harm.

As one court put it in a case involving similar issues

under New Jersey law (Camden County Bd. of Chosen

Freeholders v Beretta, U.S.A. Corp., 273 F.3d 536, 540

[2001]):

"Whatever the precise scope of public nuisance law

in New Jersey may be, no New Jersey court has

[*97] ever allowed a public nuisance claim to

proceed against manufacturers for lawful products

that are lawfully placed in the stream of commerce.

On the contrary, the courts have enforced the

boundary between the well-developed [***12] body

of product liability law and public nuisance law.

Otherwise, if public nuisance law were permitted to

encompass product liability, nuisance law 'would

become a monster that would devour in one gulp

the entire law of tort.' Tioga Public Sch. Dist. v U.S.

Gypsum Co., 984 F.2d 915, 921 (8th Cir 1993). If

defective products are not a public nuisance as a

matter of law, then the non-defective, lawful

products at issue in this case [handguns] cannot be

a nuisance without straining the law to absurdity."

We are not saying--just as the Court of Appeals has not

said--that a common-lawpublic nuisance claim is always

an inappropriate legal tool to address consequential

harm from all forms of commercial activity. Indeed, New

York courts have permitted such lawsuits in the past

(see New York Trap Rock Corp. v Town of Clarkstown,

299 N.Y. 77, 80-81, 85 N.E.2d 873 [1949]). Although

plaintiff relies on New York Trap Rock in this context,

that reliance ismisplaced. In that case a public nuisance

counterclaim against New York Trap Rock survived a

motion to dismiss. However, plaintiff's legal position

here is critically different, because of the nature of

[***13] the targeted activity of the Trap Rock

Corporation. Trap Rock's activity was blasting which,

wholly unlike the business practices alleged here, was

the direct and immediate cause of the damage to others

nearby. In New York Trap Rock there was no

subsequent, intervening criminal or other act or event,

initiated by any third party, beyond Trap Rock's control,

that can be said to have caused or contributed to the

damage beyond the blasting itself--damage which was

spatially and temporally proximate to the Trap Rock

blasting site and activity.

Plaintiff's reliance on City of Rochester v Premises

Located at 10-12 S. Washington St. (180 Misc. 2d 17,

687N.Y.S.2d 523 [1998]) is similarlymisplaced because

even though the court there held defendants liable for

conduct of their patrons both in and outside of

defendant's nightclub, the patrons' off-premises conduct

occurred in spatial proximity to defendant's premises

and in temporal proximity to its commercial activity, and

the conduct was very much related to the commercial

entity's business activity (see also [*98] Packett v

Herbert, 237 Va. 422, 425-426, 377 S.E.2d 438, 441-

442, 5 Va. Law Rep. 1984 [1989]; Gelletly v Common-

wealth, 16 Va.App. 457, 459-460, 430 S.E.2d 722, 724,

9 Va. Law Rep. 1386 [1993]). [***14] Moreover, the

conduct itself in some respects violated the Penal Law
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in that it was disorderly, consisting also of assaults,

fighting and shootings. Furthermore, the character of

the premises as a nightclub serving alcoholic beverages,

when viewed in light of the other facts, extinguishes any

doubt that the cited obnoxious, illegal and offensive

behavior caused the harm alleged, was its immediate

and direct cause, and was, at least in part, inextricably

intertwined with defendant's commercial activity, i.e.,

the sale of alcoholic beverages for immediate

consumption (see also [**198] Sunset Amusement Co.

v Board of Police Commrs., 7 Cal.3d 64, 84, 101 Cal.

Rptr. 768, 496 P.2d 840, 853 [1972], appeal dismissed

409 U.S. 1121, 35 L. Ed. 2d 254, 93 S. Ct. 940 [1973] [in

denying renewal permit application, court rejected

defendant's claim that its roller skating rink should not

be held responsible for serious traffic congestion,

numerous and varied traffic offenses, thefts andmisuse

of private property committed by its patrons off the

premises]). 2

[***15] [*99] In asking this Court to allow the pursuit of

a common-law public nuisance cause of action, plaintiff

would have us summarily ignore:

(1) the fact that the Court of Appeals, in Hamilton ( 96

N.Y.2d at 238-239, 239 n 8), found a lack of sufficiently

specific information provided by BATF trace requests,

and noted the practical problem of asking [**199]

defendants themselves to further investigate the trace

request information;

(2) the importance and fairness of considering such

concepts as remoteness, duty, proximate cause and

the significance of the indisputable intervention of

unlawful and frequently violent acts of criminals--over

whom defendants have absolutely no control--who

actually, directly, and most often intentionally, cause the

cited harm;

(3) the significance and unfairness of holding defendants

accountable even though their commercial activity is

2 Other cases where public nuisance claims have been allowed to proceed involve specific harm directly attributable to

defendant or defendant's activity (see e.g. Clawson v Central Hudson Gas & Elec. Corp., 298 N.Y. 291, 83 N.E.2d 121 [1948]

[new trial on public nuisance claim where evidence showed defendant electric company maintained dam in such a way that

spray formed ice upon bridge and approaches which created dangerous condition for users of public highway of which bridge

was a part];Hoover v Durkee, 212A.D.2d 839, 622 N.Y.S.2d 348 [1995] [evidence supported finding that racetrack was a public

nuisance--noise generated by track drowned out all other sounds, prevented conversation at home or on the phone, even with

windows closed, there was an increase in traffic, and public address system could be heard from a significant distance];People

v HSTMeth, 43A.D.2d 932, 352N.Y.S.2d 487 [1974] [evidence, which included results of police investigation, which uncovered

illegal drug trafficking on premises, in some cases involving clinic employees, sufficient to sustain finding that defendant's

methadone clinic constituted a public nuisance]; State of New York v Ole Olsen, Ltd., 38 A.D.2d 967, 331 N.Y.S.2d 761 [1972]

[sale of properties with nuisance consisting of improper and inadequate sewage disposal systems did not absolve vendor's

liability for creation of public nuisance even though control had passed to purchasers]; State of New York v Fermenta ASC

Corp., 160 Misc. 2d 187, 608 N.Y.S.2d 980 [1994], appeal dismissed 238 A.D.2d 400, 656 N.Y.S.2d 342 [1997], lv denied 90

N.Y.2d 810, 686N.E.2d 1366, 664N.Y.S.2d 271 [1997] [substantial unresolved questions of fact in public nuisance casewhere

plaintiffs claimed that highly soluble byproduct of defendant's herbicide contaminated groundwater]; State of New York v

Schenectady Chems., 117 Misc. 2d 960, 459 N.Y.S.2d 971 [1983], affd as mod 103A.D.2d 33, 479 N.Y.S.2d 1010 [1984] [court

allowed public nuisance action to proceed against chemical manufacturer who had contracted with a third party to dispose of

chemical water, even though resulting groundwater contamination occurred over 30-year period];State of NewYork vWaterloo

Stock Car Raceway, 96 Misc. 2d 350, 357, 409 N.Y.S.2d 40 [1978] [where everyone had their eardrums "hammered away"

during night stock car races, expected aftermath of dust accumulation on their property, and lived in fear for their continued

safety, operation of racetrack constituted a public nuisance that should be discontinued]; County of Sullivan v Filippo, 64 Misc.

2d 533, 315 N.Y.S.2d 519 [1970] [evidence established that if programs, including rock festivals, planned for a certain date,

which included proposed ticket sales of 50,000 and over 18 hours of performing, were permitted to go on, use of highways,

medical facilities and other facilities would have imposed unreasonable and excessive burden on people of county and

constituted threatened public nuisance]; Town of Preble v Song Mtn., 62 Misc. 2d 353, 308 N.Y.S.2d 1001 [1970] [court

enjoined proposed rock festival which was to be held at ski resort and expected to draw 30,000 and which would interfere

substantially with the rights of general public in the vicinity]; City of Rochester v Charlotte Docks Co., 114 N.Y.S.2d 37 [1952]

[noise emitted by coal transshippers' shake-out unloading operation in evening and nights unreasonably interfered with and

was detrimental to the comfort, repose and health of nearby residents and constituted a public nuisance]; City & County of

Honolulu v Cavness, 45 Haw. 232, 364 P.2d 646 [1961] [building which was situated in congested area adjacent to public street

of city and which was found to be in great danger of collapse by reason of its deteriorated state was a public nuisance both at

common law and under city and county building code]).
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wholly lawful and currently heavily regulated, and that

their products are nondefective; and

(4) the plain fact that courts are the least suited, least

equipped, and thus the least appropriate branch of

government to regulate and micromanage the

manufacturing, marketing, distribution and sale of

handguns.

[***16] The Qualitative Inadequacy of BATF Trace

Requests to Achieve this Lawsuit's Goal.

Central to plaintiff's claim is an assertion that defendants

are on actual and constructive notice through trace

requests by [*100] BATF that they are deliberately

choosing to manufacture handguns that are attractive

to criminals. Plaintiff further alleges that defendants

knowingly manufacture, distribute and sell an endless

supply of guns that disproportionately wind up in criminal

hands in New York. Plaintiff claims that defendants,

knowing where and how to market and make handguns

in a way that meets the demand of an illegal gun

market, do so by their design,marketing and distribution

choices.

Therefore, it is the trace requests defendants receive

from the BATF and the information allegedly flowing

from them which form the foundation of plaintiff's

allegation that defendants' knowing business practices

give rise to a legally cognizable claim of public nuisance.

Plaintiff thus argues that its complaint sufficiently alleges

a cause of action for public nuisance because it states

that defendants' conduct knowingly results in an

increase in the number of guns in criminal hands and

that [***17] defendants have the power to abate that

consequence by adjusting their business practices.

However, the Hamilton Court rejected notions similar to

the one this plaintiff advances, namely, that through

trace requests which defendants receive from theBATF,

they are given information about guns they design,

make and market sufficient to know where and how to

adjust their business practices so as to reduce the

number of guns attractive to criminals, and to limit their

sales in ways which would allegedly lessen their

distribution into areas where disproportionate numbers

of crime guns are seized. Thus, theHamiltonCourt said

( 96 N.Y.2d at 238-239):

"Plaintiffs' experts explained that a crime gun trace

is the means by which the BATF reconstructs the

distribution history of a gun used in a crime or

recovered by the police. While [handgun]

manufacturersmay be generally aware of traces for

which they are contacted, they are not told the

purpose of the trace, nor are they informed of the

results. The BATF does not disclose any

subsequently acquired retailer or purchaser

information to the manufacturer. Moreover,

manufacturers are not in a position to acquire [***18]

such information on their own. Indeed, plaintiffs' law

enforcement experts agreed that manufacturers

should not make any attempt to investigate illegal

gun trafficking on their own since such attempts

could disrupt pending criminal investigations and

endanger the lives of undercover officers."

[**200] [*101] Indeed, the Court inHamilton ( 96N.Y.2d

at 237 n 5) referred to the gaps in information provided

by trace requests, and it suggested that, "[b]ecause of

BATF's continued pursuit in identifying how handguns

enter the illegal market, it may well be that a core group

of corrupt FFLs [federal firearms licensees] will emerge

at some future time. This might alter the duty equation."

Therefore, we see it as inappropriate at this juncture to

sustain this complaint. There is no reason to believe

that the level of knowledge flowing from the instant

trace requests today is any greater than it was when

Hamilton was decided. This is especially so because

the duty which this plaintiff's complaint ultimately seeks

to impose is similar to the one the Hamilton Court

unanimously rejected.

Furthermore, we find relevant the Hamilton Court's

observation that there is no evidence [***19] of a

statistically significant relationship between "particular

classes" of dealers and crime guns. The Court thus

concluded ( id. at 236):

"To impose a general duty of care upon the makers

of firearms under these circumstances because of

their purported ability to control marketing and

distribution of their products would conflict with the

principle that any judicial recognition of a duty of

care must be based upon an assessment of its

efficacy in promoting a social benefit as against its

costs and burdens (see, Waters v New York City

Hous. Auth., 69 N.Y.2d 225, 513 N.Y.S.2d 356, 505

N.E.2d 922 supra). Here, imposing such a general

duty of care would create not only an indeterminate

class of plaintiffs but also an indeterminate class of

defendants whose liability might have little

relationship to the benefits of controlling illegal guns

(see Waters, 69 N.Y.2d, at 230)."
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Duty, Remoteness, Proximate Cause and the

Intervening Acts of Third Parties.

Plaintiff argues, in part, that a common-law public

nuisance cause of action merely requires plaintiff to

allege the existence of circumstances that appear as a

public [***20] nuisance, and to assert acts of a defendant

that create, contribute to, or maintain that nuisance.

The Court of Appeals' definition goes further, however,

and includes the concept of conduct or omissions that

"offend, interfere with or cause damage to the public in

the exercise of rights common to all * * * in a manner

such as to offend publicmorals, interfere with use by the

public of a public [*102] place or endanger or injure the

property, health, safety or comfort of a considerable

number of persons" ( Copart Indus. v Consolidated

Edison Co., 41 N.Y.2d 564, 568, 394 N.Y.S.2d 169, 362

N.E.2d 968 [1977]). The question thus is whether the

concept of duty, so relevant to other causes of action,

plays any part in an examination of the validity of this

common-law public nuisance lawsuit.

Plaintiff cites no New York decision which imposes an

undefined duty of care on handgun manufacturers and

distributors, with respect to the design, manufacture,

marketing or selling of their product, other than the

obligation to follow relevant statutes and regulations. In

fact, we have held in a products liability case against,

inter alia, members of the handgun industry, that "New

York [***21] does not impose a duty upon amanufacturer

to refrain from the lawful distribution of a non-defective

product (see, Elsroth v Johnson & Johnson, 700 F.

Supp. 151, 156)" ( Forni v Ferguson, 232 A.D.2d 176,

177, 648 N.Y.S.2d 73 [1996]). Moreover, the

manufacturers in Forni "certainly had no control over

the criminal [**201] conduct of a third party" (id.). Indeed,

albeit in the context of a negligent marketing case, the

Court of Appeals, in Hamilton ( 96 N.Y.2d at 232-233),

specifically rejected any notion that defendant gun

manufacturers and dealers owe a duty to control the

conduct of others.

The Court of Appeals further expressed its skepticism

about specific marketing adjustments that the Eastern

District suggested in Hamilton v Accu-Tek (62 F. Supp.

2d 802, 820 [1999]) would abate the problemof handgun

violence ( Hamilton 96 N.Y.2d at 235-236):

"Plaintiffs also assert that a general duty of care

arises out of the gunmanufacturers' ability to reduce

the risk of illegal gun trafficking through control of

themarketing and distribution of their products. The

District Court accepted this proposition and posited

[***22] a series of structural changes in

defendants' marketing and distribution regimes that

might 'reduce the risk of criminalmisuse by ensuring

that the first sale was by a responsible merchant to

a responsible buyer' ( Hamilton v Accu-Tek,* * * 62

F. Supp. 2d, at 820). Those changes, and others

proposed by plaintiffs that a jury might reasonably

find subsumed in a gun manufacturer's duty of

care, would have the unavoidable effect of

eliminating a significant number of lawful sales to

'responsible' buyers by 'responsible' Federal

firearms licensees (FFLs) who would be cut out of

the distribution chain under the suggested

'reforms.'"

[*103] Thus, the Court of Appeals seems reluctant to

extend duties currently recognized between certain

parties "beyond that limited class of plaintiffs tomembers

of the community at large" ( id. at 233). However, even

if such a legal duty were held to exist so as to hold these

defendants accountable in the context of a common-law

public nuisance claim, and, further, assuming plaintiff

has sufficiently pleaded that element--i.e., that by their

manufacturing and marketing decisions and practices

defendants created andmaintain a common-law [***23]

public nuisance in violation of a duty to the public at

large--plaintiff still falls short.

We so hold because (1) the harm plaintiff alleges is far

too remote from defendants' otherwise lawful

commercial activity to fairly hold defendants

accountable for common-law public nuisance; and (2)

defendants' lawful commercial activity, having been

followed by harm to person and property caused directly

and principally by the criminal activity of intervening

third parties, may not be considered a proximate cause

of such harm. 3

3 The Courts of Appeals in at least eight circuits have dismissed lawsuits by union health benefit funds against tobacco

companies to recover the costs of smoking-related illnesses on the ground that the harm to the fund participants is too remote

from the companies' wrongdoing to permit recovery under federal statutory and state common-law claims. Illustrative of the

rationale behind these dismissals is the "tortured path" that must be followed from the tobacco companies' wrongdoing to the

union health benefit funds' increased expenditures, which further demonstrates that plaintiff's claims are exactly the type of

indirect claims that proximate cause requirements are intended to weed out ( Steamfitters Local Union No. 420 Welfare Fund
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[***24] [**202] On remoteness and proximate cause,

the motion court correctly found to be fatally flawed

plaintiff's contention that, in order to advance a

cognizable common-law public nuisance claim, it need

only allege and prove that defendants' business

practices created or contributed to themaintenance of a

"public nuisance." While plaintiff aptly recognizes that it

must prove [*104] defendants caused or contributed to

the nuisance, we cannot also conclude that, no matter

how far removed from defendants' lawful business

practices the harm is felt, defendants nevertheless

remain liable under a common-law public nuisance

theory. We believe the motion court astutely observed,

"a line must eventually be drawn since there will be

many instances in which a party may have contributed

in some remoteway and yet it is inappropriate to subject

that party to tort liability. In other words, at some point, a

party is simply too far removed from the nuisance to be

held responsible for it." That rationale was apparently

an integral part of the Hamilton Court's finding that

defendants were not liable ( 96 N.Y.2d at 234

[connection between defendants, criminal wrongdoers

and plaintiffs is remote, [***25] running through several

links in a chain consisting of at least the manufacturer,

the federally licensed distributor or wholesaler, and the

first retailer, and most often including numerous

subsequent legal purchasers or even a thief]). Indeed,

"proximate cause is used essentially as a legal tool for

limiting a wrongdoer's liability only to those harms that

have a reasonable connection to his actions" ( Laborers

Local 17 Health & Benefit Fund v Philip Morris, Inc., 191

F.3d 229, 235 [1999]).

Thus, inPetitions of Kinsman Tr. Co. (388 F.2d 821, 825

[1968]), the Second Circuit, applying New York law,

found the connection between the negligence and

damage was too tenuous and remote. In Kinsman,

petitioner's employees negligently moored a ship in the

Buffalo River. The ship broke loose and struck another

ship, and both careened down the river crashing into a

bridge. The resulting wreckage formed a dam that

caused extensive flooding and an ice jam, disrupting

transportation for two months. Claimants, owners of

grain stored on their ships located on the river, were

unable to unload the grain and they sued petitioners for

the resulting damage (see also Ascher v F. Garafolo

Elec. Co., 113 A.D.2d 728, 729-731, 493 N.Y.S.2d 196

[1985] [***26] , affd 67 N.Y.2d 637, 490 N.E.2d 548, 499

N.Y.S.2d 681 [1986] [insufficient lighting of subway

platform, carrying dangerous trap and nuisance for

subway riders, not proximate cause of injury as amatter

of law]). Liability Imposed and Enforced by the Judiciary

for Lawful, Heavily Regulated, Commercial Activity

Involving a Nondefective Product.

One of our concerns in this public nuisance case of first

impression is not--as was the potential faced by the

Hamilton Court ( 96 N.Y.2d at 233)--a limitless number

of private plaintiffs who would likely appear at the

courthouse stepswerewe to allow this claim to proceed.

Rather, we see on the horizon, [*105] were we to

expand the reach of the common-law public nuisance

tort in the way plaintiff urges, the outpouring of [**203]

an unlimited number of theories of public nuisance

claims for courts to resolve and perhaps impose and

enforce--some of which will inevitably be exotic and

fanciful, wholly theoretical, baseless, or perhaps even

politically motivated and exploitative. Such lawsuits

could be leveled not merely against these defendants,

but, well beyond them, against countless other types of

commercial [***27] enterprises, in order to address a

myriad of societal problems--real, perceived or

imagined--regardless of the distance between the

"causes" of the "problems" and their alleged

consequences, and without any deference to proximate

cause. Such an explosion of litigation would

inappropriately engulf the courts beyond their means in

issues which the legislative and executive branches are

vastly better designed, equipped and funded to address.

Certainly, in this situation, as the Hamilton Court ( 96

N.Y.2d at 239 n 9) and themotion court both pointed out

in detail, the problems to which plaintiff's complaint

alludes are presently the subject of strict control and

regulation by the executive and legislative branches of

both the United States and New York State

v Philip Morris, Inc., 171 F.3d 912 [3d Cir 1999], cert denied 528 U.S. 1105, 145 L. Ed. 2d 713, 120 S. Ct. 844 [2000]; see also

Service Empls. Intl. Union Health &Welfare Fund v Philip Morris Inc., 346 U.S.App. D.C. 74, 249 F.3d 1068 [DC Cir 2001], cert

denied sub nom. Republic of Guatemala v Tobacco Inst., Inc., 534 U.S. 994, 151 L. Ed. 2d 380, 122 S. Ct. 463 [2001]; Lyons

v Philip Morris Inc., 225 F.3d 909 [8th Cir 2000]; United Food & Commercial Workers Unions, Empls. Health & Welfare Fund

v Philip Morris, Inc., 223 F.3d 1271 [11th Cir 2000]; Texas Carpenters Health Benefit Fund v Philip Morris Inc. 199 F.3d 788 [5th

Cir 2000]; International Bhd. of Teamsters, Local 734 Health & Welfare Trust Fund v Philip Morris Inc., 196 F.3d 818 [7th Cir

1999]; Laborers Local 17 Health & Benefit Fund v Philip Morris, Inc., 191 F.3d 229 [2d Cir 1999], cert denied 528 U.S. 1080, 145

L. Ed. 2d 673, 120 S. Ct. 799 [2000]; Oregon Laborers-Employers Health & Welfare Trust Fund v Philip Morris Inc., 185 F.3d

957 [9th Cir 1999], cert denied 528 U.S. 1075, 145 L. Ed. 2d 666, 120 S. Ct. 789 [2000]).
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governments. Indeed, they have been for many

decades. 4

[***28] Although there are cases like New York Trap

Rock (supra), and others involving valid claims of

common-law public nuisance, where judges can and do

take appropriate corrective action, courts are not always

the best forum to resolve problems associated with, or

which follow, every form of commercial activity. As for

those societal problems associated with, or following,

legal handgun manufacturing and marketing, their

resolution is best left to the legislative and executive

branches (see discussion BryceA. Jensen, Note, From

Tobacco to Health Care and Beyond--A Critique of

Lawsuits Targeting Unpopular Industries, 86 Cornell L.

Rev. 1334, 1371-1385 [2001]). Their significantly greater

resources render those two branches appropriately

empowered and, virtually always, vastly better suited to

address, investigate, evaluate, and resolve perceived

societal problems--problems which may be as remote

from a defendant's conduct and control as these. As a

practical matter, because of the ethical and legal limits

on its ability to [*106] investigate, gather information,

and act, and, further, in light of its often scant or even

nonexistent resources, a court is uniquely [***29]

ill-equipped to do so. Moreover, courts have not, by

virtue of statute or case law, been given authority to act

effectively in this specific setting.

The prospect of judges becoming embroiled in a

"hands-on" fashion in the minutiae of disputes over how

numerous companies manufacture and market their

products poses insurmountable obstacles aswe foresee

courts attempting to carefully monitor which models of

guns should or should not be designed, which ones

may be sold in exactly what quantities, to and by which

wholesalers, in which states, and to which individual

retailers in which communities. Beyond that, courts

could be asked to carve out geographic criteria for

marketing certain types of handguns and prohibiting,

counting, and limiting others, and then being asked to

implement, monitor and enforce such criteria for every

manufacturer, wholesaler, distributor and retailer

summoned to court by the State. [**204] Whatever

intentions or beliefs underlie this lawsuit's protective

goals, the courts are not designed or equipped for such

all-embracing new undertakings. Notably, nowhere in

its complaint does plaintiff particularize any practical

methods bywhich defendants should or could effectuate

[***30] an abatement of the alleged nuisance, or, even

more important, any specific, realistic, and practical

way judges could monitor and enforce any such

court-ordered abatement.

In light of the foregoing, we believe it is legally

inappropriate, impractical and unrealistic to mandate

that defendants undertake, and the courts enforce,

unspecified measures urged by plaintiff in order to

abate the conceded availability and criminal use of

illegal handguns.

Therefore, the order of the Supreme Court, New York

County (Louis York, J.), enteredAugust 24, 2001, which

consolidated and granted defendants' separatemotions

to dismiss the complaint for failure to state a cause of

action, should be affirmed, without costs.

Order, Supreme Court, New York County, entered

August 24, 2001, affirmed, without costs.

Dissent by: ROSENBERGER

Dissent

Rosenberger, J. (dissenting). I respectfully dissent.

The majority concludes that defendants' pre-answer

motion to dismiss, brought pursuant to CPLR 3211 (a)

(7), should be granted and the complaint dismissed,

based upon unfounded fears that a tidal wave of

frivolous public nuisance litigationwill ensue. In reaching

this conclusion, the majority abandons [***31] firmly

established procedural rules governing such motions,

to reach a result that is neither well founded nor

necessary.

[*107] The Attorney General of the State of New York,

acting in parens patriae for the people of the State,

brings this action, not for money damages but for

abatement of a public nuisance, against defendants,

manufacturers and wholesalers of handguns that have

been identified by law enforcement authorities as having

been involved in the commission of various crimes. The

Attorney General alleges that the proliferation of

handguns which are used in the commission of crimes

in New York State constitutes a "public nuisance" as

4 This controlling regulation, like the very issue of legality, is for the Legislature (cf. Forni v Ferguson, 232 A.D.2d 176, 176,

648 N.Y.S.2d 73 [1996] ["While there have been and will be countless debates over the issue of whether the risks of firearms

outweigh their benefits, it is for the Legislature to decide whether manufacture, sale and possession of firearms is legal"]).
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declared by Penal Law § 400.05 (1) 1 and under the

common law, not only because of the significant number

of deaths and injuries they cause each year, but also

because they interfere with the general public's safety

and its right and ability to use and enjoy public areas.

The complaint details, among other things, the

gruesome number of homicides and other illegal

gun-related deaths and injuries that occur in New York

each year.

[***32] The complaint alleges that defendant

manufacturers are made aware through, among other

means, trace requests made in the course of criminal

investigations by the United States Bureau of Alcohol,

Tobacco and Firearms (BATF), that certain types of the

guns they design and manufacture are

disproportionately involved in crimes and that a

disproportionate number of crime-related guns have

been supplied by defendant manufacturers through

particular wholesalers with whom the manufacturers do

business. The complaint also alleges that defendant

wholesalers similarly [**205] are put on notice through

BATF trace requests that certain types of the guns they

sell to retailers are disproportionately involved in crimes

and that certain retailers whom they supply with firearms

sell a disproportionate number of crime-related guns.

The heart of the complaint is set forth in the allegations

that defendants, having been made aware, through

BATF information requests and other means, of the

types of firearms that are most often associated with

crime and of the wholesale and retail outlets that are

disproportionately involved in the distribution and sale

of such "crime guns," continue to design, produce,

market, [***33] sell and distribute these guns in such

ways as to contribute to the public nuisance of illegal

guns used in the commission of crimes. In particular,

the complaint alleges, inter alia, that defendant

manufacturers increase the number [*108] of guns they

produce to meet the demand and take advantage of the

market for illegal guns; that they choose features,

including styling, concealability, and low cost, which are

attractive to the illegal gun market, often at the expense

of safety features; and that they continue to supply guns

to certain wholesalers, knowing that a disproportionate

number of crime-related guns are distributed by those

wholesalers. With respect to defendant wholesalers,

the complaint alleges that, armed with the same

knowledge of the types of guns that are

disproportionately involved in crimes andwhich retailers

are disproportionately associated with the sale of such

guns, they continue to purchase such guns from the

manufacturers and to sell them to those retailers. The

complaint concludes that "defendants know that a

significant portion of their guns become crime guns, but

turn a blind eye so as to increase profits, at the cost of

many human lives and much human suffering."

[***34] Various defense motions to dismiss the

complaint for failure to state a cause of action under

CPLR 3211 (a) (7) were consolidated for decision and

granted.

As an initial matter, it is important to note that the scope

of a court's inquiry on a motion to dismiss under CPLR

3211 (a) (7) is very narrowly circumscribed. The court

must "accept the facts alleged as true * * * and determine

simplywhether the facts alleged fit within any cognizable

legal theory" ( Morone v Morone, 50 N.Y.2d 481, 484,

429 N.Y.S.2d 592, 413 N.E.2d 1154 [1980] [citations

omitted]; see also Guggenheimer v Ginzburg, 43

N.Y.2d 268, 275, 401 N.Y.S.2d 182, 372 N.E.2d 17

[1977]). The complaint must be construed "liberally"

(CPLR 3026), and the court must accept as true not

only "the complaint's material allegations" but also

"whatever can be reasonably inferred therefrom" in

favor of the pleader ( McGill v Parker, 179 A.D.2d 98,

105, 582 N.Y.S.2d 91 [1992]; see also Cron v Hargro

Fabrics, 91 N.Y.2d 362, 366, 694 N.E.2d 56, 670

N.Y.S.2d 973 [1998]; see also New York Trap Rock

Corp. v Town of Clarkstown, 299 N.Y. 77, 80, 85 N.E.2d

873 [1949]). [***35] In ruling on a motion to dismiss, the

court is not authorized to assess the merits of the

complaint or any of its factual allegations, but only to

determine if, assuming the truth of the facts alleged, the

complaint states the elements of a legally cognizable

cause of action.

The complaint in this case sets forth claims for

abatement of a "public nuisance," which the Court of

Appeals has defined as "conduct that amounts to a

substantial interference with the exercise of a common

right of the public, thereby offending public morals,

interfering with the use by the public of a public place or

endangering or injuring the property, health, safety or

comfort of a considerable number of persons" ( [*109]

1 The statute provides, in relevant part, that "Any weapon, instrument, appliance or substance specified in article two hundred

sixty-five, when unlawfully possessed, manufactured, transported or disposed of, or * * * utilized in the commission of an

offense, is hereby declared a nuisance."
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[**206] 532 Madison Ave. Gourmet Foods v Finlandia

Ctr., 96 N.Y.2d 280, 292, 727 N.Y.S.2d 49, 750 N.E.2d

1097 [2001]; New York Trap Rock Corp. v Town of

Clarkstown, 299 N.Y. 77, 80-81, 85 N.E.2d 873 [1949];

Sullivan v McManus, 19 A.D. 167, 168, 45 N.Y.S. 1079

[1897]; see also Cincinnati v Beretta U.S.A. Corp., 95

Ohio St. 3d 416, 2002 Ohio 2480, 768 N.E.2d 1136

[2002]; City of Chicago v Beretta U.S.A. Corp., 337 Ill.

App. 3d 1, 271 Ill. Dec. 365, 785 N.E.2d 16 [***36]

[2002]; Restatement [Second] of Torts § 821B [1] ["A

public nuisance is an unreasonable interference with a

right common to the general public."]). Where the real

party in interest is the "People," that is, the populace of

a sovereign state, the appropriate agency or official

may properly institute an action for abatement "as

parens patriae of those individuals who have been or

will be injured by the alleged public nuisance" ( State of

New York v Bridgehampton Road Races Corp., 44

A.D.2d 725, 726, 354 N.Y.S.2d 717 [1974]; see also

New York Trap Rock Corp. v Town of Clarkstown, 299

N.Y. 77, 82-84, 85 N.E.2d 873 [1949]; see generally

Prosser and Keeton, Torts § 90, at 643 [5th ed];

Developments, The Paths of Civil Litigation: The Use of

the Public Nuisance Tort Against the Handgun Industry,

113 Harv L Rev 1759 [2000]).

The cause of action for public nuisance developed from

the principle that an "infringement of the rights of the

crown, or of the general public, was a crime" (Prosser

and Keeton, Torts § 86, at 617 [5th ed]). As the Court of

Appeals has noted, "[a] public, or as sometimes termed

a common, nuisance is an offense against the State

and is subject to abatement or prosecution on [***37]

application of the proper governmental agency" ( Co-

part Indus. v Consolidated Edison Co., 41 N.Y.2d 564,

568, 394 N.Y.S.2d 169, 362 N.E.2d 968 [1977]).

To state a cause of action for abatement of a public

nuisance in New York, the plaintiff must allege conduct

by the defendant that creates, maintains, or contributes

to an interference with or injury to the public in the

exercise of rights common to all ( New York Trap Rock

Corp. v Town of Clarkstown, 299 N.Y. 77, 80, 85 N.E.2d

873 [1949]; accord Cincinnati v Beretta U.S.A. Corp.,

95 Ohio St. 3d 416, 419-420, 2002 Ohio 2480, 768

N.E.2d 1136, 1142-1143 [2002],and City of Chicago v

Beretta U.S.A. Corp., 337 Ill. App. 3d 1, 9, 271 Ill. Dec.

365, 785 N.E.2d 16, 24 [2002] ["A sufficient pleading for

a public nuisance cause of action consists of facts

alleging a right common to the general public, a

transgression of those rights by the defendant and

resulting damages" (the "damages" referred to by the

court are not money damages, but the injury to the

public caused by a public nuisance, which the

discussion [ 337 Ill. App. 3d at 17-18, 785 N.E.2d at 31]

makes clear)]; see also Developments, The Paths of

Civil Litigation: The Use of the Public Nuisance [***38]

Tort Against the Handgun Industry, 113 Harv. [*110] L.

Rev. 1759 [2000]). In addition, while often not explicitly

stated in the decisional law, it is implied that a plaintiff

must allege and prove defendant knew or should have

known that its conduct caused or contributed to the

nuisance (see e.g. State of New York v Shore Realty

Corp., 759 F.2d 1032, 1051 [2d Cir 1985]; Pharm v

Lituchy, 283 N.Y. 130, 132, 27 N.E.2d 811 [1940];

Conhocton StoneRd. v Buffalo, N.Y. & Erie R.R. Co., 51

N.Y. 573 [1873];NewYork Tel. Co. v Mobil Oil Corp., 99

A.D.2d 185, 188-189, 473 N.Y.S.2d 172 [1984]).

In ruling on themotions to dismiss in this case, Supreme

Court cited Penal Law § 400.05 and held that "[t]here

can be no dispute that the unlawful use of handguns

constitutes a public nuisance." Defendants did not

contest that premise in Supreme Court nor do they

contest it here. Thus, the complaint adequately alleges

the existence of a public nuisance, the first element in a

public nuisance abatement cause of action by the State.

[**207] The complaint further alleges that defendants

are made aware, through BATF trace requests, [***39]

of the kinds and numbers of guns that are used in the

commission of crimes and that, having been made

aware, defendants contribute to the public nuisance of

illegal "crime guns" by catering to the market for such

guns through their design, manufacturing and

distribution practices. These allegations, which, as

noted, must be taken as true for purposes of the motion

to dismiss, satisfy the knowledge and contribution

elements of the public nuisance cause of action. Since

the allegations of the complaint satisfy the elements of

a cause of action for abatement of a public nuisance,

the motion to dismiss should have been denied under

well-settled rules applicable to CPLR 3211 motions.

In reaching a contrary conclusion, the majority and the

motion court fail to distinguish between a cause of

action for abatement of a public nuisance by the State

acting in parens patriae and other types of "nuisance"

actions, inappropriately assess the merits of the

allegations, and, erroneously relying on Hamilton v

Beretta U.S.A. Corp. (96 N.Y.2d 222, 750 N.E.2d 1055,

727 N.Y.S.2d 7 [2001]), apply an inapposite negligence

analysis to this case.

A public nuisance abatement cause of action by the

State [***40] is different, both in character and in the
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nature of the remedy sought, from a private nuisance

claim, which involves a "civil wrong, based on a

disturbance of [an individual's] rights in land" (Prosser

and Keeton, Torts § 86, at 618 [5th ed]; see also

Cincinnati v Beretta U.S.A. Corp., 95 Ohio St. 3d 416,

2002 Ohio 2480, 768 N.E.2d 1136 [2002]), and which

can be remedied by a private right of [*111] action for

damages by those individuals whose ownership and/or

occupancy rights to use and enjoy the land have been

infringed (Prosser and Keeton, Torts § 86, at 618; see

also State of New York v Shore Realty Corp., 759 F.2d

1032, 1050 [2d Cir 1985] [collecting New York cases]).

Public nuisance abatement claims by state officials, like

those set forth in the instant complaint, must also be

differentiated from public nuisance actions for damages

brought by private plaintiffs, who, to prevail, must allege

and prove that, as a direct result of the nuisance, they

suffered particular injury separate and apart from the

harm suffered by the public at large as a direct result of

the public nuisance (see e.g. 532 Madison Ave. Gour-

met Foods v Finlandia Ctr., 96 N.Y.2d 280, 292 727

N.Y.S.2d 49, 750 N.E.2d 1097 [2001]; [***41] see also,

Prosser and Keeton, Torts § 90, at 643).

In contrast to private nuisance actions and public

nuisance actions by private plaintiffs, both of which are

brought primarily for monetary damages, public

nuisance abatement actions are encompassed within a

state's traditional police powers, exercised to protect

the health and well-being of the public by requiring the

offending defendants to abate the actions that create or

contribute to the public nuisance 2
[***43] (see e.g.

Garcia v Gray, 507 F.2d 539, 544 [10th Cir 1974], cert

denied 421 U.S. 971, 44 L. Ed. 2d 462, 95 S. Ct. 1967

[1975]; see [**208] generally, LawrenceO. Gostin et al.,

The Law and the Public's Health: A Study of Infectious

Disease Law in the United States 99 Colum. L. Rev. 59;

JohnG. Culhane and JeanMacchiaroli Eggen,Defining

a Proper Role for Public Nuisance Law in Municipal

Suits Against Gun Sellers: Beyond Rhetoric and Expe-

dience, 52 S.C. L. Rev. 287, 293-295. While private

nuisance claims and public nuisance claims for

damages incorporate traditional negligence notions of

foreseeability, proximate cause and fault, state-initiated

public nuisance abatement [***42] claims are founded

on the theory that the State can obtain abatement of a

condition that is injurious to the public. As such they are

not negligence actions, nor are [*112] they governed by

negligence concepts (see New York v Shore Realty

Corp., supra, 759 F.2d at 1050-1051; McFarlane v City

of Niagara Falls, 247 N.Y. 340, 345, 160 N.E. 391

[1928] [plaintiff "may not avert the consequences of his

own contributory negligence by affixing to the

negligence of the wrongdoer the label of a nuisance"];

see generally Louise A. Halper, Public Nuisance and

Public Plaintiffs: Rediscovering the Common Law [Part

I], 16 Envtl L Rep 10292 [1986]). 3

[***44] A negligence analysis, with its requirement of

the existence of a duty, limited by concomitant

considerations of proximate cause, foreseeability, fault,

and intent, and tempered by notions of the equitable

apportionment of economic liability, is inapposite to an

2 City of Philadelphia v Beretta U.S.A. Corp. (277 F.3d 415 [3d Cir 2002]), Camden County Bd. of Chosen Freeholders v

Beretta, U.S.A. Corp. (273 F.3d 536 [3d Cir 2001]),District of Columbia v Beretta U.S.A. Corp. (2002WL31811717 [DC Super,

Dec. 16, 2002]),City of Gary ex rel. King v Smith &Wesson Corp. (2001WL333111 [Ind Super Ct, Jan. 11, 2001]), Ileto v Glock,

Inc. (194 F. Supp. 2d 1040 [CD Cal 2002]), Penelas vArms Tech., Inc. (778 So. 2d 1042 [Fla CtApp, 3d Dist 2001]), andGanim

v Smith & Wesson Corp. (258 Conn. 313, 780 A.2d 98 [2001]), cited by the majority, are inapposite to this case as they were

all actions brought by individuals or municipal entities or authorities acting as injured plaintiffs for damages, not, as here by the

State, acting in parens patriae pursuant to its police powers for abatement of a public nuisance.

3 Defendants' reliance on Restatement [Second] Torts, § 822, Comment a, which analogizes the rules applicable to private

nuisance to actions for public nuisance, is similarly misplaced. The Comment is applicable to damages actions for public

nuisance brought by private plaintiffs, not, as here, actions brought by the State to abate a public nuisance (seeRobertAbrams

and Val Washington, The Misunderstood Law of Public Nuisance: A Comparison With Private Nuisance Twenty Years After

Boomer, 54 Alb. L. Rev. 359, 367-368 [1990] [noting that, "(u)nfortunately, the comment fails to distinguish or clearly address

the public nuisance action as an exercise of the state's police power, thus implying that public nuisance is always treated as the

tort of the same name"]). As one court explained, "nuisance" is generally defined in terms of the offense resulting from the

activity rather than the activity itself, and thus, "[u]nlike most other torts, [nuisance] is not centrally concerned with the nature

of the conduct causing the damage, but with the nature and relative importance of the interests interfered with or invaded" (

Branch v Western Petroleum, Inc., 657 P.2d 267, 274 [Utah 1982]; see also City of Rochester v Premises Located at 10-12 S.

Washington St., 180 Misc. 2d 17, 22, 687 N.Y.S.2d 523 [1998]; State of New York v. Fermenta ASC Corp., 160 Misc. 2d 187,

195, 608 N.Y.S.2d 980 [1994], appeal dismissed 238 A.D.2d 400, 656 N.Y.S.2d 342 [1997], lv denied 90 N.Y.2d 810, 686

N.E.2d 1366, 664 N.Y.S.2d 271 [1997]).
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action for abatement of a public nuisance brought by

the State in the proper exercise of its police powers. A

negligence action for damages begins with an inquiry

into whether the defendant owed a duty to the plaintiff,

whether the defendant's conduct was the proximate

cause of the plaintiff's injury, and whether injury to the

plaintiff was a foreseeable consequence of the

defendant's actions, then progresses to a determination

of whether the defendant's conduct was "tortious"--i.e.

negligently or intentionally wrongful--and concludeswith

an assessment of the amount of money "damages" that

is appropriate to compensate the plaintiff for his injuries

foreseeably caused by defendant's tortious conduct. In

contrast, a public nuisance abatement action brought

by the State as parens patriae begins with a

determination that public nuisance--or harm to the

public--exists, works backwards [*113] to identify the

individuals or entities [***45] who are causing or

contributing to the harm, and concludes with a

determination of what actions, if any, those individuals

or entities should be required to take to abate the

nuisance. Questions of pinpointed duty, foreseeability,

[**209] remoteness, intent, or the "wrongfulness" of

defendant's conduct are not at issue in public nuisance

abatement actions brought by theState. Every individual

and entity is responsible to the State and the general

population not to cause or contribute to a public

nuisance and may be required to take ameliorative

actions to diminish his, her, or its contribution to the

nuisance, regardless of whether the creation of the

nuisance was foreseeable or whether defendant's

conduct in creating or contributing to the nuisance was

wrongful (see e.g. New York v Shore Realty Corp., 759

F.2d at 1050-1051; United States v Hooker Chems. &

Plastics Corp., 722 F. Supp. 960, 968 [WD NY 1989];

City of Rochester v Premises Located at 10-12 S.

Washington St., 180 Misc. 2d 17, 687 N.Y.S.2d 523

[SupCt, MonroeCounty 1998]; see also City of Chicago

v Beretta U.S.A. Corp., 337 Ill. App. 3d 1, 13, 271 Ill.

Dec. 365, 785 N.E.2d 16, 27-28 [2002] [citing [***46]

Restatement (Second) of Torts § 821B]).

For this reason, the reliance by the majority and by the

motion court on Hamilton v Beretta U.S.A. Corp. (96

N.Y.2d 222, 750 N.E.2d 1055, 727 N.Y.S.2d 7 [2001]) is

misplaced. Hamilton was a negligence action for

damages brought against gun manufacturers by

relatives of persons killed by handguns. The Court of

Appeals responded to the Second Circuit's posttrial

certified question, "Whether the defendants owed

plaintiffs a duty to exercise reasonable care in the

marketing and distribution of the handguns they

manufacture?" ( Id. at 230-231.) The Court employed a

traditional negligence analysis of a full trial record and

held that those defendants did not owe those plaintiffs

the specified duty of care because the connection

between the defendants' conduct and the plaintiffs'

injuries was too attenuated and because the potential

damages liability to the defendants was limitless ( id. at

233-234). 4

"The negligent entrustment doctrine might well

support the extension of a duty to manufacturers to

avoid selling to certain distributors in circumstances

where the manufacturer knows or has reason to

know those distributors are engaging in substantial

sales of guns into the guntrafficking market on a

consistent basis. Here, however, plaintiffs did not

present such evidence." ( 96 N.Y.2d at 237.)

[***47] [*114] Hamilton did not involve or address the

elements of a public nuisance abatement action and is,

therefore, inapposite to the present case. The majority

imports Hamilton's discussion of remoteness concepts

-- clearly at home in a negligence action -- into this

public nuisance abatement action, arguing that "the

harm plaintiff alleges is far too remote from defendants'

otherwise lawful commercial activity to fairly hold

defendants accountable for common law public

nuisance" and that defendants do not exercise control

over the criminals who use defendants' lawful products

in the commission of their unlawful acts. However, the

essence of the Attorney General's complaint is not that

defendants cause criminals to use their weapons

illegally, but that defendants' design, manufacture,

marketing, distribution and sales practices cater to the

market for crime guns and thereby contribute to the

public nuisance. The Attorney General, to prevail, must

prove that defendants' practices cause or contribute to

the public nuisance, and a particular defendant's

obligation to abate the nuisance will be in direct

proportion to the degree to which it may have caused or

contributed to the nuisance. Thus, [***48] while [**210]

"remoteness" concepts may be relevant to the

determination of what, if any, abatement actions a

defendant might be fairly required to take, they are not

4 It is worth noting that the Court of Appeals did not lock the door against damages actions against gun manufacturers and

distributors. In addressing a proposed alternative claim of negligent entrustment as a basis for imposing a duty, the Court in

Hamilton stated:
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determinative of whether a cause of action for public

nuisance has been stated (see Cincinnati v Beretta

U.S.A. Corp., 95 Ohio St. 3d at 419-420, 2002 Ohio

2480, 768 N.E.2d at 1142-1143; City of Chicago v

Beretta U.S.A. Corp., 337 Ill. App. 3d at 17, 271 Ill. Dec.

365, 785 N.E.2d at 30;City of Boston v Smith &Wesson

Corp., 12 Mass. L. Rptr. 225, 2000 WL 1473568, 2000

Mass Super LEXIS 352 [Super Ct, July 13, 2000]).

The concern expressed inHamilton, and echoed by the

majority here, about the potential for "limitless"

damages, is also not applicable to this case. The only

relief sought in this case is the abatement of the

nuisance; money damages are not demanded.

The majority's related concern that allowing this case to

go forward will "likely open the courthouse doors to a

flood of limitless, similar theories of public nuisance * * *

against a wide and varied array of other commercial

andmanufacturing enterprises and activities," is equally

without basis. This is a case brought by the Attorney

General, in parens patriae, based upon defendants'

alleged contribution to an acknowledged public [***49]

nuisance. Denying the motion to dismiss in this case

cannot [*115] serve to open the courthouse doors to a

flood of frivolous public nuisance abatement actions

unless there is a realistic fear that out-of-control public

officials are lined up, awaiting the chance to bring such

actions.

Similarly inapposite are defendants' negligence-based

arguments that there can be no cause of action for

public nuisance without an allegation of some wrongful

conduct on their part, and that there can be no such

allegation since they are engaged in the lawful exercise

of a lawful activity -- the manufacture and sale of

weapons. However, the complaint in this action does

not allege that the lawful sale of guns constitutes the

public nuisance, but rather, that particular design,

manufacturing, marketing and distribution practices of

the defendants, which are not regulated by statute,

create and/or contribute to the public nuisance of illegal

guns (see Cincinnati v Beretta U.S.A. Corp., 95Ohio St.

3d at 420, 2002 Ohio 2480, 768 N.E.2d at 1143; City of

Chicago v Beretta U.S.A. Corp., 337 Ill. App. 3d 1,

13-14, 271 Ill. Dec. 365, 785 N.E.2d 16, 27-28 [2002]).

Furthermore, as the majority here concedes, otherwise

lawful businesses, some of which [***50] are permitted

by the State and regulated by statute, can be and have

been held to have contributed to public nuisances

because of the manner or circumstances in which they

operate (see e.g. New York Trap Rock v Town of Clark-

stown, 299 N.Y. 77, 85 N.E.2d 873 [1949]; Clawson v

Central Hudson Gas & Elec. Corp., 298 N.Y. 291,

298-299, 83 N.E.2d 121 [1948]; Hoover v Durkee, 212

A.D.2d 839, 622 N.Y.S.2d 348 [1995];City of Rochester

v Premises Located at 10-12 S. Washington St.,180

Misc. 2d 17, 21, 687 N.Y.S.2d 523 [1998]; State of New

York v Waterloo Stock Car Raceway, 96 Misc. 2d 350,

409 N.Y.S.2d 40 [Sup Ct, Seneca County 1978]; see

also State of New York v Shore Realty Corp., 759 F.2d

1032, 1051 [2d Cir 1985]; accord City of Chicago v

Beretta U.S.A. Corp., 337 Ill. App. 3d at 13-14, 271 Ill.

Dec. 365, 785 N.E.2d at 27-28).

The majority attempts to distinguish New York Trap

Rock Corp. v Town of Clarkstown (299 N.Y. 77, 85

N.E.2d 873 [1949]) on the grounds that, in this case,

there are intervening actors beyond defendants' control

-- i.e., criminals -- who cause the damage to the public,

while in Trap Rock, it was Trap Rock's blasting activities

[***51] that directly caused the public injury and that the

damage was "spatially and temporally proximate" to

Trap Rock's activities. First, it must be repeated that the

Attorney General is not alleging that defendants [**211]

are or should be held responsible for the injuries caused

by actors, i.e., criminals, beyond their control, but that

defendants' particular design,manufacturing,marketing

and distribution practices -- all of which are clearly

[*116] within defendants' control -- contribute to the

public nuisance of the proliferation of crime guns on the

streets of New York. Second, the suggestion that a

public nuisance abatement action will lie only when

defendant's conduct occurs close in time and geography

to the injury is unsupportable. Such requirement would

serve only to insulate decisions made elsewhere from

the reach of State public nuisance abatement actions,

regardless of the severity of the nuisance or the direct

link between such decisions and the public harm.

Nothing in Trap Rock or any other case suggests such a

restriction on public nuisance abatement actions.

Similarly, the majority identifies no general principles

which serve to distinguishCity of Rochester v Premises

Located at 10-12 S. Washington St. (180 Misc. 2d 17,

687N.Y.S.2d 523 [1998]) [***52] from this case. Instead,

the majority evinces its distaste for raucous nightclubs

to explain why the defendant in that case -- the nightclub

owner -- was appropriately subject to a public nuisance

cause of action for conduct by former club customers

occurring outside the club's premises. One may

probably safely assume that a distaste for the

proliferation of illegal crime guns in New York, to which
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theAttorney General alleges the defendants contribute,

is at least equal to the aversion to drunken nightclub

customers causing public disturbances. In both cases,

the complaint addresses the defendants' contribution to

the public nuisance in question and seeks to abate the

nuisance.

The absence of any allegation in the complaint that the

guns the defendantsmanufacture and sell are defective

is also irrelevant, as the principles governing products

liability actions are inapplicable to public nuisance

abatement actions. While New York products liability

law permits recovery from amanufacturer of a defective

product for injuries caused by the defect (see e.g. Gebo

v Black Clawson Co., 92 N.Y.2d 387, 681 N.Y.S.2d 221,

703 N.E.2d 1234 [1998]), it does not follow that a

manufacturer [***53] or distributor of nondefective

products is automatically insulated frompublic nuisance

abatement actions. Again, the crux of the complaint is

that defendants have contributed to the public nuisance

of illegal guns on the street through themanner in which

they design, manufacture, market and distribute their

products. It is not that the guns are defective and the

defect caused a particular injury that deserves

recompense. 5

[*117] Nor, contrary to defendants' contention, is the

"direct injury" requirement that governs Federal RICO

actions (see e.g. [***54] Holmes v Securities Inv. Pro-

tection Corp., 503 U.S. 258, 117 L. Ed. 2d 532, 112 S.

Ct. 1311 [1992]; Laborers Local 17 Health & Benefit

Fund v Philip Morris, Inc., 191 F.3d 229 [2d Cir 1999],

cert denied 528U.S. 1080, 145 L. Ed. 2d 673, 120 S. Ct.

799 [2000]) applicable to the State's action for

abatement of a public nuisance (see e.g. State of New

York v Bridgehampton Road Races Corp., 44 A.D.2d

725, 726, 354 N.Y.S.2d 717 [1974]; cf. Ganim v Smith &

Wesson Corp., 258 Conn. 313, 780 A.2d 98 [Sup Ct

2001] [dismissing for lack of [**212] standing a public

nuisance case brought by a city and its mayor for

particular expenses and losses incurred by plaintiffs]).

In addition to determining that the allegations of the

complaint did notmeet the prerequisites for a negligence

cause of action, the motion court granted defendants'

motions to dismiss based upon a determination that the

complaint failed to adequately allege that the BATF

trace requests provide defendants with the "type of

information that would enable them to facilitate and

profit from the unlawful sale or use of handguns." The

court reasoned that the complaint "does not specifically

[***55] state that the manufacturer or wholesaler is told

that the information sought relates to a gun that was

used in a crime," and noted a statement in a BATF

report that "crime gun traces do not necessarily indicate

illegal activity by licensed dealers or their employees."

We may put aside the issue of whether, in an action by

a State official for abatement of a public nuisance, it is

sufficient to allege and prove that a nuisance exists and

that defendant caused or contributed to it in order to

obtain an order of abatement or whether, in addition,

there must be an allegation that the defendant knew

that its conduct caused or contributed to the nuisance --

an issue we need not reach since the Attorney General

has alleged that defendants were on notice that the

guns theymanufactured and sold caused or contributed

to the public nuisance. Assuming that notice is a

necessary element of a public nuisance abatement

action, the motion court's conclusion that the notice

allegations were deficient was erroneous for several

reasons.

As an initial matter, the complaint clearly does not need

to allege that defendants were providedwith information

that enabled them to make a profit from the illegal

[***56] gun nuisance. Whether defendants profited

from the conduct alleged is simply [*118] not relevant to

whether that conduct causes or contributes to the public

nuisance of illegal guns. At most, the complaint must

allege that defendants had notice that their gun design,

manufacturing, marketing and distribution practices

were contributing to the nuisance. The complaint fulfills

that requirement.

Second, the complaint, quoting the applicable Federal

statute, alleges that defendants are required by Federal

law to keep records -- by serial number -- about each

handgun they produce and sell and to respond

immediately to BATF gun-information requests that are

generated "in the course of * * * bona fide criminal

investigation[s]" (see 18 USC § 923 [g] [7] [emphasis

supplied]). Thus, according to the complaint, defendants

are put on notice by the very fact and nature of the BATF

5 Contrary to defendants' assertions, the claims in State of New York v Fermenta ASC Corp.(160 Misc. 2d 187, 608 N.Y.S.2d

980 [Sup Ct, Suffolk County 1994], appeal dismissed 238 A.D.2d 400, 656 N.Y.S.2d 342 [1997]) and Suffolk County Water

Auth. v Union Carbide Corp. (NYLJ, May 2, 1991, at 28, col 1) were not based on defects in the defendants' products. The issue

in both cases was whether a nuisance existed, not whether the products were defective.
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request, that information is being sought about the

disposition of a gun that was involved in the commission

of a suspected crime.

Third, the complaint's allegation that "all of the

defendants were put on notice that they were

manufacturing or distributing a significant number of

guns that [***57] were illegally possessed, transported

or disposed of" by, among other things, BATF trace

requests, must be assumed to be true, and is, therefore,

sufficient in and of itself to satisfy the notice element of

the public nuisance cause of action and preserve the

complaint against a motion to dismiss.

Fourth, the motion court erred by assessing the merits

of the notice allegations against a statement in the

BATF report introduced by defendants as support for

their motion to dismiss. Not only was the court required

to accept the allegations of the complaint as true for

purposes of deciding the dismissal motion, but the

statement in the report about possible illegal [**213]

activity by licensed dealers and their employees has no

relevance to the allegations in the complaint.

The majority in this Court goes further by not accepting

the notice allegations of the complaint as true and,

instead, adopting, for purposes of this case and these

motions, findings made upon a full trial record by the

Court of Appeals in Hamilton, a wholly separate case

brought by very different plaintiffs. Based upon evidence

adduced in Hamilton, the majority concludes that the

BATF trace requests are inadequate, [***58] as a

matter of fact and law, to have put defendants on notice

of their alleged contribution to the public nuisance of

crime guns in New York. As an initial matter, the

discussion of BATF trace requests in, Hamilton v Ber-

etta U.S.A. Corp. (96 N.Y.2d 222, 727 N.Y.S.2d 7, 750

N.E.2d 1055 [2001]) appears [*119] to address the

specifics of trace requests, i.e., the identity of the

perpetrator of the gun-related crime under investigation

and the victim, and does not address whether

defendants are put on notice that certain of the guns

they design, manufacture, market and distribute

disproportionately end up as crime guns. Even more to

the point, the majority's adoption of factual findings in

Hamilton for purposes of assessing defendants' motion

to dismiss in this case constitutes a novel and startling

departure from established practice regarding CPLR

3211 (a) (7) motions.

The majority's final objection to the continuation of the

present lawsuit is that courts might become "embroiled"

in the specifics of abatement orders--a task the majority

clearly wishes to avoid. Such concern, addressed to the

fashioning of equitable remedies, something which

courts do every [***59] day, is misplaced at this stage of

the litigation, where our only task is to determinewhether

the allegations of the complaint, whichmust be assumed

to be true, state a cause of action for abatement of a

public nuisance.

Because I believe that the complaint sufficiently alleges

facts which, if proven, would establish a cause of action

for abatement of a public nuisance, I would reverse and

remand the case for further proceedings.

Buckley, P.J., and Lerner, J., concur with Marlow, J.;

Rosenberger, J., dissents in a separate opinion.

Order, Supreme Court, New York County, entered

August 24, 2001, affirmed, without costs.
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Case Summary

Procedural Posture

Plaintiff gunshot victims sought review of two orders of

two judges of the United States District Court for the

Eastern District of Louisiana, which granted summary

judgment in favor of defendant gun manufacturers

because guns were not an unreasonably dangerous

product. Plaintiffs challenged one judge's grant, and

defendants challenged another judge's denial of

summary judgment that the marketing of guns was not

an ultrahazardous activity.

Overview

Plaintiff gunshot victims sought to recover damages

from defendant gun manufacturers on grounds that the

marketing of a handgun to the public was an

ultrahazardous activity, and the handguns were an

unreasonably dangerous product that gave rise to strict

products liability. In the first action, the district court

granted summary judgment for defendants on both

theories. In the second action, the district court granted

summary judgment for defendants on the products

liability theory only. On appeal, the court affirmed the

order in the first action and affirmed in part and reversed

in part the order in the second action. The court held

that the direct cause of the plaintiffs' injuries was not the

marketing of handguns and that liability did not attach to

defendants under the ultrahazardous liability doctrine

because the injury did not flow directly from the activity

itself. Further the court held that plaintiffs could not

recover under a products liability theory because there

was not anything functionally wrong with the handguns,

the handguns functioned precisely as they were

designed, and the dangers of handguns were obvious

andwell-known to all members of the consuming public.

Outcome

The court affirmed the grant of summary judgment in

favor of defendant gun manufacturers on grounds that

guns were not an unreasonably dangerous product

because there was nothing functionally wrong with the

guns, the guns functioned properly, and the dangers of

guns were known to the public. The court held that the

marketing of guns was not an ultrahazardous activity

because the injury did not flow directly from the

purchasing of a gun.
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Opinion by:WISDOM

Opinion

[*1252] WISDOM, Circuit Judge:

The plaintiffs in this consolidated appeal seek to recover

damages from the manufacturers of small caliber

handguns that caused severe injury during the

perpetration of one crime and the death of the victim in

another crime. The plaintiffs present two theories of

recovery. First, they argue that the marketing of a

dangerous weapon to the general public is an

ultrahazardous activity giving rise to absolute liability

under Louisiana law. Second, they argue that the

handgun used in the two crimes is an unreasonably

dangerous product giving rise to strict products liability,
1 because of its small size, enabling it to be easily

concealed, coupled with marketing of it to the general

public. The district court in No. 83-3451 granted

summary judgment in favor of the defendant on both

theories; we affirm. The district court in No. 83-3591

granted summary judgment in favor of the defendant on

the products liability theory, but refused summary

judgment in favor of the defendant on the ultrahazardous

activity theory. We affirm the judgment in favor of the

defendant on the products liability [**3] issue; we

reverse the summary judgment in favor of the plaintiff

on the ultrahazardous activity issue and remand with

instructions to enter summary judgment in favor of the

defendant on both theories.

[**4] I. FACTS

A.

This consolidated appeal presents two cases in each of

which a criminal using a small caliber handgun shot an

innocent victim. On September 18, 1981, Claude

Nichols shot Joseph Perkins at the Cut Rate Lounge in

Tangipahoa Parish, Louisiana. Nichols entered the

lounge after participating in a fight in the barroom's

parking lot. He began senselessly firing a.25 caliber

automatic pistol at the individual with whom he had

been fighting. The barroom was crowded, and two

innocent patrons, including Perkins, were wounded.

Perkins was struck in the spine and is now permanently

paralyzed from the waist down. Nichols pleaded guilty

to the crime of aggravated battery and was sentenced

to five years of hard labor.

F.I.E. Corporation allegedly manufactured and

distributed the handgun used by Nichols. Perkins filed

suit against the defendant manufacturer in the 21st

Judicial District Court for the Parish of Tangipahoa. The

defendant removed the suit to federal court under

diversity jurisdiction. The plaintiff alleged that the pistol

manufactured by the defendant "is defective in that it is

unreasonably dangerous in normal use, that the hazard

of injury to human beings [**5] exceeds the utility of the

pistol and this defect constitutes a proximate cause"

[*1253] of the injury. The plaintiff invoked as a basis for

liability La.Civ.Code art. 2315, which provides, in

1 Discussion of the legal theories under which plaintiffs might seek recovery from the manufacturers of handguns for injuries

caused by criminal misuse of handguns may be found in Note, Handguns and Products Liability, 97 Harv.L.Rev. 1912 (1984)

[cited as Harvard Note]; Note, Legal Limits of a Handgun Manufacturer's Liability for the Criminal Acts of Third Persons, 49

Mo.L.Rev. 830 (1984) [cited as Note, Legal Limits]; Santarelli & Calio, Turning the Gun on Tort Law: Aiming at Courts to Take

Products Liability to the Limit, 14 St. Mary's L.J. 471 (1983); Note,Manufacturers' Strict Liability for Injuries From a Well-Made

Handgun, 24 Wm. & Mary L.Rev. 467 (1983) [cited as Note, AWell-Made Handgun]; Note, Manufacturers' Liability to Victims

of Handgun Crime: A Common-Law Approach, 51 Fordham L.Rev. 771 (1983) [cited as Note, A Common-Law Approach];

Turley, Manufacturers' and Suppliers' Liability to Handgun Victims, 10 N.Ky.L.Rev. 41 (1982).
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essential part, "Every act whatever of man that causes

damage to another obliges him by whose fault it

happened to repair it." The plaintiff admitted in answers

to interrogatories that there was no defect in the design

of the gun, no defect in the manufacture or assembly of

the component parts of the gun, no statutory prohibition

to the manufacture or distribution of the gun, and that

Claude Nichols was not at the time of the shooting an

agent, employee, or servant of F.I.E. Corp. The district

court granted the defendant's motion for summary

judgment without a written opinion, and the plaintiff

appealed.

B.

On April 4, 1981, Willie Watson kidnapped Kathy

Newman, a third-year medical student at Tulane

University, from the parking lot of her apartment in the

uptown university section of New Orleans. Watson was

armed with a.38 caliber handgun allegedly designed,

manufactured, andmarketed by CharterArms Corp. He

forced Newman to drive to an isolated area in St.

Charles Parish where [**6] he robbed her of her jewelry

and raped her. Watson then instructed Newman to

dress herself, and as she did so he shot her in the back

of the head, killing her. Watson later confessed to the

murder and stated that he shot Newman because he

feared that she could identify him.The jury foundWatson

guilty of first degree murder, and he was sentenced to

death. 2

[**7] Judie Richman, Newman's mother, brought suit

against Charter Arms in three federal district courts for

the wrongful death of her daughter. The cases were

consolidated in the Eastern District of Louisiana. The

complaints alleged that the murder weapon

was designed, manufactured, and marketed by

Defendant in a defective condition unreasonably

dangerous to consumers, bystanders, and the

general public, because the risk of [foreseeable]

harm associated with marketing the product, as

designed, to the general public, greatly outweighs

any socially acceptable utility, if any. . . . Therefore,

Charter Arms Corporation is "strictly liable" to

Plaintiff.

Richman v. Charter Arms Corp., 571 F. Supp. 192, 194

(E.D.La. 1983). The district court interpreted this

statement in the complaint to allege that the defendant

was liable to the plaintiff either on a traditional products

liability theory or on an ultrahazardous activity theory.

Id. The court ruled that "the plaintiff has no basis for

recovery under the Louisiana law of products liability",

id. at 198, but denied the defendant's motion for

summary judgment under the ultrahazardous [**8]

activity theory. In reaching its decision on the

ultrahazardous activity theory, the court applied the

factors listed as pertinent in the Restatement (Second)

of Torts §§ 519-520 (1977), and found that there were

issues of material fact under several of those factors

sufficient to "prevent[] the Court at this point from telling

the plaintiff that she is without a legal remedy". Id. at

209.

The district judge immediately certified all questions of

law in his ruling to this [*1254] Court under 28 U.S.C. §

1292(b), 3 and issued an order to stay the proceedings

pending the appeal.We granted the defendant's petition

to appeal. On October 4, 1984, we issued a per curiam

opinion finding that these consolidated cases "present

undecided issues of Louisiana state law that will be

2 The jury recommended the death sentence because it found aggravating circumstances, including a significant history of

criminal activity. On Watson's direct appeal of his conviction and sentence, the Louisiana Supreme Court affirmed the

conviction, but reversed the sentence of death because of an erroneous jury instruction given by the trial court.State v.Watson,

423 So. 2d 1130 (La. 1982). After remand for a new sentencing hearing, the jury again recommended the death sentence, and

the Louisiana Supreme Court affirmed. State v. Watson, 449 So. 2d 1321 (La. 1984), cert. denied, 469 U.S. 1181, 105 S. Ct.

939, 83 L. Ed. 2d 952 (1985). Watson then sought state habeas corpus relief. His applications were denied summarily by the

state trial court without an evidentiary hearing, and by the Louisiana Supreme Court. Watson then filed for habeas corpus relief

in federal court, alleging that certain jurors were improperly disqualified for cause and that his sentence was determined in

accordance with an unconstitutionally vague statute. The district court rejectedWatson's contentions, and we affirmed.Watson

v. Blackburn, 756 F.2d 1055 (5 Cir. 1985).

3 That section provides:

When a district judge, in making in a civil action an order not otherwise appealable under this section, shall be of

the opinion that such order involves a controlling question of law as to which there is substantial ground for

difference of opinion and that an immediate appeal from the order may materially advance the ultimate termination

of the litigation, he shall so state in writing in such order. The Court of Appeals may thereupon, in its discretion,

permit an appeal to be taken from such order. . . .
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determinative of the causes independently of the issues

in each case". Perkins v. F.I.E. Corp., 743 F.2d 262 (5

Cir. 1984). We certified the following issues to the

Louisiana Supreme Court under La.Rev.Stat.Ann. Title

13 § 72.1:

1. Does the manufacture, sale, and marketing of

handguns constitute an ultrahazardous activity

giving [**9] rise to absolute or strict liability of the

manufacturer under Louisiana law? See Kent v.

Gulf States Utilities Company, 418 So. 2d 493, 498

(La.1982).

2. Is a handgun an unreasonably dangerous product

when marketed to the general public, giving rise to

strict product liability of the manufacturer under

Louisiana law? See Hunt v. City Stores, Inc., 387

So. 2d 585, 589 (La.1980).

3. Even if the answer to either of the questions is in

the affirmative, will the use, including the criminal

misuse, of the handgun by an ultimate possessor

that injures a victim be regarded as a superseding

cause, although allegedly foreseeable; or, instead,

will it be regarded as an actionable consequence of

the release of the product into the stream of

commerce?

743 F.2d at 265. On November 26, 1984, the Louisiana

Supreme Court, with two Justices dissenting, declined

to accept certification. Perkins v. F.I.E. Corp., 460 So.

2d 1039 (La. 1984).

[**10] Wenow turn to the question whether the plaintiffs

state a cause of action against the manufactures of the

handguns under either a products liability theory or an

ultrahazardous activity theory. The parties agree that

Louisiana law governs this case. Because the issues

are the same in both of the cases that have been

consolidated for this appeal, we shall not treat the

arguments of the various plaintiffs and defendants

separately, but shall simply refer collectively to the

"plaintiffs" or the "defendants" when discussing

arguments on a particular side of a given issue.

Moreover, because there was no written opinion issued

in No. 83-3451, all references to the "district court's

opinion" shall mean the opinion issued in No. 83-3591,

Richman v. Charter Arms Corp., 571 F. Supp. 192 (E.D.

La. 1983).

II. THE DOCTRINE OF ULTRAHAZARDOUS

ACTIVITIES UNDER LOUISIANA LAW

The development of the law of ultrahazardous activities

in Louisiana jurisprudence cannot be characterized as

clear and unambiguous. Our task of determining the

contours of that doctrine has been made more difficult

by the fact that decisions in the federal courts applying

Louisiana law are not always [**11] consistent with

civilian methodology. The result is a series of decisions

that do not share a readily identifiable common

underlying conceptual structure. We now review the

development of the doctrine and set forth our

conclusions concerning its scope.

A. The Roots of the Doctrine: Articles 667-669

The phrase "ultrahazardous activity" did not appear in

Louisiana case law until fairly recently. The Louisiana

version of the "doctrine of ultrahazardous activity" has

its roots in a series of decisions under [*1255] La. Civ.

Code arts. 667-669, which are set forth in the margin. 4

[**13] These articles establish certain limitations on the

scope and extent of the right of ownership in immovable

(real) property. Yiannopoulos,Civil Responsibility in the

Framework of Vicinage: Articles 667-69 and 2315 of the

28 U.S.C. § 1292(b) (1982).

4 Article 667 provides:

Although a proprietor may do with his estate whether he pleases, still he can not make any work on it, which may

deprive his neighbor of the liberty of enjoying his own, or which may be the cause of any damage to him.

La.Civ.Code art. 667 (West 1980).

Article 668 provides:

Although one be not at liberty to make any work by which his neighbor's buildings may be damaged, yet every one

has the liberty of doing on his own groundwhatsoever he pleases, although it should occasion some inconvenience

to his neighbor.

Page 4 of 23

762 F.2d 1250, *1254; 1985 U.S. App. LEXIS 30610, **8

http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-V890-003B-G3NB-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-5V90-008T-X4DV-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-5V90-008T-X4DV-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3K-5V90-008T-X4DV-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRR-2D30-003G-M1RV-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRR-2D30-003G-M1RV-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4W-V890-003B-G3NB-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-NJG0-0054-52W6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4N-NJG0-0054-52W6-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5FH0-V3S1-DYB7-W0NF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5FH0-V3S1-DYB7-W0NF-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMS1-NRF4-42BM-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5FH0-V3S1-DYB7-W0NF-00000-00&context=1000516


Civil Code, 48 Tul.L.Rev. 195, 202 (1974). The redactors

of the Civil Code characterized them as "legal

servitudes", i.e., predial servitudes 5 imposed by law.

"Legal servitudes are limitations on ownership

established by law for the benefit of particular persons."

La. Civ. Code art. 659 (West 1980).Articles 667-669 are

an expression of the sic utere [**12] 6 doctrine that limits

the rights of proprietors in the use of their property. 7

Accordingly, they impose obligations broader than the

obligations arising from a servitude in the usual sense

of that term. 8

Many decisions have imposed liability under art. 667 for

damage resulting from dangerous activities that would

qualify as "ultrahazardous activities" under common

law. 9 [**15] All of the activities, however, for [*1256]

which liability has been imposed under art. 667

originated in a landowner or custodian's use or abuse of

land or immovable [**14] property in such a way as to

Thus he who is not subject to any servitude originating from a particular agreement in that respect, may raise his

house as high as he pleases, although by such elevation he should darken the lights of his neighbors's [neighbor's]

house, because this act occasions only an inconvenience, but not a real damage.

La.Civ.Code art. 668 (West 1980).

Article 669 provides:

If the works or materials for any manufactory or other operation, cause an inconvenience to those in the same or

in the neighboring houses, by diffusing smoke or nauseous smell, and there be no servitude established by which

they are regulated, their sufferance must be determined by the rules of the police, or the customs of the place.

La.Civ.Code art. 669 (West 1980).

These three articles, which have no counterpart in the French Civil Code, derive from the text of J. Domat, Les Lois Civiles dans

leur Ordre Naturel, Book II, tit. VIII, Section 3, No. 9, 1 Oeuvres de Domat 333-34 (Remy ed. 1828); 1 Domat, The Civil Law In

Its Natural Order 611-16 (Strahan Trans.Bost.1853), Yiannopoulos, Civil Responsibility in the Framework of Vicinage: Articles

667-69 and 2315 of the Civil Code, 48 Tul.L.Rev. 195, 201 (1974); Dean v. Hercules, Inc., 328 So. 2d 69, 71 (La. 1976);

Reymond v. State, 255 La. 425, 231 So. 2d 375, 380-81 (1970). Articles 667 and 668 establish reciprocal rights and duties of

neighboring landowners, in accordance with the civilian concept of abuse of right. Article 669 is similar to common law

nuisance, proscribing insufferable inconveniences in which the harm suffered outweighs the social utility of the activity causing

inconvenience. Schexnayder v. Bunge Corp., 508 F.2d 1069, 1075; Yiannopoulos, at 216-20 (5 Cir. 1975).

5 "A predial servitude is a charge on a servient estate for the benefit of a dominant estate." La.Civ.Code art. 646 (West 1980).

6 The sic utere doctrine is an embodiment of the maxim "sic utere tuo, ut alienum non laedas" -- "use your own property in

such a manner as not to injure that of another".

7 Dean v. Hercules, Inc., 328 So. 2d 69, 72 (La. 1976);Hero Lands Co. v. Texaco, Inc., 310 So. 2d 93, 97 (La. 1975); Lombard

v. Sewerage and Water Board, 284 So. 2d 905, 912 (La. 1973); Chaney v. Travelers Ins. Co., 259 La. 1, 249 So. 2d 181, 186

(La. 1971).

8 Dean v. Hercules, Inc., 328 So. 2d 69, 72 (La. 1976); Yiannopoulos, note 4, at 203.

9 The common law of ultrahazardous or abnormally dangerous activities is stated in the Restatement (Second) of Torts §§

519-520 (1977):

519. General Principle

(1) One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land or

chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm.

(2) This strict liability is limited to the kind of harm, the possibility of whichmakes the activity abnormally dangerous.

520. Abnormally Dangerous Activities

In determining whether an activity is abnormally dangerous, the following factors are to be considered:
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cause injury to another person. All of these cases are

consonant with the sic utere principle limiting the rights

of proprietors or custodians of things in the use of their

land. For example, plaintiffs have been held to have a

cause of action under art. 667 for damage to neighboring

persons or property resulting from chemical emissions

from an industrial plant, 10 the building of a dangerous

high pressure gas line within 15 feet of adjoining

property, 11 heavy construction activities, 12 pile driving,
13 herbicide spraying, 14 and blasting operations. 15

Conversely, where there was no such activity being

carried on by the defendant that gave rise to the plaintiff's

injury, art. 667 has been found inapplicable. 16 Article

667 expresses a doctrine of strict liability that does not

depend upon negligence or wilfulness. 17

[**16] It is not surprising that the Louisiana doctrine of

ultrahazardous activities takes its roots in art. 667 liability

for dangerous activities relating to land 18 just as in the

common law the doctrine of ultrahazardous activities

(a) existence of a high degree of risk of some harm to the person, land or chattels of others;

(b) likelihood that the harm that results from in will be great;

(c) inability to eliminate the risk by the exercise of reasonable care;

(d) extent to which the activity is not a matter of common usage;

(e) inappropriateness of the activity to the place where it is carried on; and

(f) extent to which its value to the community is outweighed by its dangerous attributes.

The First Restatement of Torts used the term "ultrahazardous activity" in defining strict liability for engaging in a dangerous

activity. The SecondRestatement of Torts, without any substantial change in judicial decisions, recast the doctrine in an attempt

to combine Prosser's original ideas concerning "non-natural" and "extraordinary uses" of land. W. Prosser & W. Keeton,

Prosser and Keeton on Torts § 78, at 555 (5th ed. 1984) [cited as Prosser and Keeton]. The Second Restatement employs the

term "abnormally dangerous activities". Many courts have used the labels interchangeably, and we agree that "the choice

between the labels 'ultrahazardous' and 'abnormally dangerous' is not too important". Id. at 555-56.

10 Dean v. Hercules, Inc., 328 So. 2d 69 (La. 1976).

11 Hero Lands Co. v. Texaco, Inc., 310 So. 2d 93 (La. 1975).

12 Lombard v. Sewerage & Water Bd., 284 So. 2d 905 (La. 1973); Chaney v. Travelers Ins. Co., 259 La. 1, 249 So. 2d 181

(1971).

13 Craig v. Montelepre Realty Co., 252 La. 502, 211 So. 2d 627 (1968); D'Albora v. Tulane Univ., La.Ct.App., 274 So. 2d 825,

aff'd mem., 278 So. 2d 504, 505 (La. 1973); Gulf Ins. Co. v. Employers Liability Assurance Corp., 170 So. 2d 125 (La.Ct.App.

1965); Bruno v. Employers Liability Assurance Corp., 67 So. 2d 920 (La.Ct.App. 1953).

14 Gotreaux v. Gary, 232 La. 373, 94 So. 2d 293 (1957).

15 Fontenot v. Magnolia Petroleum Corp., 227 La. 866, 80 So. 2d 845 (1955); Wright v. Superior Oil Co., 138 So. 2d 688

(La.Ct.App. 1962); Pate v. Western Geophysical Co., 91 So. 2d 431 (La.Ct.App. 1956).

16 Boudreaux v. American Ins. Co., 262 La.721, 264 So.2d 621 (1972).

17 E.g., Hero Lands Co. v. Texaco, Inc., 310 So. 2d 93, 97 (La. 1975);Chaney v. Travelers Ins. Co., 259 La. 1, 249 So. 2d 181,

186 (1971). Earlier decisions characterized the liability under art. 667 as "absolute" because liability was imposed even without

a showing of negligence or fault. E.g., Craig v. Montelepre Realty Co., 252 La. 502, 211 So. 2d 627, 632 (1968); Gotreaux v.

Gary, 232 La. 373, 94 So. 2d 293, 295 (1957); Fontenot v. Magnolia Petroleum Co., 227 La. 866, 80 So. 2d 845, 849 (1955).

As we discuss later, the label "absolute liability" is now applied in Louisiana jurisprudence only to those activities which are

found to be "ultrahazardous activities ".

18 Cf. O'Neal v. International Paper Co., 5 Cir. 1983, 715 F.2d 199, 201 n. 2 ("[The plaintiff] claimed La.Civ.Code art. 667 as

an additional basis for liability. This article, however, simply recasts the liability for ultrahazardous activity.").
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also evolved out of the use of land. 19 [**17] This

common law doctrine goes back to the well-known

case, Rylands v. Fletcher, 20 imposing liability for the

construction of a water reservoir that allowed water to

break through into the adjoining mine shafts of the

plaintiff. 21 The conditions [*1257] and activities to

which the Rylands rule has been applied in common

law jurisdictions in this country have all involved

land-related activities that caused damage to neighbors.
22

Because art. 667 liability is confined to activities on

land, it has no direct applicability to the present case.

The landmark case of Langlois v.Allied Chemical Corp.,
23 however, demonstrates that liability for

ultrahazardous activities is not confined strictly to art.

667.We now turn to a consideration of that case and the

developments leading up to it.

B. The Langlois Case: Liability Under art. 2315 By

Analogy to Other Civil Code Articles

The conceptual transformation in the law of

ultrahazardous activities began [**18] with the case of

Reymond v. State, 255 La. 425, 231 So. 2d 375 (1970),

a casewhich was repudiated by the Louisiana Supreme

Court a year-and-a-half later in a case handed down the

same day as Langlois. 24 In Reymond, the plaintiff

brought an action for structural damage and diminution

in value to her property resulting fromheavy construction

activities in conjunction with the building of a state

highway near her residence. The trial and circuit courts

awarded damages under art. 667. The Supreme Court,

per Justice Barham, reversed, and held that art. 667 "is

applicable only to structural changes in or on the land,

and it is the existence of the thing, the construction, or

the change upon the estate which must give rise to the

damage". Id. 231 So.2d at 381 (emphasis added). The

Court ruled that, because art. 667 "is a law of property

and is inapplicable to the activities of man", id. 231

So.2d at 382 (emphasis added), the plaintiff could not

recover under that article.

[**19] The Court, aware that many earlier cases had

imposed strict liability under art. 667 25 upon one who

engaged in activities on his property to the damage of

his neighbor, stated: [**20]

We do not overrule the jurisprudence which has

allowed recovery for damages resulting from the

use of dangerous instrumentalities andmaterials or

man's engagement in inherently hazardous

activities. We simply find Article 667 inapplicable in

such situations. We need not and do not state the

basis, authority, or source for recovery in cases of

this nature.

Id. 231 So.2d at 383. Justice Barham's use of the

phrase "inherently hazardous activities" marked the

19 For convenience, in referring to land we include immovables; for example, buildings and component parts of land. See

La.Civ. Code arts. 462-470 (West 1980).

20 Fletcher v. Rylands, 1865, 3 H. & C. 774, 159 Eng.Rep. 737, rev'd., 1866, L.R. 1 Ex. 265, aff'd, 1868, L.R. 3 H.L. 330.

21 Prosser & Keeton, note 9, § 78, at 545.

22 See Prosser & Keeton, note 9, § 78, at 549-50.

23 Langlois v. Allied Chemical Corp., 258 La. 1067, 249 So. 2d 133 (1971).

24 See Chaney v. Travelers Ins. Co., 259 La. 1, 249 So. 2d 181 (1971).

25 The Court also noted that earlier decisions had not been consistent in stating the basis upon which a plaintiff might recover

damages for acts upon property by his neighbor:

The courts of this state have floundered from one theory to another to no theory at all in determining the right to

recover for damages caused to neighboring property by a hazardous or unusual activity or by the use of a

dangerous instrumentality or material. Recovery has been predicated upon negligence, upon a common law

theory of nuisance, upon the common law theory of strict liability when one engages in hazardous activity, and

upon the theory of limitation of right of ownership, and has even allowed without a mentioned theory or authority.

231 So.2d at 380.
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first time that phrase had ever appeared in an opinion of

the Louisiana Supreme Court. 26

[*1258] Justice Barham's opinion was hailed by

Professor Wex Malone, a distinguished authority on

Louisiana tort law, as a "commendable and important

step in the right direction toward an intelligent and

discriminate handling of enterprise liability [**21] for

hazardous undertakings". Malone, Work of Appellate

Courts -- 1969-1970: Torts, 31 La.L.Rev. 231, 239

(1971). Professor Malone argued that art. 667, being a

rule of property, not of tort, did not lend itself well to the

purpose of deciding which harms and annoyances

should be accepted by society without recourse, and

which enterprises should be made to bear liability for

their activities without qualification. Id. at 240-41. He

noted the Court's explicit recognition of the importance

of the exclusion of harmful activity from the reach of art.

667 and its statement that earlier jurisprudence finding

liability for those activities was not being overruled, and

concluded that "the decision thus clears the path for

resort to a newly formulated body of doctrine leading to

enterprise liability" 27 Id. at 244. Professor Malone

suggested that enterprise liability should be founded

directly upon the basic codal language, "Every act

whatever ofman that causes damage to another obliges

him bywhose fault it happened to repair it." La.Civ.Code

art. 2315(A) (West Supp.1985). He argued that the term

"fault" under that article need not [**22] be restricted to

negligent or intentional misconduct. Id. at 245. 28

[**23] A year and a half after Reymond was decided,

the Louisiana Supreme Court had the opportunity to

reexamine the scope of arts. 667 and 668 of the Civil

Code. In Chaney v. Travelers Ins. Co., 259 La. 1, 249

So. 2d 181 (1971), the plaintiff brought an action against

parish authorities to recover damages to his residence,

alleging that heavy construction activities undertaken

for the improvement of a canal by the parish produced

vibrations that caused cracks in the sheetrock of his

home. The defendant argued that arts. 667 and 668

were inapplicable when activities, rather than

26 Our research has located only one Louisiana appellate court decision beforeReymond that used a similar phrase as a term

of art. In Town of Jackson v. Mounger Motors, 98 So. 2d 697 (La.Ct.App. 1957) (Tate, J.), the court stated that art. 667 is an

embodiment of the sic utere doctrine. The court noted in dictum that "the Restatement of Torts limits the application of the [sic

utere] doctrine to an 'ultrahazardous activity' of the defendant which 'is not a matter of common usage',Restatement of Torts,

Sections 519, 520." Id. at 699. The court then concluded that "the evidence does not reflect a use of its property by defendant

. . . so inherently dangerous or foreseeably likely to cause harm to others as to justify application of the 'sic utere' doctrine." Id.

(emphasis added).

27 Justice Barham confirmed Professor Malone's conclusion concerning Reymond in his opinion concurring in the result in

Chaney v. Travelers Ins. Co., 259 La. 1, 249 So. 2d 181 (1971), the case that repudiated Reymond's holding that art. 667

applies only to structural changes on land that damage neighbors. InChaney, Justice Barhamwrote, "Reymondwas simply the

beginning of an attempt to establish a rational basis upon which we could, without distortion of the codal provisions, determine

the liability in cases involving inherently dangerous constructions and ultra-hazardous activities." Id. 249 So.2d at 188 (Barham,

J., concurring in the result).

28

The term, fault, can be regarded as sufficiently expansive tomeet the needs of our complex and dangerous society.

The term is properly applicable to the enterpriser who undertakes an activity which he knows in advance involves

a high degree of risk to society even after all reasonable precautions have been taken. This risk is inherent in the

enterprise undertaking itself, and for creating it the enterpriser can appropriately be made to answer. This is his

compact with society. It is the price he pays for the privilege of undertaking the enterprise. The act of launching a

dangerous business or operation in the face of a certain although unavoidable chance of injury to the public can

appropriately be characterized as "fault," even though society tolerates and even encourages the activity as so

conducted.

31 La.L.Rev. at 245.

Fault is not defined in the Louisiana Civil Code, nor is it defined in the French Civil Code, apparently in order to keep the concept

fluid. Howe equates the term with unlawful conduct. W. Howe, Studies in the Civil Law 194 (1896). For a discussion of the

civilian approach in Louisiana and France, see Stone, Louisiana Tort Doctrine: The Concept of Fault, 27 Tul.L.Rev. 1 (1953);

Stone, Tort Doctrine in Louisiana: The Agressor Doctrine, 21 Tul.L.Rev. 362 (1947); Stone, Tort Doctrine in Louisiana: The

Materials For the Decision of a Case, 17 Tul.L.Rev. 159 (1942); Stone, Tort Doctrine in Louisiana: From What Sources Does

It Derive, 16 Tul.L.Rev. 489 (1942).
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constructions, caused damage to neighbors. TheCourt,

in a scholarly opinion by Justice Summers, repudiated

the narrow interpretation of arts. 667 and 668 in the

Reymond decision and restored to these articles their

broad historical meaning, which includes damage

caused by activities as well as by structural changes on

neighboring property. Yiannopoulos,Civil Responsibility

in the Framework of Vicinage: Articles 667-69 and 2315

of the Civil Code, 48 Tul.L.Rev. 195, 222. Chaney

[*1259] therefore restored arts. 667 and 668 as

furnishing one basis for liability [**24] for land-related

ultrahazardous activities that fall within the reach of

those articles.

On the same day that Chaney was decided, the

Louisiana Supreme Court also handed down the

landmark decision of Langlois v. Allied Chemical Corp.,

258 La. 1067, 249 So. 2d 133 (1971)(Barham, J.), a

decisionwhich carried on the conceptual transformation

in the law of ultrahazardous activities. In Langlois, the

Court "expanded the concept of fault in article 2315 to

include responsibility for ultrahazardous activities

without negligence, namely, responsibility based on the

notion of risk". Yiannopoulos at 222. The plaintiff in

Langlois, a fireman, filed suit for personal injuries

sustained from inhalation of a poisonous gas that

escaped from the defendant's plant and drifted over to

neighboring property where the plaintiff was working.

Although the storage of a poisonous gaswould probably

have fitted easily within the pre-Reymond interpretation

of art. 667, theCourt noted that therewas "inconsistence

in jurisprudential assignment of a legal basis for allowing

recovery for damages resulting from the dangerous and

harmful activities and enterprises". 249 So.2d at 136.

[**25]

The Court then described the general civilian

methodology for determining when one person's

conduct which does harm to another is of such a nature

that the actor must respond in damages:

In the decision of a case in tort or delict in Louisiana,

the court first goes to that fountainhead of

responsibility, Articles 2315 and 2316, and in

applying those articles it goes to the many other

articles in our Code as well as statutes and other

laws which deal with the responsibility of certain

persons, the responsibility in certain relationships,

and the responsibility which arises due to certain

types of activities.

Id. 249So.2d at 137. Following these general principles,

"liability for dangerous and hazardous activities of man

flows from Civil CodeArticle 2315 by analogy with other

Civil Code Articles". Id. 249 So.2d at 139. The Court

then ruled that the defendant had injured the plaintiff by

its "fault" as analogized from the conduct required under

art. 669, 29 and the defendant was therefore liable to the

plaintiff under art. 2315. Id. 249 So.2d at 140. The Court

noted that the storage of the poisonous gas "was [**26]

an ultra-hazardous activity, and the possible

consequences of the gas escaping and causing harm

were known or should have been known". 30 Id. 249

So.2d at 139.

[**27] The Court summarized its methodology in a

passage that has spawned much confusion in later

cases and in the present case, as we shall discussmore

fully later:

We do no here establish a new standard for liability,

butmerely apply the standard set by law and applied

repeatedly in our jurisprudence. The activities of

man for which he may be liable without acting

negligently are to be determined after a study of the

law and customs, a balancing of claims and

interests, a weighing of the risk and the gravity of

harm, and a consideration of individual and societal

rights and obligations.

Id. 249 So.2d at 140.

Langlois represented a conceptual breakthrough in the

law of ultrahazardous activities, [*1260] holding that

29 Article 669 provides, "If the works or materials for any manufactory or other operation, cause an inconvenience to those in

the same or in the neighboring houses, by diffusing smoke or nauseous smell, and there be no servitude established by which

they are regulated, their sufferance must be determined by the rules of the police, or the customs of the place." La.Civ. Code

art. 669 (West 1980).

30 In a footnote to this sentence, the Court stated: "The states under common law have recognized that, in ultra-hazardous

activities such as this, liability is imposed in the absence of negligence. Proser, Torts (3rd ed. 1964), § 77; Restatement, Torts

§ 519 (1938); Restatement, Torts 2d (Tent.Draft No. 10 1964), §§ 519-520; Malone, 31 La.L.Rev. 231." 249 So.2d at 139 n.13.

The district court in the present case concluded from this sentence the Louisiana has adopted the doctrine of ultrahazardous

activities as defined in the Restatement (Second) of Torts §§ 519-520. This conclusion was erroneous, as we discuss later in

this opinion.
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delictual responsibility for such activities may be

imposed under art. 2315, by analogy with other articles

of the Civil Code. Before Langlois, as we have noted,

responsibility was imposed primarily under property law

through arts. 667 and 668. Langlois, however, raised

the question of the interrelationship of arts. 2315, 667,

and 668, because it was issued on the same day as

Chaney, which reestablished the [**28] jurisprudence

that imposed responsibility for many ultrahazardous

activities under arts. 667 and 668.

Professor Yiannopoulos, highly regarded authority on

Louisina law, concluded that, even after Langlois, art.

2315 and arts. 667 and 668, although they overlap in

part, establish distinct grounds of responsibility. 31 He

argued that, under any particular set of facts, a plaintiff

might have two distinct causes of action for a single

recovery, or he might have a cause of action under one

theory but not the other. In particular, "since

ultrahazardous activities now give rise to a cause of

action under article 2315, reliance on articles 667-668

in such cases may be unnecessary. But articles 667

and 668 do not impose responsibility for ultrahazardous

activities only, and their aspect of responsibility without

negligence may furnish the sole basis of recovery in

cases in which there is no fault under article 2315."

Yiannopoulos, Civil Responsibility in the Framework of

Vicinage:Articles 667-69 and 2315 of the Civil Code, 48

Tul.L.Rev. 195, 223 (1974).

[**29] Later case law supports this interpretation of the

interrelations of these articles. The Lousisiana Supreme

Court has noted that some activities may give rise to

liability under both art. 667 and 2315, because a

violation of art. 667 constitutes "fault" within themeaning

of art. 2315. Dean v. Hercules, Inc., 328 So. 2d 69, 72

(La. 1976). 32One case implicitly held that art 2315 and

art. 667 constitute separate bases for liability for

"extrahazardous activities". Russell v. Windsor Proper-

ties, Inc., 366 So. 2d 219, 223 (La.Ct.App. 1978).

Another case ruled that arts. 667 and 668 are not

confined to liability for "ultrahazardous activities". And-

rowski v. Ole McDonald's Farms, Inc., La.Ct.App., 407

So. 2d 455, 458,writ denied, 409 So.2d 666 (La. 1982).

But see Lieber v. Rust, 388 So. 2d 836, 842 (La.Ct.App.

1980), aff'd, 398 So. 2d 519 (La. 1981), holding that

"Article 667 has been limited by the jurisprudence to the

conducting of ultrahazardous activities."

[**30] We thus conclude that, as of the time of the

Langlois decision, liability under the doctrine of

ultrahazardous activities could be based directly upon

arts. 667 and 668 -- which are confined to activities

relating to the use of land -- or upon art. 2315 by

analogy to other codal articles, such as art. 669, which

was invoked in Langlois itself. We note that one of the

most significant aspects of the doctrine as it had

developed was that it was tied to specific codal articles,

either directly or by analogy. The doctrine was not an

"independent" legal theory like that of the common law

doctrine of ultrahazardous activities under the Restate-

ment (Second) of Torts §§ 519-520.

This tying of liability to other codal articles through the

concept of "fault" under art. 2315 was in keeping with

the general "fault" scheme of the Civil Code. 33 Articles

2315 through 2324 comprise theCode's entire treatment

of legal principle regulating [*1261] offenses and

quasi-offenses. 34 [**32] Article 2315 is the fountainhead

of responsibility, and the "remaining articles constitute

31 "Article 2315 establishes responsibility under the law of delictual obligations for all injuries to persons and property.Articles

667 and 668 establish specifically responsibility for damage to property and persons in the context of neighborhood, namely,

under rules of property law." Yiannopoulos, note 4, at 223.

32 Accord Dixon v. Gutnecht, 339 So. 2d 1285, 1289 (La.Ct.App. 1976), aff'd mem., 342 So.2d 673 (La. 1977); Holland v.

Keaveney, La.Ct.App., 306 So.2d 838, 341, aff'd mem., 310 So.2d 843 (La. 1975); Schexnayder v. Bunge Corp., 508 F.2d

1069, 1071 (5 Cir. 1975).

33 See generally Stone, Louisiana Tort Doctrine: The Concept of Fault, 27 Tul.L.Rev. 1 (1953); Stone, Tort Doctrine in

Louisiana: The Materials For the Decision of a Case, 17 Tul.L.Rev. 159 (1942).

34 The Louisiana Code follows the French Code in not defining delit (offense) and quasi-delit (quasi offense). Pothier's

definition is: "On appellee delit le fait par lequel une personne, par dol ou malignit, cause du dommage ou quelque tort a un

autre. Le quasi-delit est le fait par lequel une personne, sans malignite, mais par une imprudence qui n'est pas excusable,

cause quelque tort a un autre." Pothier, Traite des obligations I No. 116, at 158 (1821). "Injury (delictum) is when a person by

fraud or malignity causes any damage or wrong to another. Para. Quasi delicta, are facts by which a person causes damages

to another, without malignity, but by some inexcusable imprudence." Pothier On Obligation 164 (Evans trans. 1853).

"[Quasi-Delicts] They were all of praetorian origin and do not appear as a separate class of obligations prior to the time of

Justinian. . . . Quasi delicts were actionable wrongs which were not included in the list of delicts covered by the statutory actions
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amplifications as to what constitutes 'fault' and under

what circumstances a defendant may be held liable for

his [**31] act or that of a person or thing for which he is

responsible." Loescher v. Parr, 324 So. 2d 441, 445 (La.

1975), (Tate, J.). 35The reference in Langlois by analogy

to other codal articles outside of arts. 2316-2324 was

therefore in keeping with this general methodology of

imposing responsibility.

C. Later Development of the Doctrine: The Move Away

From Specific Codal Articles

1. The Kent Case. During the years after Langlois and

before the Louisiana Supreme Court's decision in Kent

v. Gulf States Utilities Co., 418 So. 2d 493 (La. 1982),

several decisions in both the Louisiana Supreme Court

and in the state circuit courts followed the conceptual

structure established by Langlois and imposed liability

for ultrahazardous activities under art. 2315 by analogy

to art. 667. 36 In Kent, however, the Court seemed to

cast liability for ultrahazardous activities directly upon

art. 2315 alone, without relying, either directly or by

analogy, on any other codal article. [**33]

The plaintiff in Kent sued for personal injuries resulting

from contact with electric power lines owned by the

defendant. The plaintiff sought to hold the defendant

liable either on a theory of negligence for failing to take

reasonablemeasures to protect against the foreseeable

risk that a person would come in contact with the

overhead conductors, which were in a construction

area, or on a theory of strict liability, either as custodian

of a "thing" under art. 2317 37 or as an "enterpriser

engaged in an ultrahazardous activity". Id. at 496.

[**34] TheCourt began its analysis with the general rule

that, because "fault" is a broader and more

comprehensive term than "negligence", "the codal

scheme imposes responsibility on a person not only

when his negligence causes damage, but also [*1262]

when the person has a legal relationship with a person,

a thing, or an activity which causes damage". Id. (citing

Langlois). For these activities, "liability is strict in the

sense that it does not depend upon proof of personal

negligence". Id.TheCourt contrasted this "strict liability"

with "absolute liability" for ultrahazardous activities:

Liability for ultrahazardous activities . . . involves

different considerations than liability under C.C.Art.

2317 for creating or maintaining a thing which

presents an unreasonable risk of harm. There are

some activities in which the risk may be altogether

reasonable and still high enough that the party

ought not undertake the activity without assuming

the consequences. Such activities include pile

driving, storage of toxic gas, blasting with

explosives, crop dusting with airplanes, and the

like, in which the activity can cause injury to others,

even when conducted [**35] with the greatest

prudence and care.

Id. at 498 (citations omitted). The Court stated that for

these particular activities, Louisiana courts have

imposed an absolute liability, as contrasted with the

strict liability under art. 2317, "which virtually makes the

enterpriser an insurer. The enterpriser, whether or not

negligent in any respect, causes the damage, and the

injured party recovers simply by proving damage and

causation." Id.

In further elaborating on the kinds of activities subject to

absolute liability, the Court stated that "no decisions

have placed in this category any activities in which the

of the jus civile. They were moreover, wrongs not resulting from the malice of the offender, but rather from his fault, ignorance,

or negligence." Burdick, Principles of Roman Law and Their Relation to Moder Law 505 (1938). See generally Buckland, A

Manual of Roman Private Law 331 (2d ed. 1953); Buckland, ATreatise on Roman Law 589 (2d ed. 1932); Radin, Roman Law

159 (1927); Howe, Studies in the Civil Law 191-217 (1896); Note, Offenses and Quais-Offenses, 26 Tul.L.Rev. 394, 394-96

(1952); Oppenheim,Survival of TortActions and theAction ForWrongful Death:ASurvey and a Propoal, 16 Tul.L.Rev. 386, 402

(1942).

35 In Loescher the plaintiff's car was damaged when a rotten tree owned by the defendant fell on top of it. The court found the

defendant liable under art. 2317, see note 37, holding that the custodian of a thing which creates an unreasonable risk of harm

is liable, without proof of negligence, based upon the owner/custodian's legal relationship to the thing causing the damage.

36 See Dean v. Hercules, Inc. 328 So. 2d 69 (La. 1976); Russell v. Windsor Properties, Inc., 366 So. 2d 219 (La. Ct. App.

1978);Holland v. Keaveney, La.Ct.App., 306 So. 2d 838, aff'd mem., 310 So.2d 843 (La. 1975);D'Albora v. Tulane Univ., La.Ct.

App., 274 So. 2d 825, aff'd mem., 278 So.2d 504, 505 (La. 1973).

37 Article 2317 provides, "We are responsible, not only for the damage occasioned by our own act, but for that which is caused

by the act of persons for whom we are answerable, or of the things which we have in our custody. This, however, is to be

understood with the following modifications." La.Civ.Code art. 2317 (West 1979).
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victim or a third person can reasonably be expected to

be a contributing factor in the causation of damages

with any degree of frequency". Id. at 499 n.8. By

contrast, the activity of driving piles, for which absolute

liability has been imposed, is one that is likely to cause

damage "even when there is no substandard conduct

on anyone's part". Id. at 498. The Court concluded that,

because the transmission of electricity "is an everyday

occurrence" and when it results in injury, "it is almost

always because of substandard conduct on the part of

[**36] either the utility, the victim or a third party", the

electric utility would not be held absolutely liable as an

enterpriser engaged in ultrahazardous activities. Id. at

499.

We note that the Court in Kent did not explicitly rely,

either directly or by analogy, on any particular codal

article in its discussion of liability for ultrahazardous

activities. One could nevertheless reasonably interpret

Kent as not marking any departure from or innovation in

the doctrine of ultrahazardous activities as viewed in

Langlois, because all of the activities that the Court

cited as illustrations of ultrahazardous activities were

dangerous activities relating to land that fitted easily

within the Langlois structure of liability under art. 2315

by analogy, in this case, to art. 667. 38

[**37] 2. The Ashland Oil Case. The district court in the

present case, relying on Ashland Oil, Inc. v. Miller Oil

Purchasing Co., 5 Cir. 1982, 678 F.2d 1293, a case that

was decided before Kent, applied the common law

doctrine of ultrahazardous activities articulated in the

Restatement (Second) of Torts §§ 519-520 (1977). We

now consider theAshlandOil case to decide if it correctly

states the Louisiana doctrine of ultrahazardous activities

as it stands today, and we conclude that it does not.

Accordingly, the district court's use of that case and the

Restatement was erroneous.

In Ashland Oil, the plaintiff, an oil company, sought

recovery of damages sustained in an explosion and fire

at its refinery resulting from the injection into the

plaintiff's oil pipeline of hazardous chemical waste

products originally sold by one of [*1263] the

defendants, Rollins-Purle, Inc., to the persons injecting

such chemicals. Rollins, the operator of an industrial

waste disposal company in Baton Rouge, Louisiana,

contracted with DuPont to dispose of waste chemical

by-products generated by DuPont. These by-products

were toxic, corrosive, malodorous, and pollutants [**38]

of ground and surface water and plant and animal life.

Rollins agreed with DuPont to dispose of the chemicals

by incineration, but found that the corrosive effect of the

wastes rendered the incinerator inoperable.

To maintain its lucrative business with DuPont, Rollins

communicated with the defendant Larry Young and

persuaded Young to dispose of the waste in such a

manner that the waste could not be traced back to its

original source. Rollins took additional precautions to

insure that the material, if discovered, would not be

traced back to its Baton Rouge facility. 39Young sold the

material to Waco, Inc., a small family-owned oil

reclaiming operation in the Natchez, Mississippi area.

Waco sold the material to Miller Oil Purchasing Co.,

which then sold the material to Ashland Oil Purchasing,

Inc., a subsidiary of the plaintiff, and injected thematerial

into a pipeline owned by the plaintiff, from which the

material found its way into the refinery and caused

extensive damage. The district court found that Young

either knew or should have known the true nature of the

industrial waste he agreed to dispose of, and that by

involving Young in the transaction with knowledge that

[**39] Young would cause the waste eventually to be

discharged into a crude oil pipeline, Rollins intended the

consequence of its action.

The district court found that Rollins and Young were

liable to the plaintiff on an ultrahazardous activity theory,

and we affirmed on the basis of the district court's

opinion, which we reproduced in an appendix to our

decision. Ashland Oil, Inc. v. Miller Oil Purchasing Co.,

5th Cir. 1982, 678 F.2d 1293. To decide whether the

defendants' activities fell under the Louisiana doctrine

of ultrahazardous activities, the district court turned to

the following passage in the Langlois case:

The activities of man for which he may be liable

without acting [**40] negligently are to be

38 Kent is, however, inconsistent with Loescher, if it does not in terms overrule the earlier decision. Kent now requires that to

recover under art. 2317 the plaintiff must prove not only that the condition of the thing causing injury posed an unreasonable

risk, but that there was also a failure of the defendant to take reasonable care to prevent it getting into a condition that could

cause injury. Note, Developments in the Law: 1981-1982, Torts, 43 La.L.Rev. 607 (1982); Note, ARedefinition of Strict Liability

Under Article 2317, 28 Loy.L.Rev. (New Orleans) 1209 (1982).

39 In its dealings with Young, Rollins deviated from its usual business practices. It prepared no invoices, did not object to

Young's failure to pay for the bulk of the waste, allocated the payments it did receive from Young to petty cash, and recorded

none of the transactions with Young on its books.
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determined after a study of the law and customs, a

balancing of claims and interests, a weighing of the

risk and the gravity of harm, and a consideration of

individual and societal rights and obligations.

Langlois v. Allied Chemical Corp., 258 La. 1067, 249

So. 2d 133, 140 (1971).

The district court took this passage to be a substantive

rule listing the "factors" to be considered in deciding

whether an activity should be labelled ultrahazardous

under Louisiana law. The court then observed that,

"although reference was not made to Restatement,

Torts, Second, § 520, in Langlois, supra, the factors

enumerated therein are strikingly similar". 40 678 F.2d at

1307-08. The court then tersely concluded:

Applying the factors articulated by the Louisiana

Supreme Court in Langlois and in § 520 of the

Restatement, Second, [*1264] to the conduct of

Rollins and Young, the Court is constrained to hold

that the disposal of the [chemical wastes] by these

defendants was an abnormally dangerous and

ultrahazardous activity.

Id. at 1308.

[**41] We hold that Ashland Oil -- even assuming its

invocation of the common law doctrine of the

Restatement was correct under Louisiana law at the

time it was decided, a proposition about which we have

serious doubt, as we shall discuss -- does not reflect the

current law of ultrahazardous activities in the light of the

Louisiana Supreme Court's more recent decisions

concerning that doctrine. Neither Kent nor the more

recent discussion of ultrahazardous activities in Hebert

v. Gulf States Utilities Co., 426 So. 2d 111, 114 n.6 (La.

1983), makes any reference to the Restatement. 41

Moreover, none of the decisions since Kent, in both the

Louisiana appellate courts and in our Court, that have

invoked or discussed the Louisiana doctrine of

ultrahazardous activities (as opposed to strict liability in

products liability cases) have applied or evenmentioned

the Restatement. See Smith v. Formica Corp., 439 So.

2d 1194 (La. Ct.App. 1983); Buchanan v. Tangipahoa

Parish Police Jury, 426 So. 2d 720 (La.Ct.App. 1983);

O'Neal v. International Paper Co., 715 F.2d 199 (5 Cir.

1983); CNG Producing Co. v. Columbia Gulf

Transmission, 709 F.2d 959 (5 Cir. 1983). [**42]

Our conclusion that the district court erred in this case

by invoking the Restatement doctrine of ultrahazardous

activities is reinforced by the following considerations.

Both the district court in the present case and the district

court in Ashland Oil justified their invocation of the

Restatement by pointing to the passage in Langlois that

we have quoted earlier in this section listing various

"factors" to be considered. Both courts took this passage

to be substantive rule for deciding what activities should

be cast as "ultrahazardous" for invoking absolute liability,

similar to the factors of the Restatement.

We conclude, [**43] for several reasons, that the

quoted passage was not meant by the Louisiana

Supreme Court to be a substantive rule of liability, but

rather an expression ofmethodology. First, the Langlois

decision itself, in the sentence immediately preceding

the sentence containing the "factors", states, "We do

not here establish a new standard for liability, butmerely

apply the standard set by law and applied repeatedly in

our jurisprudence." Langlois v. Allied Chemical Corp.,

258 La. 1067, 249 So. 2d 133, 140 (1971). The passage

enumerating the factors wasmeant to be an expression

of the methodology to be used in deciding whether an

activity that falls within the subject matter of a particular

codal article should be held to be within the reach of that

article's imposition of strict liability. In Langlois, the

activity fell within the subject matter of art. 669, and the

40 The district court in the present case went further than the Ashland Oil court and concluded that the Langlois court had

referred to the Restatement provisions "to support its reliance on the rule" consisting of the listed "factors". Richman v. Charter

Arms Corp., 571 F. Supp. 192, 201 (E.D.La. 1983). This conclusion is clearly incorrect. The Langlois court, rather than citing the

Restatement for support, merely made the observation that common law jurisdictions have also recognized that liability without

negligence can be imposed upon persons engaged in ultrahazardous activities, citing the Restatement as one example.

Specifically, the Langlois court said: " The states under common law have recognized that, in ultra-hazardous activities such as

this, liability is imposed in the absence of negligence. Prosser, Torts (3rd ed. 1964), § 77; Restatement, Torts § 519 (1938);

Restatement, Torts 2d (Tent.Draft No. 10 1964), §§ 519-520; Malone, 31 La.L.Rev. 231." Langlois v. Allied Chemical Corp., 258

La. 1067, 249 So. 2d 133, 139 n. 13 (1971).

41 In the most recent case of Hampton v. Rubicon Chemicals, Inc., 458 So. 2d 1260, 1274 (La. 1984)(opinion on rehearing),

the Court stated in dictum that there was a "strong implication" that the defendant's storage of poisonous phosgene gas was

an ultrahazardous activity. The Court cited Langlois, and no reference was made to the Restatement. Id.
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Court applied the listed factors in ruling that liability

should attach under art. 2315, by analogy to art. 669.

A recent decision by the Louisiana Supreme Court

confirms that the "factors passage" of Langlois is simply

an expression of methodology. In Entrevia v. Hood, 427

So. 2d 1146 (La. 1983), [**44] the Court was presented

with the question whether the owner of a remote,

unoccupied farm house, which was surrounded by a

fence and posted with "no trespassing" signs, should be

held strictly liable under art 2317 42 for damages

resulting when a trespasser was injured by the collapse

of the building's rear steps. The facts of the case fell

within the subject matter of art. 2317, because the

defendant was the owner of a "thing" -- the unoccupied

farmhouse -- which occasioned the damage, and the

issue was whether strict liability should be imposed

under that article. In a lengthy passage [*1265]

discussing the methodology by which the Court would

decide whether liability should attach, the Court recited

the "factors" listed in Langlois:

As this court has noted in relation to other forms of

strict liability under the civil code, the activities of

man for which he may be liable without acting

negligently are to be determined after a study of the

law and customs, a balancing of claims and

interests, a weighing of the risk and the gravity of

harm, and a consideration of individual and societal

rights and obligations. Langlois v. Allied Chemical

Corporation, 258 La. 1067, 1084, 249 So. 2d 133,

140 (1971). [**45]

427 So.2d at 1149 (emphasis added).

Moreover, the district court's lifting of a statement from

judicial opinion, untied to a codal article, and the taking

of that statement as a new substantive rule of liability is

not in keeping with civilian methodology. The Louisiana

Supreme Court has made this quite clear in a passage

that is directly applicable to the district court's opinion in

this case:

In deciding the issue before us the lower courts did

not follow the process of referring first to the code

and other legislative sources but treated language

from a judicial opinion as the primary source of law.

This is an indication that the position of the decided

case as an illustration of past experience and the

theory of the individualization of decision have not

been properly understood by our jurists in many

instances. Therefore, it is important that we plainly

state that, particularly in the changing field of

delictual responsibility, the notion of stare [**46]

decisis, derived as it is from the common law,

should not be thought controlling in this state. The

case law is invaluable as previous interpretation of

the broad standard of Article 2315, but it is

nevertheless secondary information.

Ardoin v. Hartford Accident & Indemnity Co., 360 So. 2d

1331, 1334 (La. 1978).

We therefore conclude that neither the "factors passage"

of Langlois nor the factors enumerated in the Restate-

ment (Second) of Torts §§ 519-520 (1977) comprise the

Louisiana doctrine of ultrahazardous activities. 43

[**47] [*1266] D. Summary and Application

42 See note 37.

43 Cf. Note, Legal Limits, note 1, at 845 ("The court [in Richman] disregarded Erie by relying on the Restatement (Second) of

Torts, an approach the Louisiana Supreme Court has never taken.").

Even if §§ 519-520 of the Restatement (Second) of Torts were applicable, it appears that the defendants could not be held liable

under those sections. The text of those sections is reproduced in note 9. The comments to § 519 demonstrate that the

marketing of a consumer product is not within the purview of the kinds of activities that section was meant to encompass. In

particular, comment d states that "liability arises out of the abnormal danger of the activity itself, and the risk that it creates, of

harm to those in the vicinity". Restatement (Second) of Torts § 519 comment d (1977) (emphasis added). Thus, § 519

encompasses activities that are dangerous in and of themselves and that can directly cause harm to those "in the vicinity", even

though conducted with "the utmost care to prevent the harm". Id. The storage of dynamite in a city is one paradigm given in

comment e. The marketing of a handgun is not dangerous in and of itself, and when injury occurs, it is not the direct result of

the sale itself, but rather the result of actions taken by a third party.

Nor is the marketing of handguns properly classified as abnormally dangerous under the factors of § 520. With respect to

factors (a) (existence of a high degree of risk) and (b) (likelihood that the harm resulting will be great), although the use of

handguns may involve a high degree of risk and a likelihood of great harm, it is themarketing of handguns that is alleged to be
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Whether an activity qualifies as an ultrahazardous

activity under Louisiana law is a question of law. 44

O'Neal v. International Paper Co., 715 F.2d 199, 201 (5

Cir. 1983);Ashland Oil, Inc. v. Miller Oil Purchasing Co.,

5 Cir. 1982, 678 F.2d 1293, 1308 (5 Cir. 1982); Touch-

stone v. G.B.Q. Corp., 596 F. Supp. 805, 814 (E.D.La.

1984). The activity alleged by the plaintiffs in the present

cases to be ultrahazardous is the marketing of small

handguns to the general public.We now summarize our

review of the development of the Louisiana doctrine of

ultrahazardous activities, set forth our conclusions

concerning the scope of that doctrine, and apply the

doctrine to the marketing of handguns. We hold that

such marketing is not an ultrahazardous activity.

[**48] The Louisiana doctrine of ultrahazardous

activities has its roots in arts. 667-669 of the Civil Code.

All of the cases before Langlois 45 that imposed absolute

liability involved dangerous activities relating to land or

other immovables that were within the terms of those

articles. Indeed, the term "ultrahazardous activity" did

not appear in a Louisiana Supreme Court decision until

the Reymond case, 46 decided just one year before

Langlois. Langlois transformed the conceptual structure

underlying the doctrine of ultrahazardous activities, and

placed liability under art. 2315 by analogy to other codal

articles, such as arts. 667-669. Several decisions after

Langlois and before Kent 47 applied this conceptual

structure and found liability for ultrahazardous activities

under art. 2315 by analogy to other codal articles.

abnormally dangerous. As we have noted, the risks of harm from handguns do not come from their sale and distribution as

such.

The district court in the present case missed this distinction between use and marketing when it applied factor (d) (extent to

which the activity is a matter of common usage). The court stated that "handguns are not an item of 'general use'; they are an

item of extraordinary or abnormal use". Richman v. Charter Arms Corp., 571 F. Supp. 192, 202 (E.D.La. 1983) (emphasis

added). From this the court concluded that it could not hold that "the operation of handguns" is a "matter of common usage".

Id. (emphasis added). The proper issue, however, is whether themarketing of handguns is a matter of common usage. "In light

of the fact that approximately two million handguns are sold each year, the manufacture and sale of handguns are

unquestionably 'of common usage.'" Harvard Note, note 1, at 1923. To return to the paradigm case of explosives, although the

storage of explosives is an abnormally dangerous activity under comment e of § 519, we are not aware of any case holding that

the marketing of explosives is an abnormally dangerous activity.

Finally, with respect to factor (f) (extent to which value to the community of the activity is outweighed by its dangers), the district

court correctly concluded that the Louisiana "legislature, by not banning handguns sales to the general public, either by statute

or by constitutional amendment, has indicated that it thinks the social utility of the defendant's marketing practices is at least as

great as the social disutility of those practices". 571 F. Supp. at 202.

Every decision in common law jurisdictions of which we are aware has held that the manufacture and sale of handguns to the

general public does not constitute an ultrahazardous activity. SeeMartin v. Harrington & Richardson, Inc., 743 F.2d 1200 (7 Cir.

1984); Patterson v. Rohm Gesellschaft, 608 F. Supp. 1206 (N.D.Tex. 1985); Fiella v. Bangor Punta Corp., No. 756 of 1984

(Pa.C.P. Beaver County Feb. 7, 1985); Moore v. R.G. Industries, No. C-82-1417-MHR (N.D.Cal. Aug. 29, 1984); Mavilia v.

Stoeger Indus., D.Mass. 574 F. Supp. 107 (1983); Riordan v. International Armament Corp., No. 81 L 27923 (Pa.Cir.Ct. Cook

County July 21, 1983), aff'd 132 Ill.App.3d 642, 87 Ill.Dec. 765, 477 N.E.2d 1293 (1985); Francis v. Diamond Int'l Corp., Nos.

CV82-11-1279 & CV83-02-0215 (Ohio C.P. Butler County Mar. 22, 1983).

44 The district court refused to decide whether the classification of an activity as ultrahazardous is a question of law, stating

only that "whether the decision about how to classify the defendant's activities is for the Court or a jury to make is an issue to

be resolved at some future date". Richman v. Charter Arms Corp., 571 F. Supp. 192, 204 n. 14 (E.D.La. 1983). The court cited

four cases, two in this circuit applying Louisiana law, and two from state supreme courts. The two state cases squarely hold that

the question is one of law, and in both federal cases the court, not a jury, decided the question. The district court's refusal to

decide the issue is made more puzzling by the fact that the court concluded that § 520 of the Restatement was the applicable

substantive rule of classification, and comment l to that section clearly states, "Whether the activity is an abnormally dangerous

one is to be determined by the court, upon consideration of all the factors listed in this Section. . . ." Restatement (Second) of

Torts § 520 comment l (1977).

45 Langlois v. Allied Chemical Corp., 258 La. 1067, 249 So. 2d 133 (1971).

46 Reymond v. State, 255 La. 425, 231 So. 2d 375 (1970).

47 Kent v. Gulf States Utilities Co., 418 So. 2d 493 (La. 1982).
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[**49] InKent, the Louisiana SupremeCourt seemed to

place liability for ultrahazardous activities directly under

art. 2315, without referring to any other codal articles by

analogy. We believe that Kent is consistent with the

conceptual structure of Langlois, because the activity

under consideration -- transmission of electric power --

was a land-related activity falling within the subject

matter of art. 667. Neverthelses, [*1267] several

decisions after Kent have discussed ultrahazardous

activities without referring to other codal articles.

Assuming, therefore, that liability can be imposed under

art. 2315 without analogy to other codal articles, 48 our

comprehensive review of the cases reveals that the

doctrine is defined by the following boundaries: [**53]

1. TheActivity Must BeAnActivity Relating to Land or to

Other Immovables. Without a single exception, every

decision in the Louisiana Supreme Court and the

appellate courts since Langlois imposing absolute

liability, either under the conceptual structure of Langlois

by analogy to other codal articles or under the label

"ultrahazardous" without reference to other articles,

involved an activity relating [**50] to immovables. 49

The marketing of handguns is not such an activity.

[**54] Indeed, the only Louisiana decision we have

found that is on point holds that the manufacturer of a

consumer product cannot be held liable under an

ultrahazardous activity theory. In Smith v. Formica

Corp., 439 So. 2d 1194 (La.Ct.App. 1983), the plaintiff

was injured when the fumes of an extremely flammable

contact adhesive came into contact with the pilot light of

a hot water heater in a bathroom, causing a flash fire.

The court ruled that "we do not feel compelled in this

case to . . . adopt a rule of law that would impose

absolute liability on a consumer products manufacturer.

The Louisiana Supreme Court has reserved absolute

liability for ultrahazardous activities (such as pile driving,

storage of toxic gas, etc.)". Id. at 1200 (citing Kent).

2. The Activity Itself Must Cause the Injury and the

Defendant Must Have Been Engaged Directly in the

Injury-Producing Activity. In each case where absolute

liability has been imposed, the plaintiff's injury resulted

directly from the ultrahazardous activity itself. For

example, pile driving, blasting, or heavy construction

[**51] activities caused structural damage to

neighboring buildings, poisonous gas escaped and was

inhaled by neighboring persons, or the crops of

neighboring landowners were damaged by aerial

spraying. Moreover, liability was imposed on the person

using the instrument that occasioned the injury, not on

the manufacturer of the piles, the explosives, or the

heavy constructionmachinery. 50By contrast, in [*1268]

the present case, the direct cause of the plaintiffs'

injuries was not the marketing of handguns; the cause

was the criminal misuse of those handguns by persons

48 The plaintiffs have pointed to no codal article aside from art. 2315 the subject matter of which would encompass the

marketing of handguns. Outside of arts. 667 and 668, liability without proof of negligence has been imposed under arts. 2317

(liability for acts caused by persons or things in our custody for which we are responsible), 2318 (liability for the acts of minors

for whom we are responsible), 2320 (liability for the acts of our servants, students or apprentices), 2321 (liability for damage

caused by animals owned by us), and 2322 (liability for damage caused by the ruin of a building owned by us). Northern v.

Department of Streets, La.Ct. App., 455 So. 2d 1288, 1289, aff'd mem., 460 So.2d 605 (La. 1984). The marketing of handguns

plainly does not fall within the subject matter of any of these articles. Therefore, if Kent preserves the conceptual structure of

Langlois, the marketing of handguns cannot qualify as an ultrahazardous activity under Louisiana law.

49 See Hampton v. Rubicon Chemicals, Inc., 458 So. 2d 1260, 1274 (La. 1984)(storage of poisonous gas);Dean v. Hercules,

Inc., 328 So. 2d 69, 72 (La. 1976) (chemical emissions from defendant's industrial plant); Langlois v. Allied Chemical Corp., 258

La. 1067, 249 So. 2d 133, 139 (1971) (storage of poisonous gas); Price v. State, La.Ct. App.1984, 451 So. 2d 644, 646-47

(La.Ct.App. 1984) (blasting); Rosenblath v. Louisiana Bank & Trust Co., 432 So. 2d 285, 288 (La.Ct.App. 1983) (demolition

activities); Russell v. Windsor Properties, Inc., 366 So. 2d 219, 223 (La.Ct.App. 1978) (aerial spraying); D'Albora v. Tulane

Univ., La.Ct.App., 274 So. 2d 825, 829, aff'd mem., 278 So.2d 504, 505 (La. 1973) (pile driving). Cf. Holland v. Keaveney,

La.Ct.App., 306 So. 2d 838, 842, aff'd mem., 310 So.2d 843 (La. 1975), holding that, although demolition is an ultrahazardous

activity, the defendant was not liable to the plaintiff for the loss of a rare dog which occurred when a swarm of bees stung the

dog to death after the wall in which their nests were located was leveled during demolition, because such a loss was "not

anticipated as a natural consequence" of the ultrahazardous undertaking.

50 See Note, Legal Limits, note 1, at 846. The same has been true in common law jurisdictions as well. See Harvard Note,

note 1, at 1923-24.

[The Louisiana cases] suggest that a product must be joined with a particular use of the product before any

ultrahazardous activity is created. Handguns, like explosives and deadly gases, are subject to a variety of uses,

and the magnitude of risk occasioned by a handgun significantly depends on which use its owner selects. Whether
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not agents or employees of the defendants. When the

injury does not flow directly from the activity itself alleged

to be ultrahazardous, liability does not attach under the

Louisiana doctrine. See Deville v. Calcasieu Parish

Gravity Drainage Dist., 422 So. 2d 631, 635 (La.Ct.App.

1982), holding that the maintenance of a storm drain,

into which the plaintiff fell, is not an ultrahazardous

activity; Charia v. Stanley, La.Ct.App., 359 So. 2d 291,

294, aff'd mem., 362 So.2d 579 (La. 1978), holding "the

operation of a so-called third-rate hotel", at which a

[**52] mattress fire started that occasioned smoke

and water damage to the plaintiff's property, is not an

ultrahazardous activity.

3. The Activity Must Not Require the Substandard

Conduct of a Third Party to Cause Injury. Louisiana law

places in the ultrahazardous category activities that

"can cause injury to others, even when conducted with

the greatest prudence and care". Kent v. Gulf States

Utilities Co., 418 So. 2d 493, 498 (La. 1982). But "no

decisions have placed in this category any activities in

which the victim or a third person can reasonably be

expected to be a contributing factor in the causation of

damages with any degree of frequency". Id. at 499 n. 8.

InKent, the LouisianaSupremeCourt refused to classify

the transmission of electric power as an ultrahazardous

activity, because when electric transmission results in

injury, "it is almost always because of substandard

conduct on the part of either the utility, the victim or a

third party ". Id. at 499.

[**55] We recently applied this rule of Kent in CNG

Producing Co. v. Columbia Gulf Transmission, (5 Cir.

1983), 709 F.2d 959, in which we held that the venting of

natural gas is not an ultrahazardous activity. Because

"the activity of venting gas is likely to cause damage

only when there is substandard conduct on someone's

part", we concluded that "we would not subject this

activity to strict liability without certain directions from

the Louisiana courts". Id. at 962. The same conclusion

is compelled in the present case. The plaintiffs allege

that the marketing of handguns to the general public is

ultrahazardous, not because they frequently misfire,

explode, or discharge unexpectedly, even under proper

use, but because those handguns may fall into the

hands of criminals. The kinds of injuries for which the

plaintiffs seek to hold the defendants absolutely liable,

therefore, are injuries that result from the "substandard"

-- here, criminal -- conduct of unrelated third parties.

The doctrine of ultrahazardous activities is therefore

unavailable to the plaintiffs under Louisiana law. 51

[**56] E. Conclusion

The marketing of handguns to the general public falls

far beyond the boundaries of the Louisiana doctrine of

ultrahazardous activities. It is not a land-related activity,

and the injuries of which the plaintiffs complain were not

caused by the marketing itself, but rather resulted only

when there was substandard conduct on the part of

third parties. We agree with the Seventh Circuit that a

ruling that the marketing [*1269] of handguns

constitutes an ultrahazardous activity "would in practice

drive manufacturers out of business" and "would

produce a handgun ban by judicial fiat". 52 [**57] Martin

v. Harrington & Richardson, 7 Cir. 1984, 743 F.2d 1200,

1204. Regardless whether such a radical restructuring

of economic relationships is appropriate for a court,

rather than a legislature, 53 we are certain that it is

inappropriate for a federal court sitting in a diversity

case, bound by Louisiana law.

We recently faced a similar situation in Thompson v.

Johns-Manville Sales Corp., 714 F.2d 581 (5 Cir. 1983),

based on policy considerations of fairness or accident prevention, liability should remain with the entity or individual

utilizing the handgun rather than be shifted back to the gun manufacturer.

Note, Legal Limits, note 1, at 846. Cf. Moore v. R.G. Industries, Inc., No. C-82-1417-MHP, slip op. at 7 (N.D.Cal. Aug.

29, 1984) (holding that, given California cases rejecting claims that the discharge of firearms or inadequate supervision

of their use constitutes an ultrahazardous activity, "it is difficult to see how a California court could hold that the

manufacture and marketing of handguns, far less proximately related to the occurrence of any injury than discharge,

could constitute engagement in an ultrahazardous activity").

51 Cf. Bianchini v. Humble Pipe Line Co., 5 Cir. 1973, 480 F.2d 251, 254, holding that Louisiana would not impose liability

under an ultrahazardous activity theory where "the calamity was caused solely by a superseding and intervening event".

52 Indeed, many of the plaintiffs' lawyers who have brought suits of this nature have publicly stated that one of their main goals

in pursuing these cases is to effect handgun control through the courts, bypassing the political pressures of the legislative

process. See Harvard Note, note 1, at 1925 n. 78; Santarelli & Calio, note 1, at 474.

53 See Harvard Note, note 1, at 1924-27; Santarelli & Calio, note 1, at 505-06.
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cert. denied, 465 U.S. 1102, 104 S. Ct. 1598, 80 L. Ed.

2d 129 (1984), in which the plaintiff sought injuries

resulting from asbestosis and argued that we should

adopt a rule of "enterprise" or "market share" liability

that would dispense with the traditional causation

requirement of tort law. What we said there is directly

applicable to the present case:

Writing in diversity, we write on the wind. Louisiana

will or will not adopt [the proposed theories] at some

future time. In no reported case has it done so at

present, nor have any substantial number of other

jurisdictions. Both theories represent radical

departures from traditional theories of tort liability.

All that [the plaintiff] can advance in support of his

claim that Louisiana would adopt either if presented

his case is a supposed general tendency or trend

on the part of Louisiana courts [**58] to expand the

liability of manufacturers.

That is not enough to support our adoption for

Louisiana of a particular and radical mode of its

expansion. Such departures are for the Louisiana

courts [or legislature], not for us.

Id. at 583.

Moreover, the logic of the plaintiffs' arguments is

essentially without boundaries. Because liability for

ultrahazardous activities is absolute under Louisiana

law, liability under the doctrine "virtually makes the

enterpriser an insurer". Kent v. Gulf States Utilities Co.,

418 So. 2d 493, 498 (La. 1982). If we were to classify

themarketing of handguns as an ultrahazardous activity,

handgun manufacturers might be liable, not only as

insurers against every criminal misuse of a handgun,

but also, for example, to the families of suicide victims,

and to victims or their families who were shot by

homeowner in legitimate self defense or mistakenly

shot by hunters or the police. There is also nothing

inherent in the logic of the plaintiffs' arguments that

would prevent their application to the manufacturers of

any instrumentality that can be used dangerously, such

as knives, lead pipes, explosives, [**59] automobiles,

alcohol, and rolling pins. Indeed, most consumer

products marketed to the general public have both

legitimate and harmful uses. We cannot accept the

argument that the manufacturer should become an

insurer of all uses of those products, both legitimate and

illegitimate, simply by virtue of having marketed them.

III. LOUISIANA PRODUCTS LIABILITY LAW

In defining "fault" under art. 2315 for purposes of

products liability law, the Louisiana Supreme Court has

ruled that "[a] manufacturer of a product which involves

a risk of injury to the user is liable to any person, who

without fault on his part, sustains an injury caused by a

defect in the design, composition, or manufacture of the

article, if the injury might reasonable have been

anticipated."Weber v. Fidelity & Casualty Ins. Co., 259

La. 599, 250 So. 2d 754, 755 (1971) (Tate, J.). To

recover under the rule of Weber, a plaintiff has the

burden of proving "[1] that the product was defective,

i.e., unreasonably dangerous to normal use; [2] that the

product was in [*1270] normal use at the time the injury

occurred; [3] that the product's defect caused the injury;

and [4] that the [**60] injury might reasonably have

been anticipated by the manufacturer". Hunt v. City

Stores Inc., 387 So. 2d 585, 589 (La. 1980). If the

product is proved defective by reason of its hazard to

normal use, the plaintiff need not prove any negligence

in the manufacture of the article, because the

manufacturer is presumed to know of the vices in the

things it makes.Weber, 250 So.2d at 756. "Louisiana's

law in the products liability area has been described by

commentators as closely approximating that of common

law states following the Restatement (Second) of Torts

§ 402A." 54 [**61] DeBattista v. Argonaut-Southwest

Ins. Co., 403 So. 2d 26, 30 (La. 1981), cert. denied, 459

54 See also Robertson, Manufacturers' Liability for Defective Products in Louisiana Law, 50 Tul.L.Rev. 50, 54 (1975)

(observing that Weber's beginning statement of Louisiana defective products law is functionally similar to § 402A). Section

402A of the Restatement provides:

(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his

property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property,

if

(a) the seller is engaged in the business of selling such a product, and

(b) it is expected to and does reach the user or consumer without substantial change in the condition in which it is

sold.
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U.S. 836, 103 S. Ct. 82, 74 L. Ed. 2d 78 (1982). 55 See

also Bell v. Jet Wheel Blast, 462 So. 2d 166, 171 (La.

1985).

In DeBattista, the Louisiana Supreme Court defined

"unreasonably dangerous" to mean "simply that the

article which injured the plaintiff was dangerous to an

extent beyond that which would be contemplated by an

ordinary consumer". 403 So.2d at 30. The district court

applied this "consumer expectation test" 56 [**63] and

ruled that, as a matter of law, the plaintiffs could not

recover under a products liability theory in this case,

because "every consumer doubtless knows that [a

handgun] can be used as a murder weapon". Richman

v. Charter Arms Corp., 571 F. Supp. 192, 197 (E.D.La.

1983). The district court noted that the consumer

expectation test normally applies in cases where the

defendant has failed to attach an adequate warning

[**62] to its product, but held that "it would be

unreasonable to say that a death might have been

averted had the [defendant] attached an adequate

warning to each of its handguns explaining how the

product can be used and abused". Id. The court

concluded that "such warnings are not likely either to

alter consumer buying behavior or to reduce handguns

violence". Id. We find [*1271] the district court's

conclusions under this test unassailable. 57

[**64] The plaintiffs argue, however, that the consumer

expectation test is not the only test of defectiveness

(2) The rule stated in Subsection (1) applies although

(a) the seller has exercised all possible care in the preparation and sale of his product, and

(b) the user or consumer has not bought the product from or entered into any contractual relation with the seller.

Restatement (Second) of Torts § 402A (1965).

55 The Court also observed that "the history of strict liability in Louisiana indicates the requirement that a defective product

must be 'unreasonably dangerous' came into our jurisprudence due to the pervasive influence of section 402A of the

Restatement (Second) of Torts after its publication in 1965." 403 So.2d at 30.

56 The definition of "unreasonably dangerous" in DeBattista, with its focus on the consumer's expectations, is virtually the

same as the Restatement's definition of "unreasonably dangerous": "The article sold must be dangerous to an extent beyond

that which would be contemplated by the ordinary consumer who purchases it, with the ordinary knowledge common to the

community as to its characteristics". Restatement (Second) of Torts § 402A comment i (1965). A majority of common law

jurisdictions follow some variation of § 402A and the consumer expectation test. Note, AWell-Made Handgun, note 1, at 481.

Weber's consumer-oriented definition of defect under products liability law parallels the buyer-oriented definition of a

redhibitory defect under the Civil Code: "Redhibition is the avoidance of a sale on account of some vice or defect in the thing

sold, which renders it either absolutely useless, or its use so inconvenient and imperfect, that it must be supposed that the buyer

would not have purchased it, had he known of the vice". La.Civ.Code art. 2520 (West 1952). One commentator concludes that

theWeber and Code constructions of "defect" are "functionally equivalent". Robertson, note 54, at 90.

57 The defendants argued to the district court that the plaintiffs had also failed to satisfy the second element of the Hunt

formulation because the handgun was not in normal use at the time Kathy Newman was killed. The district court rejected this

argument, relying principally on this Court's decision in LeBouef v. Goodyear Tire & Rubber Co., 5 Cir. 1980, 623 F.2d 985,

which held the manufacturer of a Cougar sports car strictly liable for injuries and death resulting when the tread separated from

the body of one of the tires on the car. At the time of the accident, the car was being driven by a highly intoxicated driver at

speeds in excess of 100 m.p.h. We noted that, under Louisiana law, "normal use" includes all "reasonably foreseeable" uses

of the product. We held that, because the Cougar was marketed with an intended and recognized appeal to youthful drivers,

with a 425 horsepower engine providing a capability of speeds over 100 m.p.h., it was "to be readily expected" that the car

would be driven in excess of the 85m.p.h. provenmaximum safe operating speed of the tires on the car. Id. at 989.We therefore

concluded that the manufacturer could not escape its duty either to provide an adequate warning of the specific danger of tread

separation at such high speeds or to ameliorate the danger in some other way. Id.

The district court concluded from LeBouef that "if car manufacturers must reasonably expect purchasers of their products to

speed periodically, then surely handgunmanufacturersmust reasonably expect purchasers of their products to kill periodically",

and therefore ruled that "in the context of this case the criminal use of a handgun is, as a matter of law, a normal use of that

product". 571 F. Supp. at 197.
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under Louisiana law, and that we should apply instead

the "risk/utility test" of Hunt v. City Stores, Inc., 387 So.

2d 585 (La. 1980). In that case the Louisiana Supreme

Court stated that, in deciding whether a product is

unreasonably dangerous to normal use, "a balancing

test is mandated: if the likelihood and gravity of harm

outweigh the benefits and utility of the manufactured

product, the product is unreasonably dangerous". Id. at

589. The plaintiffs assert that this test is more

appropriate than a consumer expectation test for cases

of this kind, inwhich the injured party is not the consumer

of the product. The plaintiffs conclude that they were

entitled to have a jury perform the risk/utility analysis,

and that the district court therefore erred in dismissing

their products liability claim as a matter of law.

We do not agree. The plaintiffs read the scope of the

Hunt rule too broadly. In that case a twelve year old boy

was descending an escalator in a shopping center in

New Orleans when his right tennis shoe got caught in

the [**65] space between the moving tread and the

escalator's left side panel, resulting in damage to both

knees. No one was able to determine why the boy's

shoe lodged in the escalator. The Louisiana Supreme

Court imposed strict products liability on the

manufacturer of the escalator because "the risk of harm

was known to [the manufacturer] but not obvious to the

public". 387 So.2d at 589. 58 This latent danger gave

rise to a duty to warn, and the [*1272] Court found that

"despite knowledge of the danger present to children in

tennis shoes, [the manufacturer] had not warned of that

hazard". Id. Accordingly, the Court concluded that the

lower courts had erred in dismissing the claims against

the manufacturer.

Although the Court spoke in terms of a risk/utility test,

the analysis it actually applied was that of the [**66]

consumer expectation test and its attendant

duty-to-warn rule. Moreover, the escalator had

something "wrong" with it -- it would grab tennis shoes

in the moving treads. Therefore, even if the Court's

stated, rather than its applied, rule of liability went

beyond the consumer expectation test, its invocation of

that rule was used to decide whether an admittedly

faulty escalator should be deemed "unreasonably

dangerous". This invocation of the risk/utility analysis is

consistent with the majority view that "there must be

'something wrong' with a product before risk/utility

analysismay be applied". Note,Handguns andProducts

Liability, 97 Harv.L.Rev. 1912, 1915 (1984). 59 In the

present case, unlike the escalator, the handguns

operated precisely as they were designed to do; there

was nothing "wrong" with them in a functional sense.

[**67] Our conclusion concerning the boundaries of the

risk/utility test is confirmed by the case law invoking that

test. In every case since Hunt in both the Louisiana

appellate courts and in the Fifth Circuit in which the

We believe that the district court made too much of LeBouef. In LeBouef, the foreseeable misuse of the product gave rise to a

duty to warn of the danger of the tread separation. 623 F.2d at 989; see Bradco Oil & Gas Co. v. Youngstown Sheet & Tube Co.,

532 F.2d 501 (5 Cir. 1976), cert. denied, 429 U.S. 1095, 97 S. Ct. 1111, 51 L. Ed. 2d 542 (1977). The manufacturer's failure to

warn was therefore sufficient to impose liability under the consumer expectation test. Moreover, given the foreseeable misuse

of a sports car capable of speeds in excess of 100 m.p.h., the provision without a warning of tires rated for only 85 m.p.h.

rendered the sports car "defective" even in the most traditional sense of the term. By contrast, in the case of handguns, as the

district court held, the dangers of handguns are so commonly known that no warning is required.

A majority of cases in common law jurisdictions that have considered the foreseeability of criminal misuse of firearms have

found that such criminal activity is not reasonably foreseeable, or, equivalently, constitutes a superseding cause of injury. See

Martin v. Harrington & Richardson, Inc., 743 F.2d 1200, 1205 (7 Cir. 1984); Note, A Well-Made Handgun, note 1, at 493-97;

Note, A Common-Law Approach, note 1, at 795-96. In the light of our holding that handguns are not unreasonably dangerous

as a matter of law under the first prong of the Hunt test, we need not decide whether the criminal misuse of a handgun is not

a "normal use" within the meaning of the second prong of the Hunt test.

58 The manufacturer's engineer admitted that the escalator industry had experience with the problem of children's tennis

shoes getting caught. 387 So.2d at 589.

59 The risk/utility test was developed for situations in which it is difficult to determine whether a product should be labelled

"defective".SeeHarvard Note, note 1, at 1915-16. For example, Ford Pintos were designed with the gasoline tank near the rear

bumper. Under the risk/utility test, "if placing the tank in the center of the car would reduce the chances of fire in rear-end

collisions without creating other risks, significantly reducing performance, or significantly increasing costs, then the risk of the

rear-end design outweighs its utility, and the car is defective". Id. at 1914. One commentator concludes that "[a] test designed

for marginal or doubtful cases should not be used to support the conclusion that there is a defect in a product that is obviously

doing what it is supposed to do." Id. at 1916.
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Louisiana risk/utility test has been applied, the product

as marketed had something wrong with it that allowed it

to function in a way that was not intended. See Jowers

v. Commercial Union Ins. Co., 435 So. 2d 575

(La.Ct.App. 1983) (ready-mix concrete containing no

warning that it could cause severe burns if allowed to

contact the skin); Pawlak v. Brown, La.Ct.App., 430 So.

2d 1346, writ denied, 439 So.2d 1072 (La. 1983) (three

wheel motorcycle with no warning that it could be

accelerated, in addition to the throttle-valve on the right

handlebar, by pulling on the throttle cable running from

the throttle to the carburetor); Lovell v. Earl Grissmer

Co., Inc., 422 So. 2d 1344 (La.Ct.App. 1982), writ

denied, 427 So.2d 871 (La. 1983) (machine for cleaning

bricks on a home which had a short power cord, thus

necessitating use of possibly ungrounded extension

cords which could cause [**68] electrocution fromwater

buildup in the connection between the cords); Brown v.

Link Belt Div. of FMC Corp., 666 F.2d 110 (5 Cir. 1982)

(offshore oil platform crane used to lower personnel to a

ship; possibility of crane cable unwinding rapidly during

descent and erratic motion of ship, causing passenger

basket to crash into deck of the ship); Schneider v. Eli

Lilly & Co., 556 F. Supp. 809 (E.D.La. 1983) (ingestion

of diethylstilbestrol (DES) during pregnancy, causing

clear cell adenocarcinoma in offspring). 60

The plaintiffs insisted at oral argument [**69] that the

small size of the handguns at issue in these cases,

which allows them to be readily concealed as weapons

by members of the general public to whom they are

marketed, is the feature that should be subjected to a

risk/utility analysis to decide whether the handguns

should be labelled "defective" or "unreasonably

dangerous". But the small size of the handgun, rather

than being something wrong in the design, [*1273]

even when the gun is marketed indiscriminately to the

public, is more properly characterized as a central

attribute of the design.At bottom, then, what the plaintiffs

seek is a ruling that it is sufficient to hold amanufacturer

strictly liable if the design of the product causes injury,

rather than a defect in the product. The plaintiffs argue

that, since the adoption of the risk/utility test in products

liability, it is no longer true that a "defect" means that

something is "broken" or "designed wrong". Under the

plaintiffs' view of the risk/utility test, any product, whether

or not it has something wrong with it that allows it to

malfunction or cause unintended results, can be

subjected to a general balancing test by a jury of the risk

of [**70] harm resulting when the product is used in a

foreseeable manner -- either correctly, negligently, or

criminally -- against the benefits of the product.

Some support for the plaintiffs' proposed open-ended

balancing test may be found in the California Supreme

Court's 1978 decision in Barker v. Lull Engineering Co.
61 In that case the plaintiff was operating a loader on a

steep slope to move lumber to the second floor of a

building under construction when the load shifted and a

piece of lumber fell from the machine onto him. The

California Supreme Court reversed the trial court's

instruction, which stated that a consumer expectation

test was to be applied in deciding whether a product is

"unreasonably dangerous", and held that a productmay

be found "defective" under either a consumer

expectation test or a broad risk/utility test:

In design defect cases, a courtmay properly instruct

a jury that a product is defective in design if (1) the

plaintiff proves that the product failed to perform as

safely as an ordinary consumer would expect when

used in an intended or reasonably foreseeable

manner, or (2) the plaintiff proves that the product's

design proximately [**71] caused injury and the

defendant fails to prove, in light of the relevant

factors, that on balance the benefits of the

challenged design outweigh the risk of danger

inherent in such design. 62

Under the Barker test, the plaintiff must first prove that

the product's design (rather than a "defect") proximately

caused the injury. The burden of going forward then

shifts to the [**72] defendant to prove that the benefits

of the product's design outweigh its risks of danger. If

60 One Louisiana appellate court concluded that the "shift [inDeBattista] to a customer expectation approach for determining

defectiveness impliedly rejects the prior balancing test ofHunt . . . ." LeRay v. Saint Paul Fire &Marine Ins. Co., 444 So. 2d 1252

(La.Ct.App. 1983), writ granted, La., 448 So.2d 108, dismissed as moot, 452 So. 2d 1174 (La. 1984).

61 20 Cal. 3d 413, 573 P.2d 443, 143 Cal. Rptr. 225.

62 Id. at 429, 573 P.2d at 453, 143 Cal.Rptr. at 234 (emphasis added). The Court held that the factors to be considered in the

risk/utility balancing include "the gravity of the danger posed by the challenged design, the likelihood that such danger would

occur, the mechanical feasibility of a safer alternative design, the financial cost of an improved design, and the adverse

consequences to the product and consumer that would result from an alternative design". Id. at 431, 573 P.2d at 455, 143

Cal.Rptr. at 237.
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the jury decides that the benefits do not outweigh the

risks, the product is labelled "defective" and the

manufacturer is held strictly liable for injuries caused by

the design. 63 The Barker test thus reverses the order of

proof of causation and defectiveness. Under traditional

products liability law, defectiveness is adjudged first,

then causation is determined. Under Barker, causation

must be proved first, then defectiveness is adjudged.

Barker also gives a significant tactical advantage to

plaintiffs by shifting the burden of the risk/utility analysis

to the defendant.

The Barker test arguably 64 [**74] provides the plaintiffs

a vehicle for the remedy they [*1274] seek, because

under that test, to get to the jury, the plaintiffs need

make only "a prima facie showing that the injury was

proximately caused by the product's design". 65 [**73] In

view of the intervening criminal acts in these cases, the

plaintiffs would still face a major hurdle in showing that

the small size of handgun, even when coupled with the

fact of their unrestricted sale to the public, was the

proximate cause of their injuries. 66 But the plaintiffs

would be relieved of showing that there was "something

wrong" in a functional sense with the handguns at

issue. 67

Whatever the merits of the Barker rule may be, 68 it

plainly is not the law in Louisiana. No court in this

jurisdiction has ever applied a general risk/utility analysis

to a well-made product that functioned precisely as it

63 Note, AWell-Made Handgun, note 1, at 486.

64 There is language in theBarker opinion itself suggesting that even the test enunciated therein would not reach as far as the

plaintiffs in this case desire. The Court stated that its test "subjects a manufacturer to liability whenever there is something

'wrong' with its product's design -- either because the product fails to meet ordinary consumer expectations as to safety or

because, on balance, the design is not as safe as it should be -- while stopping short of making the manufacturer an insurer for

all injuries which may result from the use of its product". 20 Cal.3d at 432, 573 P.2d at 456, 143 Cal.Rptr. at 238. One case held

that handgun manufacturers could not be liable as a matter of law under Ohio products liability law, which adopts the Barker

approach, see note 68. See Francis v. Diamond Int'l Corp., Nos. CV82-11-1279 & CV83-02-0215 (Ohio C.P. Butler County Mar.

22, 1983).

In response to Barker, the California legislature passed an act that added § 1714.4 to the Civil Code, which provides:

(a) In a products liability action, no firearm or ammunition shall be deemed defective in design on the basis that the

benefits of the product do not outweigh the risk of injury posed by its potential to cause serious injury, damage, or

death when discharged.

(b) For purposes of this section:

(1) The potential of a firearm or ammunition to cause serious injury, damage, or death when discharged does not

make the product defective in design.

(2) Injuries or damages resulting from the discharge of a firearm or ammunition are not proximately caused by its

potential to cause serious injury, damage, or death, but are proximately caused by the actual discharge of the

product.

(c) This section shall not affect a products liability cause of action based upon the improper selection of design

alternatives.

(d) This section is declaratory of existing law.

Cal.Civ.Code § 1714.4 (West Supp.1985).

65 Barker, 20 Cal.3d at 431, 573 P.2d at 455, 143 Cal.Rptr. at 237 (emphasis added).

66 See Note, AWell-Made Handgun, note 1, at 490-97.

67 "The traditional [products liability] rule . . . searches for a defect-injury causative link while Barker requires a design-injury

link." Id. at 493.

68 The Barker approach has been adopted either expressly or implicitly in Alaska, Ohio, and Florida. It has been rejected in

Colorado, West Virginia, Washington, and Kansass. New York and Texas use variations of the risk/utility test, but retain the
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was designed to do. The plaintiffs have not alleged that

the handguns in these cases had something wrong with

them -- such as a safety mechanism that fails under

certain circumstances, a tendency [*1275] to misfire, or

a trigger structure that can get caught on foreign objects

and cause the gun to discharge unexpectedly -- that

would bring the risk/utility analysis of Hunt into play. All

they have alleged is that the guns were small and

consequently could be concealed, a design attribute

that is [**75] true of a host of consumer products. We

therefore conclude that as a matter of law the plaintiffs

cannot recover under Louisiana products liability law,

either under the consumer expectation test, or the

risk/utility test.

[**76] IV. CONCLUSION

The marketing of handguns to the general public falls

far beyond the boundaries of the Louisiana doctrine of

ultrahazardous activities. It is not an activity related to

land or other immovables, and the injuries of which the

plaintiffs complain were not caused by the marketing

itself, but rather result only when there is substandard

conduct on the part of third parties. Whether an activity

should be classed as "ultrahazardous" is a question of

law, and we hold that the plaintiffs in this case cannot

recover under that theory.

The plaintiffs have not alleged that there was anything

functionally wrong with the handguns causing the

injuries in these cases. Because the guns functioned

precisely as they were designed, and because the

dangers of handguns are obvious and well-known to all

members of the consuming public, we hold that the

plaintiffs cannot recover, as a matter of law, under

Louisiana products liability law, either under the

consumer expectation test of DeBattista, or under the

risk/utility test of Hunt.

We AFFIRM the grant of summary judgment in favor of

the defendant F.I.E. Corp. in No. 83-3451. We

REVERSE the decision in No. 83-3591 and [**77]

REMAND with instructions to enter summary judgment

in favor of the defendant Charter Arms Corp.

requirement that the plaintiffs prove the product to be unreasonably dangerous before it can be found defective. See id. at

486-87.

One primary misgiving we have with the Barker approach is that it apparently requires a case-by-case adjudication of whether

the utility of a particular product, even functioning properly, outweighs its risk of harm. This method, as applied to handguns, for

example, could easily breed blatantly inconsistent results, because the utility of the product is, in a sense, being weighed "in the

abstract" by different juries who, although facing virtually identical facts, may reach opposite conclusions. The two cases before

us provide an illustration. Both involved small, readily concealable handguns that were criminally misused to injure innocent

victims. In both cases the guns functioned exactly as they were designed to. In one case, a jury might conclude that the small

size and attendant concealability of the gun caused its risks to outweigh its utility. In the other case, even though the same

model of handgun might be at issue, the jury might conclude that the utility of the handgun outweighs the risks attendant to its

size.

The rule, therefore, at least as applied to products that have notmalfunctioned ormanifested something "wrong" with them, fails

to provide any framework for reaching consistent decisions as applied to identical products under similar circumstances. The

jury is, in effect, allowed to legislate in each particular case whether the manufacturer of a well-made product should insure its

use. Cf. Francis v. Diamond Int'l Corp., Nos. CV82-11-1279 & CV83-02-0215, slip op. at 4 (Ohio C.P. Butler County Mar. 22,

1983):

The weighing test should only be applied where the product could be made safer with an alternative design, and

not where the product is in itself dangerous. If such a cause of action was allowed, it would permit the Jury to

speculate onwhether a product should be produced at all -- that the product in its present state is so dangerous that

it should not be on the market, or if it is on the market, the manufacturer should be liable for any injuries incurred

by the use of the handgun. . . . The jury should not be able to speculate on whether handguns are beneficial to

society; that is a policy matter for the legislature to decide.
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[*1219] MEMORANDUM AND ORDER

Jessica Ghawi was one of 12 persons killed during a

mass shooting at the Aurora [*1220] Century 16 movie

theater in Aurora, Colorado, on July 20, 2012. Her

parents, Sandy and Lonnie Phillips, filed this civil action

in the District Court, Arapahoe County, Colorado,

alleging that defendants sold the shooter some of the

equipment he used in the attack and that the shooter

was JamesHolmes, described as a "patently dangerous

homicidal man."

Defendants sell sporting goods and tactical gear, such

as ammunitionmagazines, ammunition, and body armor

and all complained of sales are alleged to have been

transacted online. Plaintiffs do not allege that any of the

defendants had any direct, personal contact with

Holmes. Rather, they specifically allege that Holmes

made his acquisitions "without any human interaction."

Plaintiffs allege that defendants' internet business

practices do not include any reasonable safeguards to

prevent dangerous people such as Holmes from

purchasing the potentially harmful wares that they sell.

Plaintiffs claim that defendants' business practices

constitute negligence, negligent entrustment, and public
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nuisance under aColorado statute [**3] 1 and theAurora

Municipal Code. Plaintiffs seek an injunction requiring

the defendants to change their business practices in an

undescribed manner to be approved by the court and to

enjoin their present business practices until such

changes have been made. No other relief is requested.

The named defendants, excluding Gold E Strike have,

separately, moved to dismiss all claims under Fed. R.

Civ. P 12(b)(6) for failure to state a claim.

The plaintiffs live in Texas. Their daughter lived in

Colorado. Defendants are Lucky Gunner, LLC d/b/a

bulkammo.com ("Lucky Gunner"), the Sportsman's

Guide, Brain Platt d/b/a BPTARMS ("Platt"), Gold Strike

E Commerce LLC d/b/a bulletproofbodyarmorhq.com2

and John Does 1 through 10, identities unknown. All

defendants are citizens of states other than Texas and

Colorado. The case was removed to this court by the

defendants, exercising diversity of citizenship

jurisdiction provided by 28 U.S.C. § 1332.

The Amended Complaint contains 256 paragraphs.

Paragraphs 17 through 37 are detailed allegations about

Holmes's pre-incident behavior leading to this allegation.

For example, plaintiffs allege that:

38. Defendants in this case knew, should have

known, or knew that it was substantially certain,

that in this state of mental instability Holmes would

present a danger to society if he were allowed to

possess dangerous material. Nonetheless,

Defendants negligently supplied and entrusted him

with the material he used to launch his assault.

Amended Complaint, p. 6.

Paragraphs 39-40 develop a sale history for the

materials used by Holmes in the attack. On June 13,

2012, Holmes purchased a high-capacity magazine,

ammunition, hearing protection and a laser sight via the

Sportsman'sGuide's website. On June 28, 2012Homes

purchased at least 1050 rounds of .40 caliber

ammunition, 2250 rounds of .223 caliber ammunition,

and 25 rounds of 12 gauge shotgun shells via Lucky

Gunner's website. OnMay 10, 2012 Holmes purchased

two 6oz. tear gas grenades from BTP ARMS' website.

The [*1221] firearms involved are alleged [**5] to have

been purchased from brick and mortar firearms dealers

in Colorado.

There are many paragraphs alleging details of

preparation for and execution of the attack on the

theater using some of the material sold to Holmes by

the defendants. The plaintiffs have also alleged other

high-profile shootings and allege the following:

189. The combination of (I) the highly-publicized

preceding incidents of mass shootings perpetrated

by the dangerous mentally ill; (ii) the federal and

state laws recognizing the dangers of selling

firearms to the dangerous mentally ill; (iv) the

Defendant's knowledge of the risks posed by their

products in thewrong hands and (v) common sense,

lead to the undeniable conclusion that the

Defendants knew, should have known, or knew that

it was substantially certain that selling Holmes

dangerousmateriel would create a foreseeable risk

of death or injury.

190. Despite this knowledge of the foreseeable risk

that certain individuals with severe mental illness

will cause serious injury to themselves and/or others

when given access to this materiel, the Defendants

failed to make reasonable inquiries, and instead

negligently employed unreasonably dangerous

sales practices [**6] that supplied a dangerous

person with the means to engage in a mass attack,

thereby causing 12 people to die and many more to

be injured.

Amended Complaint, p. 20.

Well-pleaded allegations are taken as true for purposes

of ruling on the instant motions, but the allegations have

not been proven in Holmes's criminal trial, which is

pending in the District Court of Arapahoe County,

Colorado. The motions have been briefed and oral

argument was heard. The plaintiffs argue that these

motions are premature because discovery is necessary

to develop information about the defendants' business

practices and awareness of the dangers they present.

On the theories plaintiffs present, however, no discovery

is needed.

1 The Colorado statutory basis for public nuisance has been abandoned since the case was filed.

2 The Clerk of Court filed an Entry of Default as to this Defendant on February 25, 2015. Gold Strike E Commerce has taken

no further action since that time. For the reasons discussed herein, [**4] this case shall be dismissed in its entirety and no

judgment will enter against Gold Strike E Commerce.
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The Colorado General Assembly declared in 2000 the

policy of the state that "civil actions in tort for any

remedy arising from physical or emotional injury,

physical damage, or death caused by the discharge of a

firearm or ammunition shall be based only upon an

actual defect in the design or manufacture of such

firearm or ammunition or upon the commission of a

violation of a state or federal statute or regulation and

not upon any other theory of liability." C.R.S. §

13-21-501(1). This policy was codified in [**7] C.R.S. §

13-21-504.5, which provides:

(1)Aperson or other public or private entity may not

bring an action in tort, other than a product liability

action, against a firearms or ammunition

manufacturer, importer, or dealer for any remedy

arising from physical or emotional injury, physical

damage, or death caused by the discharge of a

firearm or ammunition.

(2) In no type of action shall a firearms or

ammunition manufacturer, importer, or dealer be

held liable as a third party for the actions of another

person.

(3) The court, upon the filing of a motion to dismiss

pursuant to rule 12 (b) of the Colorado rules of civil

procedure, shall dismiss any action brought against

a firearms or ammunition manufacturer, importer,

or dealer that the court determines is prohibited

under subsection (1) or (2) of this section. Upon

dismissal pursuant to this subsection (3), the court

shall award reasonable attorney fees, in addition to

[*1222] costs, to each defendant named in the

action.

(4) Notwithstanding the provisions of subsection (1)

of this section, a firearms or ammunition

manufacturer, importer, or dealer may be sued in

tort for any damages proximately caused by an act

of the manufacturer, importer, or dealer in violation

of a state or federal statute or regulation. In any

action [**8] brought pursuant to the provisions of

this subsection (4), the plaintiff shall have the burden

of proving by clear and convincing evidence that

the defendant violated the state or federal statute or

regulation.

C.R.S. §13-21-504.5 (2000).

Words and phrases used in a statute should be given

effect according to their plain and ordinary meaning.

PDM Molding, Inc. v. Stanberg, 898 P.2d 542, 545

(Colo. 1995). The only exceptions to the broad immunity

granted to ammunition dealers are a product liability

action in (1) and an action in tort for any damages

proximately caused by the violation of a state or federal

statute or regulation in (4). Plaintiffs have not pleaded a

product liability action against defendants under the

first exception and the second exception is not

applicable because Plaintiffs are not seeking

"damages." TheColorado legislature specifically limited

suits against ammunition sellers to those where the

plaintiff requests "damages" for relief, except in a

product liability action which includes "any remedy."

Section 13-21-504.5(1). Subsection (2) precludes

liability of the ammunition sellers for the actions of

Holmes in any type of action. The plaintiffs' claims of

negligence, negligent entrustment and public nuisance

based on the sales of ammunition to Holmes are barred

and "shall" be dismissed. [**9] C.R.S. § 13-21-504.5(3).

The ammunition sellers are also protected by the

Protection of Lawful Commerce in Arms Act, 15 U.S.C.

§ 7901 et seq. ("PLCAA"). Enacted in 2005, the PLCAA

generally prohibits claims against firearms and

ammunition manufacturers, distributors, dealers, and

importers for damages and injunctive relief arising from

the criminal or unlawful misuse of firearms and

ammunition, unless the suit falls within one of six

enumerated exceptions. 15 U.S.C. §§ 7901—7903.

Plaintiffs make a failed suggestion that the PLCAA is

unconstitutional. Every federal and state appellate court

to address the constitutionality of the PLCAAhas found

it constitutional. See Ileto v. Glock, 565 F.3d 1126,

1138-42 (9th Cir. 2009), cert denied, 560 U.S. 924, 130

S. Ct. 3320, 176 L. Ed. 2d 1219 (2010);City of NewYork

v. Beretta, 524 F.3d 384, 392-98 (2nd Cir. 2008), cert

denied, 556 U.S. 1104, 129 S. Ct. 1579, 173 L. Ed. 2d

675 (2009); District of Columbia v. Beretta, 940 A.2d

163, 172-82 (D.C. 2008), cert denied, 556 U.S. 1104,

129 S. Ct. 1579, 173 L. Ed. 2d 675 (2009);Estate of Kim

ex rel v. Coxe, 295 P.3d 380, 382-92 (Alaska 2013);

Adames v. Sheahan, 233 Ill. 2d 276, 909 N.E.2d 742,

764-65, 330 Ill. Dec. 720 (Ill. 2009), cert denied, 558

U.S. 1100, 130 S. Ct. 1014, 175 L. Ed. 2d 634 (2009).

The Court finds these decisions sound and rejects

plaintiffs' argument that the PLCAA is unconstitutional

for substantially the same reasons as set forth in the

cited case law.

Among the findings made by Congress was that "[t]he

manufacture, importation, possession, sale, and use of

firearms and ammunition in theUnitedStates are heavily

regulated by Federal, State and local laws" and those
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engaged in firearms and ammunition sales "are not,

and should not be, liable for the harm caused by those

who criminally misuse" [**10] firearms and ammunition.

15 U.S.C. §§ 7901(a)(4) & (a)(5).

[*1223] The operative language of the PLCAA states

that "[a] qualified civil liability action may not be brought

in any Federal or State court" against, inter alia, any

seller of ammunition and "shall be immediately

dismissed[.]" 15 U.S.C. § 7902. Congress defined a

"qualified civil liability action" as:

[A] civil action or proceeding or an administrative

proceeding brought by any person against any

manufacturer or seller of a qualified product, or a

trade association, for damages, punitive damages,

injunctive or declaratory relief, abatement,

restitution, fines, penalties, or other relief, resulting

from the criminal or unlawful misuse of a qualified

product by the person or by a third party...."

15 U.S.C. § 7903(5)(A).

A "qualified product" includes ammunition as defined in

18 U.S.C. § 921(a)(17)(A) ("The term 'ammunition'

means ammunition or cartridge cases, primers, bullets,

or propellant powder designed for use in any firearm.").

A "seller" includes a person "engaged in the business"

of selling ammunition in interstate commerce at the

wholesale or retail level. 15 U.S.C. § 7903(6)(C).

"'Engaged in the business'... as applied to a seller of

ammunition, means a person who devotes time,

attention, and labor to the sale of ammunition as a

regular [**11] course of trade or business with the

principal objective of livelihood and profit." 15 U.S.C. §

7903(1). There is no dispute that Defendants Lucky

Gunner and Sportsman's Guide are "sellers" of

"qualified products" under the PLCAA.

In the statute's "Findings; purposes" section, Congress

stated a purpose of enacting the PLCAA was:

To prohibit causes of action against manufacturers,

distributors, dealers, and importers of firearms or

ammunition products, and their trade associations,

for the harm solely caused by the criminal or

unlawful misuse of firearm products or ammunition

products by others when the product functioned as

designed and intended.

15 U.S.C. § 7901(b)(1)(emphasis added).

Plaintiffs posit that the purposes specified in 15 U.S.C.

§ 7901 inform themeaning of the phrase "resulting from

the criminal or unlawful misuse" in 15 U.S.C. §

7903(5)(A) and argue that the harm they seek to prevent

results from the defendants' conduct contributing to the

shooting and therefore was not solely caused by

Holmes. That same argument was made and rejected

by the Supreme Court of Alaska in Estate of Kim ex rel.

Alexander v. Coxe, 295 P.3d 380, 384 (Alaska 2013).

In Estate of Kim, the estate of a deceased shooting

victim brought a wrongful death action against the

victim's shooter and the gun store from which the

shooter obtained the weapon [**12] used in the killing of

the victim. Id. The plaintiff alleged that the gun store

negligently or illegally provided the shooter with the

rifle. Id. at 385. The plaintiff argued, as plaintiffs argue

here, that based on language found in the congressional

findings and purposes sections of the PLCAA, the act

"provides immunity only in cases where the harm is

caused solely by others." Id. at 386. In other words, the

plaintiff argued that the PLCAAdoes not apply in cases

alleging that a firearm seller and a criminal actor

concurrently caused harm.

The Alaska Supreme Court rejected the argument

unequivocally, stating that the plaintiff's construction of

the PLCAA ""seeks to elevate the preamble over the

substantive portion of the statute, giving effect to one

word in the preamble at the expense of making the

enumerated exceptions meaningless." Id. at 387. The

court noted that a statutory preamble "can neither

restrain nor extend the meaning of an unambiguous

statute; nor can it be used to create doubt or uncertainty

which does not [*1224] otherwise exist." Id. at 386

(quotingCommercial Fisheries Entry Comm'n v.Apoke-

dak, 680 P.2d 486, 488 n. 3 (Alaska 1984)(internal

quotations omitted). The court held that the "plain

reading" of the PLCAA's "qualified civil liability action"

definition "supports a prohibition [**13] on general

negligence actions — including negligence with

concurrent causation." Id.

That ruling is persuasive.

There are statutory exceptions to immunity in the

PLCAA. The plaintiffs rely on § 7903(5)(A)(iii) for

"actions in which a manufacturer or seller of a qualified

product knowingly violated a State or Federal statute

applicable to the sale or marketing of the product." This

exception has come to be known as the "predicate

exception," requiring proof of a knowing violation of a

"predicate statute." Ileto v. Glock, 565 F.3d 1126, 1132

(9th Cir. 2009). Plaintiffs allege that the ammunition
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selling defendants violated a federal criminal statute

prohibiting "any person to sell or otherwise dispose of

any firearm or ammunition to any person knowing or

having reasonable cause to believe that such

person—is an unlawful user of or addicted to any

controlled substance," 18 U.S.C. § 922(d)(3).

Plaintiffs have not pleaded facts that support their

allegation that the federal statute was "knowingly"

violated. There is no allegation that the defendants had

any knowledge of the allegations made about Holmes's

conduct and condition before the shootings. Plaintiffs

issue with the sales is that the sellers had no human

contact with the buyer and made no attempt to learn

anything about [**14] Holmes. It is the indifference to

the buyer by the use of electronic communication that is

the business practice that this court is asked to correct.

Notably, the plaintiffs have not sued the sellers of the

firearms for non-compliance with the regulatory

requirements applicable to over-the-counter sales.

The liability of each of the defendants must be

considered separately. There is nothing to suggest that

the separate defendants had any knowledge of the

sales made by the others or by the local firearms

dealers. Looked at in the aggregate and retrospectively,

it could be inferred that Holmes's purchases were

consistent with planning criminal activity but such an

inference is unreasonable under the facts pleaded.

The plaintiffs also urge reliance on the public nuisance

prohibitions in the Aurora Municipal Code (the "Code")

to claim exception under § 7903(5)(A)(iii). Residents of

Aurora are protected under the code from anyone (a)

"knowingly or recklessly" displaying "a deadly weapon .

. . in a public place in a manner calculated to alarm;" (b)

carrying firearms in or upon public facilities "when said

facilities are posted with notification that the carrying of

firearms is prohibited;" (c) firing, shooting [**15] or

discharging a firearm " within the city limits;" and (d)

possessing a "firearm, other than a pistol or revolver, in

or on any motor vehicle unless the chamber of such

firearm is unloaded." Aur. Mun. Code § 62-26(8); §

94-154; § 94-146 and § 94-151.

The Code does not authorize private party actions to

abate a public nuisance. That authority is granted to the

city attorney.Aur.Mun. Code § 62-29.Where a nuisance

presents an imminent danger of physical injury, "the

chief of police shall bring such circumstances to the

attention of the municipal court." Aur. Mun. Code §

62-30.

The Code does not make anyone other than the

offending actor responsible for a violation. Most

importantly, none of the Code provisions is "applicable

to the sale or marketing" of firearms or ammunition.

Even if plaintiffs could bring a public nuisance suit under

the Code, their theory [*1225] suffers other dispositive

infirmities. First, it is not alleged that defendants

themselves violated any of the Code provisions, but

rather that they "contributed" to their violation. Plaintiffs

must allege facts showing that defendants "knowingly

violated" the Code nuisance provisions. Plaintiffs have

not, however, alleged any facts showing howdefendants

knew that their selling [**16] of materials to Holmes

would contribute to Holmes's violation of Aurora

nuisance statutes.Again, plaintiffs claim that defendants

were "ignorant of the threats posed by certain

purchasers."

The second of the six enumerated exceptions to the

PLCAA is negligent entrustment. "Negligent

entrustment" under the PLCAA means "supply[ing] a

qualified product by a seller for use by another person

when the seller knows, or reasonably should know, the

person to whom the product is supplied is likely to, and

does, use the product in a manner involving

unreasonable risk of physical injury to the person or

others." 15 U.S.C. § 7903(5)(B). Although the PLCAA

identifies negligent entrustment as an exception to

immunity, it does not create the cause of action. 15

U.S.C. § 7903(5)(C) (PLCAA does not create "public or

private cause[s] of action or remed[ies].") Accordingly,

the claim arises under state law. Negligent entrustment

under Colorado law is based on the Restatement of

Torts (Second) §§ 308 and 390. See, e.g., Casebolt v.

Cowan, 829 P.2d 352, 358 (Colo. 1992) ("electing to

utilize sections 308 and 390 of the Restatement to

guide us in our analysis"). Section 390 states:

One who supplies directly or through a third person

a chattel for the use of another whom the supplier

knows or has reason to know to be likely because of

his youth, inexperience, or otherwise, to use it in a

manner involving unreasonable [**17] risk of

physical harm to himself and others whom the

supplier should expect to share in or be endangered

by its use, is subject to liability for physical harm

resulting to them.

Restatement (Second) of Torts, § 390 (1965). Thus,

negligent entrustment, under Colorado law, requires

that "the supplier of the instrumentality entrusted must
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have actual knowledge either of the user's propensity to

misuse the instrumentality or of facts from which such

knowledge could be reasonably inferred." Hilberg v.

F.W. Woolworth Co., 761 P. 2d 236, 239 (Colo. App.

1988), reversed on other grounds, Casebolt v. Cowan,

829 P. 2d 352, 359-60 (Colo. 1992). The standard of

care in negligent entrustment cases does not include a

duty to investigate the background of the person to

whom chattel is entrusted. See, e.g., Connes v. Molalla

Transport Systems, Inc., 817 P.2d 567, 570-71 (Colo.

1991) (no duty to investigate employee driver's

non-vehicular criminal record), affirmed, 831 P. 2d 1316

(Colo. 23 1992); Liebelt v. Bob Penkhus Volvo-Mazda,

Inc., 961 P.2d 1147, 1150 (Colo. 1998) (no duty to

inquire whether potential automobile purchasers have

liability insurance); accord Hetherton, 445 F. Supp. 294,

304-05 (D. Del. 1978), rev'd on other grounds, 593 F.2d

526 (3d. Cir. 1978) (no duty on firearm seller to

investigate background of purchaser).

Plaintiffs acknowledge that to state a viable claim for

negligent entrustment under the PLCAA, they are

required to plead facts showing that defendants "[knew],

or reasonably should [have known]," that Holmes was

likely to use the product sold to him [**18] in a manner

"involving unreasonable risk of physical injury to" others.

Furthermore, plaintiffs do not dispute that a seller does

not have a common law duty to investigate the

background of the person towhomhe entrusts a chattel.

Despite their recognition of the relevant legal standards,

plaintiffs have not alleged any facts showing that

defendants had "actual [*1226] knowledge" of Holmes's

mental condition or his intentions and have not alleged

any facts showing that defendants reasonably should

have known anything about Holmes's purposes in

making his online purchases. They have not shown any

factual basis for an exception to the established law that

there is no duty to investigate the purchaser.

Instead, plaintiffs argue the existing law should evolve

new standards applicable where the facts involve

retailers who sell "hazardous items exclusively online,

without the kind of human interaction that naturally is

involved in a traditional retail transaction." Plaintiffs

assert that "it is a question of fact whether Defendants

should have known or exercised reasonable care to

determine that another person was likely to and in fact

did use the dangerous materiel in a manner involving

unreasonable [**19] risk of injury to others." Plaintiffs'

assertion attempts to inject the duty of "reasonable

care" to the law of negligent entrustment in Colorado.

But the standard for negligent entrustment liability is

narrower than the ordinary negligence standard

because the manner in which the chattel is ultimately

used is outside the supplier's control. Imposing the

broader "reasonable care" standard on suppliers,

encompassing obligations to inquire, investigate,

screen, monitor and evaluate buyers and their

intentions, would potentially create limitless supplier

liability. This is the very reason why suppliers of chattel

are required to act only on their actual knowledge or

facts fromwhich knowledgemay be reasonably inferred.

No Colorado court has held otherwise, and plaintiffs

have cited no cases from any jurisdiction in which a

court has found that a retailer who sells its products

online has a duty to investigate its customers.

The only fact that plaintiffs offer to suggest that

defendants should have questioned Holmes is the

amount of ammunition and other potentially dangerous

materials that he purchased, but there is nothing

inherently suspicious about large internet orders.

Consumers often [**20] buy large quantities of goods

over the internet for the convenience of one transaction

and to secure a better price. Indeed, one of the

defendants' trade names is htttp://www.BulkAmmo.com

(emphasis added). Tellingly, there are no allegations

that the quantities purchased by Holmes exceed any

state or federal law placing limits on the amount of

ammunition or other dangerous material a person may

possess at any one time.

Also, no defendant is alleged to have had any idea

about what Holmes was purchasing from other

defendants or from the brick and mortar stores that

supplied weapons and other materials that Holmes is

alleged to have used in the theater attack. Thus, plaintiffs

allegations that "Defendants should have known that

the accused killer posed a risk with guns, thousands of

rounds of ammunition, a 100-round drum, body armor,

and tear gas, as would have been evident in a traditional

sales transaction involving human interaction" not only

incorrectly assumes that the quantities in and of

themselves give enough reason to infer that Holmes

posed a risk but also incorrectly suggests that the

defendants knew that Holmes had all these items,

regardless of whether they sold them to Holmes [**21]

or some other entity did.

The federal and state immunity statutes prohibit the

claims of liability for the sales of ammunition in this

case. They do not affect the sale of a high capacity

magazine, hearing protection and a laser sight by

Sportsman'sGuide and the two .6 oz. Tear gas grenades
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by Platt. The analysis of negligent entrustment law of

Colorado precludes liability for those sales.

[*1227] The plaintiffs assert preemption of the Colorado

Immunity Statute by thePLCAAunder both the doctrines

of implied field preemption and conflict preemption. The

Court disagrees. State laws or regulations are barred

on these groundswhere preemption is inferred because

Congress extensively regulates conduct in an entire

field, or where the federal interest clearly dominates, or

"where it is impossible for a private party to comply with

both state and federal requirements, or where state law

stands as an obstacle to the accomplishment and

execution of the full purposes and objectives of

Congress." Choate v. Champion Home Builders Co.,

222 F.3d 788, 791 (10th Cir.2000)(internal quotations

omitted). "In determining whether a state statute is

pre-empted by federal law and therefore invalid under

the Supremacy Clause of the Constitution, [the Court's]

sole task is to ascertain the intent of Congress." Cal.

Fed. Sav. & Loan Ass'n v. Guerra, 479 U.S. 272, 280,

107 S. Ct. 683, 93 L. Ed. 2d 613(1987) (citations [**22]

omitted).

The plain language of the PLCAA and its stated

legislative purpose is to protect firearms and ammunition

sellers from liability for "the harm caused by those who

criminally or unlawfully misuse firearm products or

ammunition products that function as designed and

intended" while "[p]reserve[ing] and protect[ing] . . .

State sovereignty[.]" 15 U.S.C. §§ 7901(a)(5), (6)

(emphasis added). Addressing only immunity for

manufacturers and sellers of firearms and ammunition

from claims based on harm caused by third parties, the

PLCAAdoes not represent a comprehensive regulatory

scheme. It does not create any causes of action, but

relies on state law to do so: "[N]o provision of this Act

shall be construed to create a public or private cause of

action or remedy." 15U.S.C. § 7903(5)(C). There are no

counterpart regulations to the PLCAA in the Code of

Federal Regulations. While the Colorado Immunity

Statute provides greater protection for sellers than the

PLCAA, it does not interfere with federal policy in any

material way. See Mount Olivet Cemetery Ass'n v. Salt

Lake City, 164 F.3d 480, 488-89 (10th Cir. 1998)

("Conflict preemption requires that the state or local

action be a material impediment to the federal action")

(citation omitted). Both the Colorado statute and the

PLCAA share the objective of shielding firearms

manufacturers and [**23] dealers from liability for injuries

caused by third parties using non-defective firearms.

As explained above, plaintiffs have not adequately

alleged their claims for negligent entrustment and public

nuisance. Accordingly, these claims fail even if the

sellers did not have statutory immunity.

A claim of negligence depends upon an identified duty

of care. Whether a defendant owes a duty of care to

prevent an injury to another is a threshold question of

law. Smith v. City & County of Denver, 726 P. 2d 1125,

1126 (Colo. 1986). Colorado law has long recognized

there is no duty to act affirmatively to protect another

from criminal attack by a third person unless there is

some special relationship between the parties. Molosz

v. Hohertz, 957 P.2d 1049, 1050 (Colo. Ct. App. 1998)

("Generally, there is no duty to control the conduct of a

third person so as to prevent him or her from causing

physical harm to another unless a special relationship

exists between the actor, here, the landlord, and the

third person, which imposes a duty upon the actor to

control the third person's conduct.") Plaintiffs have not

alleged that any defendant had a special relationship to

either them or their daughter. Plaintiffs attempt to

premise their negligence claim on the "general duty

imposed on all persons not to expose others to

reasonably [**24] foreseeable risks of injury." However,

the risk of injury at [*1228] issue was not "reasonably

foreseeable," because plaintiffs have not sufficiently

alleged that defendants knew or should have known or

had reason to believe that Holmes presented such a

risk. As with their other claims, plaintiffs try to have it

both ways by complaining that the injury was

foreseeable to the defendants on the one hand, and

complaining that defendants knew nothing about their

customer on the other.

Even were defendants found to have had a special

relationship with plaintiffs' daughter such that it owed

her a duty of ordinary care, plaintiffs' negligence theory

cannot avoid Colorado's law of proximate cause, which

"is intended to ensure that casual and unsubstantial

causes do not become actionable." North Colorado

Medical Center v. Comm. on Anticompetitive Conduct,

914 P.2d 902, 908 (Colo. 1996). To constitute proximate

cause, alleged tortious conduct must be a "substantial

factor in producing the injury." Id. If an event other than

the defendant's alleged conduct appears predominant,

the defendant's conduct cannot be a substantial factor.

Id.; see Castaldo v. Stone, 192 F. Supp. 2d 1124, 1171

(D. Colo. 2001) (assailants' actions were the

predominant, if not sole, cause of the injuries inflicted in

the Columbine High School shooting). As discussed

above in the context [**25] of public nuisance, the

alleged chain of causation between Defendants and

Holmes's acts is too attenuated to impose liability. There
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can be no question that Holmes's deliberate,

premeditated criminal acts were the predominant cause

of plaintiffs' daughter's death. Holmes meticulously

prepared for his crime, arriving at the theater equipped

with multiple firearms, ammunition, and other gear

allegedly purchased from several distinct business

entities operating both online and through brick and

mortar locations. Neither the web nor the face-to-face

sales of ammunition and other products to Holmes can

plausibly constitute a substantial factor causing the

deaths and injuries in this theater shooting.

The stated purpose of this civil action is to obtain a court

order enjoining the defendants from conducting their

online sales of the products sold to Holmes to protect

the public from future harm until and unless they accept

changes prescribed by this court. To grant such relief

this court must conduct hearings and make policy

decisions that are within the authority of the political

branches of government responsive to the people under

our constitutional structure of representative

government. [**26] The defendants' motions to dismiss

must be granted because this court does not have the

authority to grant the relief requested.

Upon the foregoing, it is ORDERED that plaintiffs' claims

as to all defendants and this civil action are dismissed.

Pursuant to C.R.S. §13-21-504.5, defendants Lucky

Gunner and the Sportsman's Guide are entitled to an

award of reasonable attorney fees and costs to be

determined after filing motions pursuant to D.C.Colo.L-

.Civ.R.54.3 within 14 days after entry of judgment

pursuant to this order.

DATED: March 27, 2015

BY THE COURT:

/s/ Richard P. Matsch

Richard P. Matsch, Senior District Judge
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Opinion

MEMORANDUM OF DECISION IN RE DEFENDANT

MERZ NORTH AMERICA, INC. F/K/A MERZ

AESTHETICS, INC.'S MOTION TO STRIKE COUNT

TWOOFPLAINTIFFS' FIRSTAMENDEDCOMPLAINT

(#125)

Pursuant to Connecticut Practice Book §10-39,

defendant Merz North America, Inc. f/k/a Merz

Aesthetics, Inc. ("Merz") moves to strike count two of

plaintiffs' first amended complaint, which complaint is

dated September 27, 2013. Count Two alleges a

violation of the Connecticut Unfair Trade Practices Act

("CUTPA") against Merz. The defendant asserts that

Count Two violates the exclusivity provision of the

Connecticut Product Liability Act, Connecticut General

Statutes §§52-572m to 52-572r ("CPLA"). Defendant

also claims that Count Two fails to allege the requisite

commercial relationship between plaintiffs and Merz.

The plaintiff objects and argues that CUTPAfalls outside

the scope of the product liability act and is not barred.

Both parties submitted a memorandum, and argument

on the motion was heard on November 18, 2013.

Nature of the Proceedings

The plaintiffs, Terasia Provost-Daar and Bradley Daar

filed a four-count amended complaint in this action on

September 27, 2013, against the [*2] defendants, Merz

Aesthetics, Merz Pharmaceuticals, LLC, Merz

Incorporated, Zachary Klett, and Klett Oculoplastic

Surgery P.C. The amended complaint alleges the

following facts: The defendant Merz North America,

Inc., f/k/aMerzAesthetics, Inc.1 is themanufacturer and

distributor of injectable cosmetic gels, including

RADIESSE (cosmetic gel), a trademarked volumizing

derma filler marketed to be injected into the skin on the

face to counter visible wrinkles, facial folds, and signs of

skin aging.

On January 17, 2011, Provost-Daar visited Dr. Klett and

Klett Oculoplastic Surgery P.C. for an initial consultation

to discuss facial wrinkles and skin rejuvenation to slow

signs of aging on her face. Dr. Klett recommended

injecting the cosmetic gel into Provost-Daar's face

because it was his favorite and longest lasting derma

filler gel and would immediately fill in skin wrinkles and

lost volume. Dr. Klett offered to inject Provost-Daar

during the initial consultation and she consented to the

procedure.

Dr. Klett proceeded to inject Provost-Daar's face with

the cosmetic gel [*3] that had been shipped to him from

the defendant. Provost-Daar left Klett Oculoplastic

Surgery P.C. approximately 45 minutes after her arrival

and was in pain and discomfort with a swollen red face.

Four days later, Provost-Daar began to feel worse. The

pain, tingling, swelling, and redness on her face did not

dissipate. On February 16, 2011, she was taken to Yale

New Haven Hospital and treated by infectious disease

doctors. The doctors took a CT scan of her face and

saw the cosmetic gel deposited throughout her face.

They suspected that bacteria had grown into a biofilm

1
The defendant Merz Aesthetics, Inc. filed this motion to strike and will, hereafter, be referred to as the defendant.
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commonly associatedwith infectious growth on implants

placed in the human body. The doctors then advised

her that the biofilm adhered to the cosmetic gel and that

the only way to get rid of it was to surgically remove the

cosmetic gel.

On May 13, 2011, Provost-Daar had facial surgery to

remove beads of the cosmetic gel that were deeply

imbedded in the skin tissue.Whilemuch of the cosmetic

gel was extracted, several beads of the gel had to

remain in her face to avoid risk of permanent nerve

damage and deformity that would be caused by

excision. The extracted beads of the cosmetic gel were

lab tested and revealed staphylococcus [*4] and skin

flora. Her symptoms improved after the surgery. Less

than a year later, however, she suffered a relapse that

required hospitalization and heavy intravenous

antibiotics. Her treating physicians have recommended

lifelong antibiotic treatment.

In count one of the amended complaint, Provost-Daar

alleges a product defect against the defendant for the

design, manufacture, inspection, testing, warnings, and

distribution of a dangerous product. Specifically, she

alleges that the defendant is liable under the strict

products liability doctrine, pursuant to the Connecticut

Products Liability Act (CPLA), General Statutes §52-

572m et seq.2 In count two, the plaintiffs allege a

violation of the Connecticut Unfair Trade Practices Act

(CUTPA), General Statutes §42-110 et seq.,3 against

the defendant in that the defendant's deliberate

misrepresentation about the safety risks of the cosmetic

gel unfairly and deceptively maintained the price of its

products, including the cosmetic gel, at an inflated level

not otherwise obtainable and caused Provost-Daar and

the consuming public generally to pay more for the

cosmetic gel than was warranted.

On October 9, 2013, the defendant filed a motion to

strike, accompanied by a memorandum of law, count

two of the amended complaint. The plaintiffs filed an

objection to the motion to strike on October 28, 2013.

The matter was heard at short calendar on November

18, 2013.

DISCUSSION

"The purpose of a motion to strike is to contest . . . the

legal sufficiency [*6] of the allegations of any complaint

. . . to state a claim upon which relief can be granted."

(Internal quotation marks omitted.) Fort Trumbull Con-

servancy, LLC v. Alves, 262 Conn. 480, 498, 815 A.2d

1188 (2003). "A motion to strike challenges the legal

sufficiency of a pleading, and, consequently, requires

no factual findings by the trial court." (Internal quotation

marks omitted.) Simms v. Seaman, 308 Conn. 523,

529, 69A.3d 880 (2013). "In ruling on a motion to strike,

the court is limited to the facts alleged in the complaint."

(Internal quotation marks omitted.) Faulkner v. United

Technologies Corp., 240 Conn. 576, 580, 693 A.2d 293

(1997).

"[I]t is fundamental that in determining the sufficiency of

a complaint challenged by a defendant's motion to

strike, all well-pleaded facts and those facts necessarily

implied from the allegations are taken as admitted . . .

The role of the trial court in ruling on a motion to strike is

to examine the [complaint], construed in favor of the

[plaintiff], to determine whether the [pleading party has]

stated a legally sufficient cause of action." (Citation

omitted; internal quotation marks omitted.) Coe v.

Board of Education, 301 Conn. 112, 116-17, 19 A.3d

640 (2011). [*7] "[P]leadings are to be construed broadly

and realistically, rather than narrowly and technically . .

." (Internal quotation marks omitted.) Downs v. Trias,

306 Conn. 81, 92, 49 A.3d 180 (2012). Nevertheless, a

motion to strike "does not admit legal conclusions or the

truth or accuracy of opinions stated in the pleadings."

(Emphasis omitted; internal quotation marks omitted.)

Faulkner v. United Technologies Corp., supra, 240

Conn. 588.

The defendant argues that count two of the amended

complaint is legally insufficient in that the CUTPA claim

2 General Statutes §52-572m provides in relevant part [*5] that a "'[p]roduct liability claim' includes all claims or actions

brought for personal injury, death or property damage caused by the manufacture, construction, design, formula, preparation,

assembly, installation, testing, warnings, instructions, marketing, packaging or labeling of any product. 'Product liability claim'

shall include, but is not limited to, all actions based on the following theories: Strict liability in tort; negligence; breach of

warranty, express or implied; breach of or failure to discharge a duty to warn or instruct, whether negligent or innocent;

misrepresentation or nondisclosure, whether negligent or innocent."

3 General Statutes §42-110b provides in relevant part that "[n]o person shall engage in unfair methods of competition and

unfair or deceptive acts or practices in the conduct of any trade or commerce."
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is barred by the exclusivity provision of the CPLA.

Alternatively, the defendant argues that the plaintiffs

have insufficiently alleged a commercial relationship to

the defendant to sustain a CUTPA claim. The plaintiffs

counter that the CUTPA claim falls outside the scope of

the CPLA and is not barred because the plaintiff has

suffered a financial loss and that therewas a commercial

relationship between the parties. Preliminarily, the court

will address the defendant's claim that plaintiffs have

insufficiently alleged a commercial relationship to the

defendant to sustain a CUTPA claim. "CUTPA has its

own standing requirements . . . the act recognizes

[*8] three categories of plaintiffs: consumers,

competitors, and other business persons affected by

unfair or deceptive acts . . . [I]t strains credulity to

conclude that CUTPA is so formless as to provide

redress to any person, for any ascertainable harm,

caused by any person in the conduct of any 'trade' or

'commerce.' . . . In describing the business relationship

necessary for a plaintiff to have standing to assert a

CUTPAclaim, the cases indicate that a business person

must have a direct commercial relationship with the

defendant, or someother relationshipwith the defendant

in a commercial market place, so that a nexus exists

between this relationship and an ascertainable loss

caused by the defendant's unfair or deceptive practices."

(Citations omitted; internal quotation marks omitted.)

Traylor v. Connecticut, Superior Court, judicial district of

New London, Docket no. CV13-5014624, 2014 Conn.

Super. LEXIS 99 (January 9, 2014, Devine, J.).

The plaintiff's revised complaint does sufficiently allege

a nexus between the consumer relationship and the

financial loss suffered by the plaintiff by paying a higher

than warranted price for the product.

The dispositive issue is whether the plaintiffs' CUTPA

claim falls [*9] within the scope of the exclusivity

provision of CPLA. "InGerrity v. R.J. Reynolds Tobacco

Co., 263 Conn. 120, 126, 818 A.2d 769 (2003), [the

Supreme Court] reiterated that the exclusivity provision

of the [CPLA] makes it the exclusive means by which a

party may secure a remedy for an injury caused by a

defective product . . . The issue in this case, as in

Gerrity, therefore, is whether the plaintiffs' CUTPAclaim

falls within the scope of the [CPLA]. If it does, then it is

precluded and may not be asserted in conjunction with

the [CPLA] claim. If, however, the CUTPA claim falls

outside the purview of the [CPLA], it may be asserted

and the exclusivity provision will not serve as a bar."

(Citation omitted; internal quotation marks omitted.)

Hurley v. Heart Physicians, P.C., 278 Conn. 305, 324,

898 A.2d 777 (2006).

"[T]he legislature defined a [CPLA] claim to include all

claims or actions brought for personal injury, death or

property damage caused by the allegedly defective

product . . . The legislature also provided that the

damages are caused by the defective product if they

arise from the manufacture, construction, design,

formula, preparation, assembly, installation, testing,

warnings, [*10] instructions, marketing, packaging or

labeling of any product . . . In addition, a product liability

claim is defined broadly to include, but not be limited to,

all actions based on [s]trict liability in tort; negligence;

breach of warranty, express or implied; breach of or

failure to discharge a duty to warn or instruct, whether

negligent or innocent; misrepresentation or

nondisclosure, whether negligent or innocent . . . Finally,

the legislature defined [h]arm for purposes of the act to

include damage to property, including the product itself,

and personal injuries including wrongful death."

(Citations omitted; internal quotation marks omitted.)

Id., 324-25.

"These definitions must be read together, with the

understanding that the [CPLA] was designed in part to

codify the common law of product liability, and in part to

resolve, by legislative compromise, certain issues

among the groups interested in the area of product

liability. The [CPLA], however, was not designed to

eliminate claims that previously were understood to be

outside the traditional scope of a claim for liability based

on a defective product. Given this contextual framework,

[the Supreme Court] conclude[d] that a product

[*11] liability claim under the [CPLA] is one that seeks to

recover damages for personal injuries, including

wrongful death, or for property damages, including

damage to the product itself, caused by the defective

product." (Internal quotation marks omitted.) Id., 325.

"Therefore, the language of the exclusivity provision

makes clear that the [CPLA] was intended to serve as

the exclusive remedy for a party who seeks recompense

for those injuries caused by a product defect. The

language of the exclusivity provision, however, suggests

that it was not designed to serve as a bar to additional

claims, including one brought under CUTPA, either for

an injury not caused by the defective product, or if the

party is not pursuing a claim for personal injury, death or

property damage." (Internal quotation marks omitted.)

Id., 325-26. "[O]ther statutory remedies are not to be

viewed as, per se, falling within the exclusivity

provision's bar, solely because they rest in part on the

sale of a product. If, however, a party brings a CUTPA

claim and seeks to use that statutory scheme when the
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claim is, in reality, one falling within the scope of the

[CPLA], then the exclusivity provision applies. This is

true [*12] . . . not because the legislature enacted the

[CPLA] with a mind to preclude all CUTPA causes of

action, but because the purported CUTPA claim would

be revealed to be nothing more than a [CPLA] claim

dressed in the robes of CUTPA." Gerrity v. R.J. Reyn-

olds Tobacco Co., supra, 263 Conn. 129.

"In [Gerrity v. R.J. Reynolds Tobacco Co., supra, 263

Conn. 129], the court allowed a CUTPA claim in

conjunctionwith aCPLAclaim,which the plaintiff alleged

that the defendants' deliberate misrepresentations

caused the plaintiff to suffer a financial loss . . . The

plaintiff inGerrity alleged in its complaint that [Reynolds']

deliberate misrepresentations about the health hazards

of tobacco use, including its false assertions that there

is a bona fide scientific controversy about whether

tobacco use [caused] disease was further intended to

affect decisions by consumers to buy tobacco products

and thereby affect the price of those products . . . Also

alleged in the complaint was that the deliberate

misrepresentations about the addictive nature of

nicotine and about its deliberate undertakings to

manipulate the level of nicotine in its tobacco products,

including its Winston and Salem cigarettes, [*13] was

further intended to affect decisions of consumers to buy

tobacco products thereby to affect the price of those

products. As a result of [the] defendants' deliberate

misrepresentations as aforesaid, [Reynolds] unfairly

and deceptively maintained the price of its tobacco

products . . . at an inflated level, not otherwise obtainable

and caused [the decedent] and the consuming public

generally to pay more for the cigarettes they purchased

. . . Finally, the plaintiff was further injured as a result of

[Reynolds'] wrongful scheme in that she was caused to

pay more for the cigarettes she purchased than was

warranted by virtue of [Reynolds'] illegal youth targeting,

misrepresentations about health hazards and addictive

nature of its cigarettes [and]manipulation of the nicotine

in its cigarettes which resulted in financial loss to the

plaintiff." (Citations omitted; internal quotation marks

omitted.) Dibello v. C.B. Fleet Holding Co., Inc., Supe-

rior Court, judicial district of Danbury, Docket No. CV-

05-5000276-S, 2007 Conn. Super. LEXIS 2404 (Au-

gust 31, 2007, Mintz, J.).

In Dibello v. C.B. Fleet Holding Co., Inc., the court

stated that "[t]he plaintiff failed to plead sufficient facts

required by Gerrity to allege [*14] that the defendants'

deliberatemisrepresentations [of the cleansing regimen

product that harmed the plaintiff] caused the plaintiff to

suffer a financial loss. Specifically, in count four, the

plaintiff merely alleged that the defendants failed to

warn the plaintiff of the potential harms from the proper

use of the product and, as a result, the plaintiff was

forced to pay a higher price for the product. Further, the

plaintiff's allegations that the defendants promoted the .

. . cleansing regimen without warning of its potential

hazards, does not rise to the level of deliberate

misrepresentations required under theGerrity standard.

As it stands, count four is 'nothing more than a [CPLA]

claimdressed in the robes of CUTPA,' thereby precluded

by the exclusivity provision of the CPLA . . . Thus, the

plaintiff has not pleaded sufficient facts in regard to any

deliberate misrepresentations by the defendants that

resulted in a financial loss to the plaintiff in order to

establish a CUTPA claim that is separate and distinct

from the plaintiff's CPLA claim." (Citation omitted;

footnote omitted.) Dibello v. C.B. Fleet Holding Co.,

Inc., supra, Superior Court, Docket No.

CV-05-5000276-S.Accordingly, [*15] the court held that

"the plaintiff did not allege sufficient facts to constitute a

cause of action in CUTPAto fall outside of the exclusivity

provision of the CPLA." Id.

The plaintiffs' CUTPA claim in count two incorporates

the CPLA claim in count one, which alleges that the

"[cosmetic gel] injected into [Provost-Daar's] face leaked

from the syringe exposing the gel to environmental

bacteria which was then injected into [Provost-Daar's]

face . . . As a direct and proximate result of the

dangerous defects . . . [Provost-Daar] suffered serious

injuries . . ." In count two, the plaintiffs allege that the

defendant's "deliberate misrepresentations about the

safety risks of [the cosmetic gel] unfairly and deceptively

maintained the price of its products, including [the

cosmetic gel] at an inflated level not otherwise

obtainable and caused [Provost-Daar] and the

consuming general public to pay more for [the cosmetic

gel] than was warranted . . ." As a result of the

defendant's actions, "[Provost-Daar] suffered and will

continue to suffer ascertainable financial loss."

"A motion to strike is properly granted if the complaint

alleges mere conclusions of law that are unsupported

by the facts [*16] alleged." Bridgeport Harbour Place I,

LLC v. Ganim, 303 Conn. 205, 213, 32A.3d 296 (2011).

The court concludes that Count Two is legally insufficient

in that the plaintiffs have not pleaded sufficient facts in

regard to any alleged deliberate misrepresentations by

the defendant that resulted in a financial loss to the

plaintiffs that is separate from the CPLA claim. In
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particular, the allegations that the defendant

misrepresented the safety risk of the cosmetic gel stem

from Provost-Daar's CPLA claim that the allegedly

defective product caused her injuries. Unlike the plaintiff

in Gerrity, who alleged that she suffered a financial

injury that was separate from her personal injuries due

to the defendants' deliberate misrepresentations about

the health hazards and addictive nature of cigarettes,

the defendants' illegal youth targeting, and the

defendants' false assertion that there was a scientific

controversy about whether tobacco use causes disease,

the plaintiffs in this case have not sufficiently alleged

any specific actions on the part of the defendant that

would amount to a deliberate misrepresentation and

that caused Provost-Daar a financial injury that is

separate and distinct [*17] from her personal injury.

Additionally, the court in Dibello found that the plaintiff's

allegation that the defendants promoted the cleansing

regimen product without warning of its potential hazards

did not rise to the level of deliberate misrepresentations

as required under the Gerrity standard. Similarly here,

the plaintiffs' allegation that the defendant

misrepresented the safety of the cosmetic gel "with

knowledge that [the cosmetic gel] . . . can only be

removed by surgical excision if it causes an infection via

bacterial biofilm . . ." does not rise to the level of

deliberate misrepresentaion as required under Gerrity.

Furthermore, Count Two seeks to recover damages for

both past and future financial losses. Provost-Daar has

already incurred a financial loss by paying for the

allegedly defective cosmetic gel. Any future financial

loss would stem from her ongoing personal injuries to

pay for medical treatment.

For the foregoing reasons, the defendant's motion to

strike Count Two is granted.

Vitale, J.
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Opinion

[*645] [**1294] These consolidated appeals present

the issue of whether a cause of action in tort exists in

Illinois against the manufacturers and distributors of

handguns for injuries caused by the criminal misuse of

their handguns by third parties.

On June 6, 1981, James J. Riordan was killed when,

while attempting to restrain an individual in a downtown

Chicago restaurant, he was struck by a bullet from a

small [***2] caliber semiautomatic handgun

manufactured and designed by defendant, Walther

Waffenfabrik, GmbH, a West German corporation, and

distributed in the United States by International

Armament Corporation, also a defendant.

On December 26, 1981, Alvin Burks was shot to death

by an assailant who was armed with a .38-caliber

handgun designed, [**1295] manufactured, and

marketed by defendant, Smith & Wesson Company.

Wrongful death actions were filed by the plaintiffs, the

wives and children of the decedents in the circuit court

of Cook County against the manufacturers and

distributors of the handguns used in the shootings.

Plaintiffs sought recovery under theories of negligence,

strict liability based on ultrahazardous activities, and

strict liability for a defective product.

Motions to dismiss were filed by the defendants,

handgun manufacturers and distributors, in each case.

(Ill. Rev. Stat. 1983, ch. 110, par. 2 -- 615.) Thereafter,

after hearings on the respectivemotions, the complaints

in both cases were dismissed as insufficient in law.

These appeals were subsequently consolidated by this

court.

Plaintiffs first assert that the trial court erred in dismissing

[***3] those counts charging the defendants, handgun

manufacturers and distributors, with negligent andwilful

and wanton distribution. Plaintiffs alleged that based on

the large number of injuries and deaths resulting from

the use of handguns to commit crimes, criminal misuse

was foreseeable and the defendants, handgun

manufacturers and distributors, were negligent in

marketing their handguns to the general public without

taking adequate precautions to prevent the sale of their

handguns to persons who were reasonably likely to

cause harm to the general public. Plaintiffs claim that

the defendants, handgun manufacturers and

distributors, had a duty to determine whether their

retailers had taken all reasonable measures to screen

prospective purchasers and a duty to terminate sales to

those retailers the defendants knew or had reason to

know had a history of sales to persons who had used

their handguns in crime.

This court recently rejected a claim identical to the

plaintiffs' in [*646] Linton v. Smith & Wesson (1984),

127 Ill. App. 3d 676, 469 N.E.2d 339, appeal denied

(1984), 101 Ill. 2d 582. We find Linton to be dispositive

of this issue. In Linton, the plaintiff [***4] appealed from

the dismissal of his counts seeking recovery from a

handgunmanufacturer based on its negligent and wilful

and wanton distribution of a handgun which was used

by a third party to injure the plaintiff. This court upheld

the dismissal of the plaintiff's complaint on the basis that

under Illinois law no common law duty exists upon the

manufacturer of a nondefective handgun to control the

distribution of that product to the general public. 127 Ill.

App. 3d 676, 678-79, 469 N.E.2d 339.

The court found that the plaintiff's reliance on Semeniuk

v. Chentis (1954), 1 Ill. App. 2d 508, 117 N.E.2d 883,

which the plaintiffs in the present case cite as their sole

Illinois authority to support their contention, was

misplaced. Semeniuk held that a retail seller of toy

weapons to children was liable for injuries resulting to

others from the child's misuse of the toy. Citing section

308 of theRestatement (Second) of Torts, theSemeniuk

court found that as children who, because of their youth

and inexperience, are incapable of appreciating the risk

inherent in the use of such products, a reasonable

seller, exercising ordinary care, would anticipate or

foresee that a child [***5] would misuse the product,

thereby causing harm to bystanders. ( Semeniuk v.

Chentis (1954), 1 Ill. App. 2d 508, 512-14, 117 N.E.2d

883.) The situation in the present case, the Linton court

found, was distinguishable from Semeniuk, where

misuse of the product was not a foreseeable

consequence of sales to the general public. Unlike the

case with children, the distribution of handguns by the

defendants-manufacturers was intended for the general

public, who presumably can recognize the dangerous

consequences in the use of handguns and can assume

responsibility for their actions. ( Linton v. Smith & Wes-

son (1984), 127 Ill. App. 3d 676, 678, 469 N.E.2d 339.)

As the court in Linton pointed out, the distribution of

firearms is heavily regulated on both the Federal and

State levels. (See 18 U.S.C. sec. 921 et seq. (1976); Ill.

Rev. Stat. 1983, ch. 38, par. 83 -- 1 et seq.) Beyond

[**1296] this, the court stated, there is no basis for
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imposing common law negligence upon a handgun

manufacturer for injuries sustained by the victims of

illegal handgun violence. ( Linton v. Smith & Wesson

(1984), 127 Ill. App. 3d 676, 679, 469 N.E.2d 339.)

Furthermore, [***6] as the Linton court observed, as the

Semeniuk decision dealt only with the liability of a retail

seller, Semeniuk provides no support for likewise

holding a manufacturer or remote vendor liable for

marketing its product to people whom they should have

known would havemisused the product. Linton v. Smith

[*647] &Wesson (1984), 127 Ill. App. 3d 676, 678, 469

N.E.2d 339, citingPitts v. Basile (1966), 35 Ill. 2d 49, 54,

219 N.E.2d 472.

Similarly unpersuasive are plaintiffs' out-of-State

authorities, which imposed liability upon those who

negligently entrusted or supplied dangerous weapons

to classes or persons incapable of using the product in

a safe manner, i.e., children. ( Moning v. Alfono (1977),

400 Mich. 759, 254 N.W.2d 759; Stoelting v. Hauck

(1960), 32 N.J. 87, 159 A.2d 385.) Moning, a 1977

decision of the Michigan Supreme Court, held that a

manufacturer, wholesaler and retailer of toy slingshots,

which were marketed directly to children, owed a legal

obligation of due care to bystanders affected by the use

of such products. Stoelting involved the liability of

parents to an injured third party for the negligent

entrustment of a [***7] firearm to their minor child.

Accordingly, as there is no support for the plaintiffs'

theory in Illinois, we hold that under Linton the

defendants, handgun manufacturers and distributors,

owed no duty to plaintiffs to control the distribution of

their handguns, based upon the allegations of negligent

and wilful and wanton distribution. Consequently, these

counts were properly stricken as being insufficient as a

matter of law.

Similarly, we find no error in the dismissal of plaintiffs'

counts alleging negligent failure to warn. In their

complaints, plaintiffs alleged that the defendants,

manufacturers and distributors of handguns, had the

duty to provide adequate warnings to consumers that

possession of a handgun is dangerous and that

concealed possession of a handgun is illegal under

State and Federal law.

Plaintiffs initially assert that the duty to warn of a

product's dangerous propensitiesmay be imposed upon

manufacturers and distributors. Although Illinois courts

have held that the failure to warn may be imposed upon

all parties within the chain of distribution for strict liability

in tort ( Hammond v. North American Asbestos Corp.

(1983), 97 Ill. 2d 195, 454 N.E.2d [***8] 210; Venus v.

O'Hara (1984), 127 Ill. App. 3d 19, 468 N.E.2d 405), this

argument does not answer the critical question here,

that is, whether a warning is necessary in this case.

Section 388 of the Restatement (Second) of Torts

(1965), which governs the duty to warn in a negligence

action, provides, in relevant part:

"Onewho supplies directly or through a third person

a chattel for another to use is subject to liability to

those whom the supplier should expect to use the

chattel with the consent of the other or to be

endangered by its probable use, for physical harm

caused by the use of the chattel in the manner for

which [*648] and by a person for whose use it is

supplied, if the supplier

* * *

(b) has no reason to believe that those for whose

use the chattel is supplied will realize its dangerous

condition * * *." (Restatement (Second) of Torts sec.

388(b) (1965).)

Comment k, under this section, further states that where

the supplier "has no reason to expect that those for

whose use the chattel is supplied will discover its

[dangerous] condition and realize the danger involved,"

no requirement of warnings is necessary. (Restatement

(Second) of Torts sec. 388 [***9] comment k (1965).)

Thus, a supplier is absolved from [**1297] liability

where the dangerous condition is onewhich a consumer

would be expected to realize. In strict liability actions

alleging failure to warn, it has been held in Illinois that

warnings are unnecessary where the injury results from

a common propensity of the product which is open and

obvious. Genaust v. Illinois Power Co. (1976), 62 Ill. 2d

456, 343 N.E.2d 465; Woodill v. Parke Davis & Co.

(1980), 79 Ill. 2d 26, 402 N.E.2d 194; see Restatement

(Second) of Torts sec. 402 A, comment j (1965).

Because the purpose of a warning is to apprise the user

or consumer of a danger of which he or she is not aware

of, so that he or she can protect himself or herself

against it, no duty to warn arose in the present case, as

the dangers of illegal handgun misuse were obvious

and open conditions that a manufacturer or distributor

would have no reason to expect that a reasonable

consumer or user would not realize. As such, the

dismissal of this claim was appropriate.

Plaintiffs next argue that the trial court erred in

dismissing their counts which sought to impose strict
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liability upon the defendants, handgun [***10]

manufacturers and distributors, on the basis that the

manufacturing and marketing of handguns to the

general public constituted engagement in an

ultrahazardous or abnormally dangerous activity.

While Illinois has long recognized strict liability for

damages caused by engaging in an abnormally

dangerous or ultrahazardous activity (e.g., City of Joliet

v. Harwood (1877), 86 Ill. 110 (blasting); Clark v. City of

Chicago (1980), 88 Ill. App. 3d 760, 410 N.E.2d 1025

(demolition);Opal v. Material Service Corp. (1956), 9 Ill.

App. 2d 433, 133 N.E.2d 733 (storage of dynamite)),

the plaintiffs have cited no Illinois cases in which the

mere manufacture or sale of a product, as opposed to

the actual use of that product, has been held to

constitute an activity that is abnormally dangerous or

ultrahazardous, giving rise to strict liability in tort.

Nevertheless, the plaintiffs urge this court to adopt the

holding of [*649] the only case that supports the

plaintiffs' position,Richman v. Charter Arms Corp. (E.D.

La. 1983), 571 F. Supp. 192, which held that the

manufacture and sale of nondefective handguns to the

general public should be treated as an abnormally

dangerous [***11] or ultrahazardous activity warranting

strict liability recovery. However, we have found no

decision other than Richman that has held that the

lawful sale of a non-defective product can be an

ultrahazardous activity.

Most recently, the Seventh Circuit in Martin v. Har-

rington & Richardson, Inc. (7th Cir. 1984), 743 F.2d

1200, which considered this issue, applying Illinois law,

failed to adopt the conclusion reached in Richman. We

agree with the Seventh Circuit's observation inMartin of

the logical inconsistency of the Richman court's

analysis.As the court inMartin pointed out, theRichman

court blurred the distinction between strict liability for

selling unreasonably dangerous products, which

requires a defect in the product, and strict liability for

engaging in an ultrahazardous activity by making the

sale of a product an activity. This conclusion, theMartin

court reasoned, is not only erroneous, but, more

importantly, would run counter to Illinois' long-standing

requirement that strict liability for the sale of a product

be limited to unreasonably dangerous products. Martin

v. Harrington & Richardson, Inc. (7th Cir. 1984), 743

F.2d 1200, [***12] 1204.

As it is not themanufacture and sale of handguns that is

ultrahazardous, but their use or misuse that is alleged in

plaintiffs' claim here, the plaintiffs have no grounds for

recovery under the doctrine of strict liability for engaging

in ultrahazardous activities. To accept plaintiffs'

contention, we would be considerably extending the

ultrahazardous activity theory far beyond its accepted

meaning.As there is no support for plaintiffs' proposition

in Illinois law, dismissal of these counts was proper.

Finally, the plaintiffs contend that the dismissal of their

counts alleging strict liability in tort for a defective product

was erroneous. Plaintiffs alleged that the defendants'

[**1298] handguns were defectively designed in that

they were small, easily concealable, relatively

inexpensive, and served no useful social purpose.

Illinois follows the formulation set forth in section 402A

of the Restatement (Second) of Torts (1965), which

imposes strict liability for defective products upon one

"who sells any product in a defective condition

unreasonably dangerous to the user or consumer or to

his property." (Restatement (Second) of Torts sec. 402

A(1965); [***13] Rios v. Niagara Machine & Tool Works

(1974), 59 Ill. 2d 79, 319 N.E.2d 232.) Under Illinois law,

a product is in a "defective condition" where the

condition is one not contemplated by the ultimate

consumer (Restatement [*650] (Second) of Torts sec.

402 A, comment g (1965)), which condition causes the

product to fail to perform in themanner reasonably to be

expected in light of its nature and intended function. (

Dunham v. Vaughan & Bushnell Manufacturing Co.

(1969), 42 Ill. 2d 339, 342, 247 N.E.2d 401; Illinois

Pattern Jury Instruction (IPI), Civil, No. 400.06 (2d ed.

Supp. 1977).) Illinois applies a "consumer expectation"

test, whereby a defective condition of a product will be

considered "unreasonably dangerous" when it is

"dangerous to an extent beyond that which would be

contemplated by the ordinary consumer who purchases

it, with the ordinary knowledge common to the

community as to its characteristics." ( Palmer v. Avco

Distributing Corp. (1980), 82 Ill. 2d 211, 216, 412

N.E.2d 959, quoting Restatement (Second) of Torts

sec. 402 A, comment i (1965).) Thus, to recover under

strict liability in tort for defective products, a plaintiff

must prove that an unreasonably [***14] dangerous

condition existed in the product, that the condition

existed at the time the product left the manufacturer's

control, and that the condition was a proximate cause of

the plaintiff's injury or damage. Suvada v. White Motor

Co. (1965), 32 Ill. 2d 612, 210 N.E.2d 182; Illinois

Pattern Jury Instruction, IPI Civil 2d, No. 400.01 (Supp.

1977).

Plaintiffs have failed to meet this test. The alleged

design defects of size and concealability of the
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defendants' handguns were not conditions which

caused the handgun to fail to perform in the manner

reasonably to be expected in light of its nature and

intended function. Other courts which have considered

this issue have rejected the plaintiffs' argument. Martin

v. Harrington & Richardson, Inc. (7th Cir. 1984), 743

F.2d 1200, 1203;Mavilia v. Stoeger Industries (D.Mass.

1983), 574 F. Supp. 107, 110-111; Richman v. Charter

Arms Corp. (E.D. La. 1983), 571 F. Supp. 192, 197;

DeRosa v. Remington Arms Co. (E.D. N.Y. 1981), 509

F. Supp. 762; Bennet v. Cincinnati Checker Co. (E.D.

Ky. 1973), 353 F. Supp. 1206, 1210.

Moreover, the plaintiffs' challenge regarding the

handgun's size and concealability is not an attack [***15]

upon a design defect innate to the particular models of

handguns used to kill the plaintiffs' decedents. Rather,

plaintiffs are claiming in effect that all small, concealable

handguns are defectively designed. However, the

plaintiffs have cited no Illinois decision in which it has

been held that an entire product line may be held to be

defectively designed where the plaintiff's injury was

caused by that product's operation precisely as it was

designed to operate.

Notwithstanding our conclusion above, the plaintiffs

urge this court to adopt the risk/benefit test set forth in

Barker v. Lull [*651] Engineering Co. (1978), 20 Cal. 3d

413, 573 P.2d 443, 143 Cal. Rptr. 225, upon which the

plaintiffs principally rely. Aside from whether Illinois has

discarded the "consumer expectation" test in favor of a

risk/benefit analysis as the plaintiffs contend, we

conclude that the result in this case would be the same.

Under Barker, a product may be found defective in

design if the plaintiff demonstrates that the product's

design proximately caused his injury and the defendant

fails to establish, in light of such factors as the gravity

and likelihood of danger, the feasibility of [***16] safer

alternative designs, the financial cost of improved design

and the adverse consequences of an alternative design,

[**1299] that the benefits of the challenged design

outweigh the risk of danger inherent in such design. (

Barker v. Lull Engineering Co. (1978), 20 Cal. 3d 413,

432, 573 P.2d 443, 456, 143 Cal. Rptr. 225, 238.)

However, the plaintiff inBarker alleged particular defects

in the construction of a forklift truck, and argued that not

all forklift trucks are inherently defective, but that the

particular design of one type of forklift truck was

defective. In contrast, the plaintiffs here contend that all

handguns, or at least all small, concealable, relatively

inexpensive handguns, are defectively designed. In

essence, plaintiffs complain not of the product's

particular design, but of the product itself. Because

plaintiffs challenge the entire line of small, concealable

handguns, the Barker factors to show that changes in

this particular type of small handguns are unreasonably

dangerous, given the availability of alternative designs,

are inapplicable.

Accordingly, as we are unable to find a duty upon which

the liability of the defendants, [***17] handgun

manufacturers and distributors, may be premised, the

order of the circuit court of Cook County granting the

defendants' motion to dismiss the plaintiffs' complaints

for failure to state a cause of action is affirmed.

Affirmed.
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PriorHistory: [***1]Middlesex. Civil action commenced

in the Superior Court Department on October 29, 2003.

Motions for summary judgment and to strike deposition

testimony and portions of statements of facts were

heard by S. Jane Haggerty, J.

Disposition: Judgment affirmed.

Case Summary

Procedural Posture

Plaintiff administratrix appealed a judgment by the

Middlesex Superior Court Department (Massachusetts)

that granted motions filed by defendants, owner and

manufacturer, for summary judgment in her action for

negligence, wrongful death, breach of the implied

warranty of merchantability, and unfair and deceptive

acts and practices.

Overview

While the victim was on probation and working for the

owner, he allegedly took the pistol in question from the

owner's house. Unfortunately, as the victim was

attempting to put the pistol back in its container, a round

was fired, which struck the victim in his left thigh, severed

the femoral artery, and caused him to bleed to death.

The appellate court found, inter alia, that public policy

dictated the victim's affirmative act of theft, in violation

of 18 U.S.C.S. § 922(g)(1) (2006) andMass. Gen. Laws

ch. 266, § 30, was a bar to recovery. The comparative

negligence statute,Mass. Gen. Laws ch. 231, § 85, did

not require a different result. Therefore, the

administratrix's claims against the owner were barred

by the victim's criminal conduct. In addition, since the

victim's possession of the pistol constituted "criminal or

unlawful misuse" due to his prior felony conviction, the

design defect exception in 15 U.S.C.S. § 7903(5)(A)(v)

(2006) was not applicable. Therefore, the Protection of

Lawful Commerce in Arms Act, 15 U.S.C.S. §§ 7901-

7903 (2006) barred the administratrix's claims against

the manufacturer.

Outcome

The judgment was affirmed.

Counsel: J. Kenneth Griffin for the plaintiff.

Mark C. Darling for Patricia A. Hughes-Ortiz.

John F. Renzulli, of New York (Patricia A. Hartnett with

him) for Glock, Inc.

Judges: Present: Trainor, Katzmann, & Rubin, JJ.

Opinion by: KATZMANN

Opinion

[**1002] [*91] KATZMANN, J. This matter arises out of

Charles Milot's accidental death from a gunshot wound.

Thomas Hughes owned the weapon involved, and

Glock, Inc. (Glock), was the manufacturer of the

weapon. ElizabethRyan (the plaintiff), the administratrix

1 Of the estate of Charles D. Milot.

2 Of the estate of Thomas Hughes. Hughes was the original defendant in the suit. During the pendency of this action, Hughes died,

and his daughter, Hughes-Ortiz, was substituted as a party defendant.

3 Glock, Inc.
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of the Milot estate,4 filed a complaint in Superior Court

asserting claims of negligence and wrongful death

against Hughes. The plaintiff also asserted claims of

breach of the implied warranty of merchantability,

negligence, wrongful death, and unfair and deceptive

acts and practices against Glock. The defendants

subsequently moved for summary judgment. The

plaintiff filed oppositions to the defendants' motions for

summary judgment and also filed motions to strike

portions of the deposition testimony [***2] and certain

paragraphs from the defendants' statements of

undisputed fact. On October 8, 2009, after a hearing on

the motions, the motion judge allowed both defendants'

motions for summary judgment. This appeal followed.

We affirm, and consider issues of negligence, and, in a

matter of first impression in Massachusetts, the

application of the Protection of Lawful Commerce in

Arms Act, 15 U.S.C. §§ 7901-7903 (2006).

Background. In November, 2001, Milot was released on

probation from the Billerica house of correction after an

incarceration of about eighteen months. Hughes

testified in his deposition that he helped Milot to get

reestablished by loaning him a small amount of money

and giving him odd jobs to do around his house. Hughes

knew Milot through Milot's sister, Deborah

McConologue, and her husband, whom Hughes had

known for twenty years. Hughes was aware of Milot's

history of substance abuse, prior depression, and the

loss of Milot's driver's license.

In his deposition, Hughes testified that he owned several

firearms that he stored in a chest in [***3] a second-floor

bedroom. The bedroom was kept locked and had been

outfitted with barred windows. Hughes testified that he

kept the keys to this bedroom in a vase on top of the

fireplace.

One of the firearms that Hughes owned was a Glock

pistol. Hughes purchased the Glock pistol and its

storage container in [*92] 2000 from the widow of a

former Boston police officer. Hughes testified in his

deposition that he stored the unloaded pistol as well as

its magazine in its storage container in a chest drawer in

the same bedroom where his other guns were stored.

He further testified that he had never [**1003] touched,

loaded, or fired the weapon after purchasing it.5

In her deposition testimony,McConologue reported that,

at a family event held on February 23, 2002, Milot

showed her two handguns and two loose cartridges.

McConologue could not describe the guns and did not

know what the models were. McConologue testified

that when she asked Milot where he had obtained the

guns, Milot told her that he got them from Hughes's

house. [***4] She further testified that Milot told her that

he found the key in Hughes's house for the locked

bedroom door, unlocked the door, and found the guns,

ultimately taking them from Hughes's home.

McConologue testified that she advised her brother to

call Hughes and return the pistols to him, that Milot did

not want to tell Hughes that he had taken the guns, but

that Milot agreed to put them back the way he had found

them.

On February 25, 2002, Hughes picked up Milot around

7:00 A.M. and brought Milot to his house. Once they

were at Hughes's house, Hughes showedMilot the front

doorbell that he wanted Milot to repair. Hughes then left

his house to run some errands, returning to check on

Milot's progress about two hours later. When Hughes

returned home, he found Milot's body covered with

blood in the front doorway of his home. The police and

an ambulance were called and upon their arrival, Milot

was pronounced dead.An autopsy was performed, and

it was determined that Milot had suffered a gunshot

wound to his left thigh which severed the femoral artery

and caused Milot to bleed to death.

Once they arrived on the scene, police officers followed

a trail of blood to a second floor bedroom. [***5] Police

found a Glock 9 mm. Model 17 handgun in a plastic

storage case on the bed. There was a discharged

cartridge in the chamber of the pistol, and police found

powder burns on the bedspread in that [*93] bedroom

as well as pieces of plastic from the storage case on the

floor by the bed. Police speculated that "[a]pparently the

victim was attempting to put the gun back in the

container when the roundwas fired, striking the victim in

the upper left leg. . . . The victim apparently walked out

of the bedroom, down the front stairs, into the living

room, used the telephone and walked to the front door

where he collapsed and died."

4 Ryan is the ex-wife of Milot and the mother of the couple's son, Kyle Thomas Ryan, who is the sole heir of the estate of

Charles Milot.

5 On the day of Milot's death, Hughes signed a statement for the police in which he reported that "the [Glock pistol] was in it's

[sic] case. I can't remember if it was loaded or not."
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Discussion. 1. Standard of review. Under the familiar

standard, a party is entitled to summary judgment "if the

pleadings, depositions, answers to interrogatories . . .

[and] affidavits, if any, show that there is no genuine

issue as to anymaterial fact and that themoving party is

entitled to a judgment as amatter of law."Mass.R.Civ.P.

56(c), 365 Mass. 824 (1974). This court reviews a grant

of summary judgment de novo and examines "whether,

viewing the evidence in the light most favorable to the

nonmoving party, all material facts have been

established and the [***6] moving party is entitled to a

judgment as a matter of law." Humphrey v. Byron, 447

Mass. 322, 325, 850 N.E.2d 1044 (2006), quoting from

Anderson St. Assocs. v. Boston, 442 Mass. 812, 816,

817 N.E.2d 759 (2004).

2. Ryan's claims against Hughes-Ortiz. The plaintiff

appeals from the motion judge's decision granting

summary judgment on her negligence and [**1004]

wrongful death6 claims against Hughes-Ortiz. The

motion judge found that "Hughes owed Milot no duty of

care and, even if he had, any negligence on the part of

Hughes did not cause Milot's death." We need not

reach the issues of duty and causation, however,

because we conclude that the plaintiff's claims against

Hughes-Ortiz are barred by Milot's criminal conduct.

The facts reveal that Milot, through an affirmative act of

theft in violation ofG. L. c. 266, § 30, stole a firearm from

the home of Hughes, the owner, who had placed trust in

him. We conclude that public policy dictates that Milot's

criminal conduct [*94] acts as a bar to recovery. See,

e.g., Flanagan v. Baker, 35 Mass. App. Ct. 444, 448-

449, 621 N.E.2d 1190 (1993), quoting from Barker v.

Kallash, 63 N.Y.2d 19, 25-26, 468 N.E.2d 39, 479

N.Y.S.2d 201 (1984) ("A 'burglar who breaks his leg

while descending the cellar stairs, due to the failure of

the owner to replace amissing step' . . . could be denied

recovery for public policy considerations"); Driscoll v.

Board of Trustees of MiltonAcademy, 70Mass.App. Ct.

285, 291-292, 873 N.E.2d 1177 (2007) (student who

committed statutory rape violated the law as well as

"social values and customs" and "may not recover in

tort against the school for his own sexual misconduct").

See also Flanagan v. Baker, supra (suggesting that,

notwithstanding amendments to the comparative

negligence statute, G. L. c. 231, § 85, as amended

through St. 1973, c. 1123, [***8] § 1, civil actions "by

certain lawbreakers" may be "defeated for public policy

reasons"). Compare Jupin v. Kask, 447 Mass. 141,

147-148, 849 N.E.2d 829 (2006) (acknowledging there

could be a "public policy justification" for refusing to

impose a duty of care on defendant homeowner, but

declining to apply such exception where third-party

plaintiff was killed after a household member with free

access to the home took a weapon stored in the home).

The comparative negligence statute, G. L. c. 231, § 85,

does not require a different result. In providing that

"[t]he violation of a criminal statute . . . by a plaintiff

which contributed to [the plaintiff's] . . . death . . . shall be

considered as evidence of negligence of that plaintiff,

but the violation of said statute . . . shall not as a matter

of law and for that reason alone, serve to bar a plaintiff

from recovery," § 85 nevertheless allows for exceptions

where, as here, the decision to bar the cause of action

is based not only on the plaintiff's violation of a criminal

statute, but also on public policy considerations. See

Flanagan, 35 Mass. App. Ct. at 448. [***9]We therefore

conclude that the judge did not err in granting summary

judgment to Hughes-Ortiz.

Our conclusion is further buttressed by Restatement

(Second) of Torts, and Milot's criminal acts -- stealth of

the pistol, and violation of 18U.S.C. § 922(g)(1) (2006),7

[**1005] which bars the possession [*95] of firearms

and ammunition by convicted felons. It is clear that, at a

minimum, Milot stole and had possession of a firearm

and ammunition after having been convicted of the

felony of assault and battery by means of a dangerous

6 In order to succeed on her wrongful death claim, the plaintiff would need to establish either that Hughes was negligent, or,

in the alternative, that Hughes "by willful, wanton or reckless act cause[d] the death of [Milot]." G. L. c. 229, § 2, as appearing

in St. 1973, c. 699, § 1. The motion judge did not address the plaintiff's wrongful death claim against Hughes-Ortiz under the

wilful, wanton, or reckless act theory, and the plaintiff does not argue on appeal that such omission was error. We thus consider

only [***7] the negligence theory of wrongful death in determining whether the judge erred in granting summary judgment to

Hughes-Ortiz on the plaintiff's wrongful death claim.

7 In pertinent part, 18 U.S.C. § 922 provides,

"(g) It shall be unlawful for any person --

"(1) who has been convicted in any court of[] a crime punishable by imprisonment for a term exceeding one

year;
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weapon.89 Milot's actions constitute the sort of conduct

described inRestatement (Second) of Torts § 889 com-

ment b [*96] (1977), whereby a plaintiff is "barred from

recovery for harm caused by violation of [a] statute . . .

[where] the harm resulted from a risk of the type against

which the statute was intended to give protection." See

§ 889 comment b, supra, illustration 5; Flanagan v.

Baker, 35 Mass. App. Ct. at 448 & n.6.

As has been noted by the United States Supreme

Court, in enacting the Gun Control Act of 1968 (which

includes 18 U.S.C. § 922[g][1], of which Milot was in

violation; see note 7, supra), Congress sought to

[**1006] "curb crime by keeping 'firearms out of the

hands of those not legally entitled to possess them

because of age, criminal background, or

incompetency.'

"In order to accomplish this goal, Congress

obviously determined [***13] that firearms must be

kept away from persons, such as those convicted of

. . .

"to . . . possess . . . any firearm or ammunition . . [***10] . ." Section 921(a)(20) of Title 18 provides, in pertinent

part,

"The term 'crime punishable by imprisonment for a term exceeding one year' does not include --

. . .

"(B) any State offense classified by the laws of the State as a misdemeanor and punishable by a term of

imprisonment of two years or less.

"What constitutes a conviction of such a crime shall be determined in accordance with the law of the jurisdiction in

which the proceedings were held."

8 We take judicial notice of the fact that Milot had previously been convicted of assault and battery by means of a dangerous

weapon (a meat cleaver), G. L. c. 265, § 15A. See Commonwealth v. Fallon, 53 Mass. App. Ct. 473, 475, 759 N.E.2d 1228

(2001) (court took judicial notice of defendant's convictions); Commonwealth v. Williams, 60 Mass. App. Ct. 331, 331 n.1, 801

N.E.2d 804 (2004) (same). See also Jackson v. Longcope, 394 Mass. 577, 580 n.2, 476 N.E.2d 617 (1985) ("It is proper on a

motion for summary judgment to recognize those facts of which a judge may take judicial notice, including criminal cases

involving a party"). "A court may take judicial notice at any stage of the proceeding, whether requested or not." Mass.G.Evid.

§ 201(c) (2011). See Commonwealth v. Grinkley, 44 Mass. App. Ct. 62, 69 n.9, 688 N.E.2d 458 (1997) [***11] ("judicial notice

can be taken by trial and appellate courts").

Notwithstanding the fact that Milot was tried in the District Court and was sentenced to a term in the house of correction, for all

practical purposes he was, nevertheless, convicted of a felony. "[A]ssault and battery by means of a dangerous weapon[] is

punishable by up to ten years in the State prison," Commonwealth v. Smith, 444 Mass. 497, 499-500, 829 N.E.2d 1090 (2005),

and is deemed a felony. See id. at 498-500 (rejecting the defendant's argument that because he was charged by complaint and

sentenced in the District Court to two years in a house of correction, he did not meet the statutory criterion of being convicted

of an offense "punishable by imprisonment in the [S]tate prison"). See generally Commonwealth v. Ware, 75 Mass. App. Ct.

220, 223-224, 913 N.E.2d 869 (2009); id. at 224, quoting from United States v. Sousa, 468 F.3d 42, 45 (1st Cir. 2006)

("defendant's prior conviction for assault with dangerous weaponwas felony, and thus was predicate offense under Federal law

prohibiting felon from being in possession of firearm, despite fact that defendant was prosecuted in Municipal Court and could

not have been sentenced to State prison, as required [***12] for crime to be considered felony; crime charged carried potential

for State prison term of not more than five years").

9 At the time he discharged the Glock pistol, Milot was also in violation of G. L. c. 140, § 129C. The plaintiff does not dispute

that Milot lacked a license to carry or a firearm identification card, as required by § 129C, but instead argues that these facts

are irrelevant because a jury might find that Milot's "handling of the [pistol was] for a lawful purpose," which would make Milot

exempt from the requirements of § 129C. See G. L. c. 140, § 129C(m). We disagree. No reasonable jury could find that, in

returning the gun to its case, Milot was handling the pistol for a "lawful purpose," where he was in possession of the pistol

without Hughes's permission.
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serious crimes, who might be expected to misuse

them."

Dickerson v. New Banner Inst., Inc., 460 U.S. 103,

118-119, 103 S. Ct. 986, 74 L. Ed. 2d 845 (1983),

quoting from Huddleston v. United States, 415 U.S.

814, 824, 94 S. Ct. 1262, 39 L. Ed. 2d 782 (1974). See

Small v. United States, 544 U.S. 385, 393-394, 125 S.

Ct. 1752, 161 L. Ed. 2d 651 (2005) (citing cases). See

also Barrett v. United States, 423 U.S. 212, 218, 96 S.

Ct. 498, 46 L. Ed. 2d 450 (1976) ("Congress . . . sought

broadly to keep firearms away from the persons

Congress classified as potentially irresponsible and

dangerous"). See generally District of Columbia v. Hel-

ler, 554 U.S. 570, 626, 128 S. Ct. 2783, 171 L. Ed. 2d

637 (2008) (in determining that a District of Columbia

ban on handguns in the home violated the right to keep

and bear arms protected by the Second Amendment to

the United States Constitution, [*97] the SupremeCourt

stated that "nothing in our opinion should be taken to

cast doubt on longstanding prohibitions on the

possession of firearms by felons and the mentally ill");

McDonald v. Chicago, 130 S. Ct. 3020, 3044, 177 L. Ed.

2d 894 (2010) ("the Second Amendment protects a

personal right to keep and bear arms for lawful

purposes" [emphasis supplied]).

Section 889 of the Restatement thus supports the

conclusion that, in light [***14] of Milot's theft of the

pistol and his violation of 18 U.S.C. § 922(g)(1), the

plaintiff's claims against Hughes-Ortiz are barred.

3. Ryan's claims against Glock. The plaintiff brought

claims of breach of the implied warranty of

merchantability, negligence, wrongful death, and unfair

and deceptive acts and practices against Glock. These

claims relate to both the Glock Model 17 pistol (Glock

pistol) and the pistol's storage case (gun case). The

judge granted summary judgment on all claims after

finding that the Protection of Lawful Commerce in Arms

Act, 15 U.S.C. §§ 7901-7903 (2006) (PLCAA or Act)

barred the plaintiff's claims against Glock. The plaintiff

appeals, arguing that, on the facts in this case, the

PLCAA does not apply.

The gun case at issue here has a post with a protruding

wing or flange in the center. This design means that the

Glock pistol's trigger and trigger safety must be fully

rearward in order to fit into the case. When the Glock

pistol is cocked and ready to fire, the trigger moves to

the forward position with the trigger lock positively

protruding. Once cocked, the trigger and trigger safety

would need to be moved fully rearward again in order to

fit over the post [***15] in the gun case. These are the

same steps that would need to be taken to fire theGlock

pistol.

An orange sticker inside the gun case reads, "CAUTION:

PRIOR TO PLACING PISTOL INTO CONTAINER

UNLOAD PISTOL. FOR UNLOADING PROCEDURES

PLEASE REFER TO GLOCK INSTRUCTION

MANUAL." In order to unload the Glock pistol, the

magazine must be removed, any round in the chamber

must be ejected, the chamber should be checked to

ensure that no round remains in the chamber, and the

pistol should be cocked once more and the trigger

depressed while pointing the gun in a safe direction.

The plaintiff alleges that the Glock pistol and gun case

"were [*98] defective because the [gun] case caused

the loaded Glock . . . pistol . . . to discharge through the

case [**1007] and because the pistol was likely to

discharge unintendedly" and that "Glock so negligently

and carelessly designed the Glock Model 17 pistol and

storage case . . . that the pistol discharged into the

Decedent's bodymortally wounding theDecedent." The

plaintiff's claims of breach of the implied warranty of

merchantability and design defect are thus based on

the interaction between the Glock pistol and the gun

case. We now consider whether the claims, as

formulated [***16] by the plaintiff, are barred by the

PLCAA.

The PLCAA was enacted on October 26, 2005, and

provides immunity to firearms manufacturers and

dealers from any lawsuit, pending or otherwise, fitting

theAct's definition of a "qualified civil liability action." 15

U.S.C. §§ 7902-7903 (2006). See Ileto v. Glock, Inc.,

421 F. Supp. 2d 1274, 1283 (C.D. Cal. 2006), aff'd, 565

F.3d 1126 (9th Cir. 2009), cert. denied, 130 S. Ct. 3320,

176 L. Ed. 2d 1219 (2010). The proper analysis for

determining the applicability of the PLCAA is two-fold.

First, wemust determinewhether the lawsuit in question

is a "qualified civil liability action." Next, we must

determine whether any of the PLCAA's six exceptions

to this definition apply. Should the current suit fail to

meet the definition of a "qualified civil liability action" or

should any of the six exceptions apply, the plaintiff's

claims against Glock would not automatically be

dismissed. See City of New York v. Beretta U.S.A.

Corp., 524 F.3d 384, 398-399 (2d Cir. 2008), cert.

denied556 U.S. 1104, 129 S. Ct. 1579, 173 L. Ed. 2d

675 (2009); Ileto, supra;City of NewYork v. A-1 Jewelry

& Pawn, Inc., 247 F.R.D. 296, 349-353 (E.D.N.Y. 2007);
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Estate of Charlot v. Bushmaster Firearms, Inc., 628 F.

Supp. 2d 174, 180 (D.D.C. 2009); [***17] Adames v.

Sheahan, 233 Ill. 2d 276, 308-313, 909 N.E.2d 742, 330

Ill. Dec. 720cert. denied sub nom. Adames v. Beretta

U.S.A. Corp., 130 S. Ct. 1014, 175 L. Ed. 2d 634 (2009).

In pertinent part, as defined by the Act, a "qualified civil

liability action"

"means a civil action or proceeding . . . brought by

any person against amanufacturer . . . of a qualified

product, . . . for damages, punitive damages, . . .

abatement, restitution, fines, or penalties, or other

relief, resulting from the criminal or unlawful misuse

of a qualified product by the person or a third party

. . . ."

[*99] 15 U.S.C. § 7903(5)(A). The present suit is a "civil

action or proceeding" brought by a "person" (Ryan)

against a "manufacturer" (Glock, Inc.) for "damages."

The parties do not dispute that the Glock pistol is a

"firearm"10 and therefore a "qualified product"11 under

the PLCAA. On appeal, the plaintiff argues for the first

time that the allowance of Glock's motion for summary

judgment should be reversed because the gun case is

not a qualified product, and thus the PLCAA does not

bar her suit against Glock. As this argument was not

made in the trial court in the first instance, the argument

is waived. See [**1008] Carey v. New England Organ

Bank, 446 Mass. 270, 285, 843 N.E.2d 1070 (2006)

[***18] ("The plaintiffs never put the judge on notice that

they opposed summary judgment on this theory. . . .

Thus, we deem the issue waived"). We express no

opinion as to whether the PLCAA would preclude or

permit a future plaintiff to bring claims involving the

interaction between qualified and nonqualified products.

The final element of the definition of a "qualified civil

liability action" is that the civil action "result[ed] from the

criminal or unlawful misuse of a qualified product by the

person or a third party." 15 U.S.C. § 7903(5)(A).

[***19] The Act defines "unlawful misuse" to mean

"conduct that violates a statute, ordinance, or regulation

as it relates to the use of a qualified product." 15 U.S.C.

§ 7903(9). The plaintiff argues that "[t]he PLCAA is

inapplicable because there was no evidence supporting

the conclusion that the gun was misused, whether

criminally, unlawfully or otherwise." While it is true that

no criminal charges were ever brought against Milot in

connection with this incident, compare Adames v.

Sheahan, 233 Ill. 2d at 309-310 (adjudication of

delinquency), the PLCAA does not require a criminal

conviction in order for an activity to qualify as "criminal

or unlawful misuse." Id. at 310-311. Here, in violation of

18 U.S.C. § 922(g)(1), [*100] Milot possessed a firearm

and ammunition after having been convicted of a felony.

See notes 7 & 8, supra.12 Since the civil action at issue

here resulted from Milot's possession of the Glock

pistol, which constituted "criminal or unlawful misuse"

due to Milot's prior felony conviction, this is a "qualified

civil liability action."

The plaintiff argues that even if this is a "qualified civil

liability [***20] action," the PLCAAshould not operate to

foreclose her claims against Glock because her claims

fall under the PLCAA's "Design Defect Exception."13

See Ileto, 421 F. Supp. 2d at 1283-1284 ("[a]ssuming a

given action against a firearms manufacturer or dealer

falls within one of these exceptions, the action can

proceed"). The design defect exception provides that a

"qualified civil liability action" does not include:

"an action for death, physical injuries or property

damage resulting directly from a defect in design or

manufacture of the product, when used as intended

or in a reasonably foreseeable manner, except that

where the discharge of the product was caused by

a volitional act that constituted a criminal offense,

then such act shall be considered the sole proximate

cause of any resulting death, personal injuries or

property damage" (emphasis supplied).

15 U.S.C. § 7903(5)(A)(v).

10 Under 18 U.S.C. § 921(a)(3)(A) & (B) (2006), a firearm is defined as "any weapon . . . which will or is designed to or may

readily be converted to expel a projectile by the action of an explosive" or "the frame or receiver of any such weapon."

11 The PLCAAdefines a "qualified product" as "a firearm (as defined in subparagraph [A] or [B] of section 921 [a][3] of Title

18), including any antique firearm (as defined in section 921[a][16] of such title), or ammunition (as defined in section

921[a][17][A] of such title), or a component part of a firearm or ammunition, that has been shipped or transported in interstate

or foreign commerce." 15 U.S.C. § 7903(4).

12 As noted in note 9, supra, Milot was also in violation of G. L. c. 140, § 129C.

13 Although theAct articulates six exceptions, see 15 U.S.C. § 7903(5)(A)(i)-(vi), the plaintiff raises only the possibility that her

claims survive due to the design defect exception. We thus need not examine any of the other exceptions to the PLCAA.
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Although, as noted above, Milot was not convicted of a

criminal [***21] offense in connection with this accident,

"the exception in section 7903(5)(A)(v) does not require

a criminal conviction. The statute requires only that the

volitional act constitute a criminal offense." Adames,

233 Ill. 2d at 313. Here, as we have discussed, the

relevant volitional act that caused the gun's discharge

was Milot's unlawful possession of the Glock pistol.

Milot's volitional act constituted [**1009] a criminal

offense and the design defect exception is therefore not

applicable.

[*101]Thus, for the reasons outlined abovewe conclude

that the plaintiff's claims against Glock were barred by

the PLCAA.14

Judgment affirmed.

14 The plaintiff argues on appeal that the judge abused her discretion in denying the plaintiff's motions to strike parts of the

deposition testimony of McConologue and Hughes as well as portions of the defendants' statements of facts. The judge did not

state any reason for denying these motions. We discern no abuse of discretion. See Chan v. Chen, 70 Mass. App. Ct. 79, 84,

872 N.E.2d 1153 (2007).
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[*238] RULING ON THE PLAINTIFFS' MOTION FOR

PRELIMINARY INJUNCTION AND THE PARTIES'

CROSS-MOTIONS FOR SUMMARY JUDGMENT

This is an action for a declaratory judgment seeking a

determination as to the constitutionality of Connecticut's

recent gun control [**5] legislation, which made several

changes to the state's regulation of firearms. The

plaintiffs 1 have filed amotion for a preliminary injunction

(Doc. 14) and a motion for summary judgment 2(Doc.

60). The defendants 3 have filed a cross-motion for

summary judgment (Doc. 78).

[*239] The instant action follows the enactment of

Conn. P.A. 13-3, entitled "An Act Concerning Gun

Violence Prevention and Children's Safety" (hereinafter

"the legislation"), which became effective on April 4,

2013. It was thereafter amended by Public Act 13-220.4

The present action is brought pursuant to 28 U.S.C. §§

2201, 2202, 42 U.S.C. § 1983 and equitable common

law principles concerning injunctions. The issues

presented are whether the legislation: 1) violates the

plaintiffs' right under the Second Amendment to the

U.S. Constitution to keep and bear arms;5 2) violates

the Equal Protection Clause of the Fourteenth

Amendment to the U.S. Constitution;6 and 3) contains

portions that are unconstitutionally vague.7

At the outset, the court stresses that the federal judiciary

is only "vested with the authority to interpret the law . . .

[and] possess[es] neither the expertise nor the

1 The named plaintiffs are June Shew, Mitchell Rocklin, Stephanie Cypher, Peter Owens, BrianMcClain, Stephen Holly, Hiller

Sports, LLC, MD Shooting Sports, LLC, the Connecticut Citizens' Defense League, and the Coalition of Connecticut

Sportsmen.

2 The motion requests declaratory judgment and permanent injunctive relief.

3 The named defendants are Dannel Malloy, Kevin Kane, Reuben Bradford, David Cohen, John Smriga, Stephen Sedensky

III, Maureen Platt, Kevin Lawlor, Michael Dearington, Peter McShane, Michael Regan, Patricia Froehlich, Gail Hardy, Brian

Preleski, David Shepack, and Matthew Gedansky.

4 The amendment covered, inter alia, "large capacity magazines," and [**6] became effective June 18, 2013.

5 The Second Amendment provides: "A well regulated militia, being necessary to the security of a free State, the right of the

people to keep and bear Arms, shall not be infringed." U.S. Const. amend. II.

6 The Fourteenth Amendment provides in relevant part: "No State shall make or enforce any law which shall abridge the

privileges or immunities of citizens of the United States;nor shall any State deprive any person of life, liberty, or property, without

due process of law;nor deny to any person within its jurisdiction the equal protection of the laws." U.S. Const. amend. XIV.

7 With respect to this constitutional doctrine, the plaintiffs object to the following specific terms in numerous provisions of the

[**7] legislation: 1) a grip allowing a non-trigger finger to be below the action when firing, Conn. Gen. Stat. § 53-202a(1)(E)(i)(II),

(vi)(II); 2) "copies or duplicates" with the capability of other firearms in production by the effective date, Conn. Gen. Stat. §

53-202a(1); 3) inaccurately named firearms, Conn. Gen. Stat. §53-202a(1)(A)-(D); and 4) the modification, alteration, or

assembly of magazines and components.
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prerogative to make policy judgments." Nat'l Fed'n of

Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2579, 183 L.

Ed. 2d 450 (2012). Determining "whether regulating

firearms is wise or warranted is not a judicial question; it

is a political one." New York State Rifle & Pistol Ass'n,

Inc. v. Cuomo, 990 F. Supp. 2d 349, 2013 U.S. Dist.

LEXIS 182307, 2013WL 6909955 at *1 (W.D.N.Y. Dec.

31, 2013) (hereinafter "NYSRPA"). The Connecticut

General Assembly has made a political decision in

passing the recent gun control legislation.

The court concludes that the legislation is constitutional.

While the act burdens the plaintiffs' Second Amend-

ment rights, it is substantially related to the

[**8] important governmental interest of public safety

and crime control.8With respect to the equal protection

cause of action, while the legislation does not treat all

persons the same, it does not treat similarly situated

persons disparately. Finally, while several provisions of

the legislation are not written with the utmost clarity,

they are not impermissibly vague in all of their

applications and, therefore, the challenged portions of

the legislation are not unconstitutionally vague.

[*240] Therefore, the plaintiffs' motion for summary

judgment is DENIED and the defendants' cross-motion

for summary judgment is GRANTED. The plaintiffs'

motion for preliminary injunction is DENIED as moot.9

FACTS

An examination of the pleadings, exhibits, memoranda,

affidavits and the attachments thereto, discloses the

following undisputed [**9] material facts:

On July 1, 2013, the Connecticut General Assembly

passed Conn. P.A. 13-3, prohibiting, inter alia, the

ownership of numerous semiautomatic firearms.10 The

act followed the events of December 14, 2012, in

Newtown, Connecticut, where a lone gunman entered a

grade school and shot and killed 26 individuals, including

20 school children.

Building on previous legislation,11 the definitional scope

for an assault weapon has been expanded, including

additional semiautomatic firearms.12 However, the

legislation does not prohibit bolt action rifles or

revolvers,13 nor most shotguns, all of which, subject to

regulation, remain authorized.14 Further, much of the

legislation is not the subject of this litigation.15

Assault Weapons

8 Insofar as the court concludes that the weapons andmagazines regulated are commonly used for lawful purposes, and that

the legislation impinges upon a Second Amendment right, the analysis warrants intermediate rather than strict scrutiny.

9 Because the court grants the defendants' motion for summary judgment, the plaintiffs' motion for preliminary injunction is

rendered moot.

10 Citing Conn. Gen. Stat. § 53-202a(1)(A)-(D), the defendants state "[a]s a result of the Act, there are now 183 assault

weapons that are prohibited by make and model in Connecticut."

11 In 1993, the Connecticut General Assembly passed Conn. 1993, P.A 93-306, which prohibited possessing, selling, or

transporting, what the Act defined as "assault weapons," with limited exceptions.

12 Assault weapon is a term of common modern usage, without a universal legal definition. It is generally [**10] defined as

"any of various automatic or semiautomatic firearms." See "assault weapon" Merriam-Webster.com, Merriam-Webster 2011.

An "assault rifle" is generally defined as "a gun that can shoot many bullets quickly and that is designed for use by the military."

See "assault rifle" Merriam-Webster.com, Merriam-Webster 2011.

13 Bolt action rifles are not semiautomatic. Revolvers, which use multiple chambers and a single barrel, are also not

semiautomatic.

14 The legislation prohibits roughly 2.5% of the gun stock in the United States. Professor Laurence Tribe, in testimony before

the Senate Judiciary Committee stated that "depending upon the definition of assault weapon, assault weapons represent 15%

of all semi-automatic guns owned in the U.S., which in turn represent about 15% of all firearms owned in the U.S." That is, 15%

of 15%, or 2.5%. See Prepared Testimony by Laurence H. Tribe, exhibit 61 at p. 24.

15 For example, not contested is Section 66 of Public Act 13-3, which "established a task force to study the provision of

behavioral health services in the state with particular focus on the provision of behavioral health services for persons sixteen

to twenty-five years of age, inclusive." [**11] Conn. P.A. 13-3, § 66(a), eff. April 4, 2013; as amended by Conn. 2013 P.A.

13-220.
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The legislation defines an assault weapon as any of a

number of specifically listed makes and models 16 of

semiautomatic centerfire rifles, semiautomatic pistols,

or semiautomatic shotguns (collectively, hereinafter

"semiautomatic firearms") "or copies or duplicates

thereof with the capability of" such, that were in

production prior to or on April 4, 2013.17 In addition, the

legislation bans an individual from possessing [*241]

parts of an assault weapon that can be "rapidly" put

together as a whole assault weapon.18

The legislation further provides that a firearm can qualify

as an assault weapon even if it is not specifically listed

in the statute as long as it meets one of several criteria.

This is sometimes referred to as the "one-feature"

[**12] test.19 Under this test, an assault weapon is "[a]

semiautomatic, centerfire rifle that has an ability to

accept a detachable magazine" and has either:

(I) A folding or telescoping stock;

(II) Any grip of the weapon, including a pistol grip, a

thumbhole stock, or any other stock, the use of

which would allow an individual to grip the weapon,

resulting in any finger on the trigger hand in addition

to the trigger finger being directly below any portion

of the action of the weapon when firing;

(III) A forward pistol grip;

(IV) A flash suppressor; or

(V) A grenade launcher or flare launcher . . . .20

A semiautomatic pistol with a detachable magazine 21

and a semiautomatic shotgun 22 that include similar

features are also considered assault weapons.23Finally,

a semiautomatic, centerfire rifle that has a fixed

magazinewith the ability to acceptmore than ten rounds

or that has an overall length of less than thirty inches, as

well as a shotgun with the ability to accept a detachable

magazine or a revolving cylinder are prohibited as

assault weapons.24

Large Capacity Magazines

The June amendment 25 also prohibits, with certain

exceptions, "large capacity magazines" (hereinafter

"LCMs"). The legislation defines LCMs to be "any

firearmmagazine, belt, drum, feed strip or similar device

that has the capacity of, or can be readily restored or

converted to accept, more than ten rounds of

ammunition, but does not include: (A) A feeding device

that has been permanently altered so that it cannot

accommodate more than ten rounds of ammunition, (B)

a .22 caliber tube ammunition feeding device, (C) a

tubular [*242] magazine that is contained in a

16 For example, AK-47 rifles, Centurion 39 AK pistols, and IZHMASH Saiga 12 shotguns are among the specifically listed

firearms.

17 See Conn. Gen. Stat. § 53-202a(1)(B)-(D).

18 In other words, a person cannot shield an assault weapon from violating the act by simply breaking it down into parts that

can be put back together rapidly. See Conn. Gen. Stat. § 53-202a(1)(A)(ii).

19 See Conn. Gen. Stat. § 53-202a(1)(E). The one-feature test is a change from the 1993 Act which employed a two-feature

test whereby it prohibited [**13] firearms that had at least two listed features.

20 Conn. Gen. Stat. § 53-202a(1)(E)(i)(I)-(V).

21 This type of pistol qualifies as an assault weapon if it has any of the following features: "(I) an ability to accept a detachable

ammunitionmagazine that attaches at some location outside of the pistol grip; (II)A threaded barrel capable of accepting a flash

suppressor, forward pistol grip or silencer; (III) A shroud that is attached to, or partially or completely encircles, the barrel and

that permits the shooter to fire the firearm without being burned, except a slide that encloses the barrel; or (IV) A second hand

grip." Conn. Gen. Stat. § 53-202a(1)(E)(iv)(I)-(IV).

22 This type of shotgun qualifies as an assault weapon if it has both "i) a folding or telescoping stock and ii) any grip of the

weapon, including a pistol grip, a thumbhole stock, or any other stock, the use of which would allow an individual to grip the

weapon, resulting in any finger on the trigger hand in addition to the trigger finger being directly below any portion of the action

of the weapon when firing." Conn. Gen. Stat. § 53-202a(1)(E)(i)(II).

23 See Conn. Gen. Stat. § 53-202a(1)(E)(ii)-(viii).

24 See Conn. Gen. Stat. § 53-202a(1)(E)(ii), [**14] (iii), (vii) and (viii).

25 Conn. P.A. 13-220.

Page 4 of 18

994 F. Supp. 2d 234, *240; 2014 U.S. Dist. LEXIS 11339, **9

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:58PG-X0F1-DXC8-026K-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:58PG-X0F1-DXC8-026K-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:58PG-X0F1-DXC8-026K-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:58PG-X0F1-DXC8-026K-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:58PG-X0F1-DXC8-026K-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:58PG-X0F1-DXC8-026K-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:58PG-X0F1-DXC8-026K-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:58PG-X0F1-DXC8-026K-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:58PG-X0F1-DXC8-026K-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:58PG-X0F1-DXC8-026K-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:58PG-X0F1-DXC8-026K-00000-00&context=1000516


lever-action firearm, or (D) a magazine that is

permanently inoperable."26

Exceptions

The legislation, however, is not an outright ban with

respect to the enumerated firearms becausemany of its

provisions contain numerous exceptions. For example,

a person is exempt if they "lawfully possesse[d] an

assault weapon" before April 4, 2013, the effective date

of the legislation, and "appl[ied] by January 1, 2014 to

the Department of Emergency Services and Public

Protection for a certificate of possession with respect to

such assault weapon."27 In addition, LCMs may be

possessed, purchased, or imported by "[m]embers or

employees of the Department of Emergency Services

and Public Protection, police departments, the

Department of Correction, the Division of Criminal

Justice, the Department of Motor Vehicles, the

Department of Energy and Environmental Protection or

the military or naval forces of this state or of the United

States for use in the discharge of their official duties or

when off duty."28 Finally, the legislation allows exempt

personnel "who retire[] [**16] or [are] otherwise

separated from service" an extension of time to declare

lawfully possessed assault weapons and LCMs used in

the discharge of their duties.29 Any person who is not

exempted and "possesses an assault weapon . . . shall

be guilty of a class D felony . . . ."30

On May 22, 2013, in response to the legislation, the

plaintiffs filed the complaint in this action.

STANDARD

Amotion for summary judgment may be granted "if the

pleadings, depositions, answers to interrogatories, and

admissions on file, together with the affidavits, if any,

show that there is no genuine issue [**17] of material

fact and that the moving party is entitled to judgment as

a matter of law." Fed. R. Civ. P. 56(c).

Summary judgment is appropriate if, after discovery,

the nonmoving party "has failed to make a sufficient

showing on an essential element of [its] case with

respect to which [it] has the burden of proof." Celotex

Corp. v. Catrett, 477 U.S. 317, 323, 106 S. Ct. 2548, 91

L. Ed. 2d 265 (1986). "The burden is on the moving

party 'to demonstrate the absence of anymaterial factual

issue genuinely in dispute.'" Am. Int'l Group, Inc. v.

LondonAm. Int'l Corp., 664 F.2d 348, 351 (2d Cir. 1981)

[*243] (quoting Heyman v. Commerce and Indus. Ins.

Co., 524 F.2d 1317, 1319-20 (2d Cir. 1975)).

A dispute concerning a material fact is genuine "if

evidence is such that a reasonable jury could return a

verdict for the nonmoving party." Aldrich v. Randolph

Cent. Sch. Dist., 963 F.2d 520, 523 (2d Cir. 1992)

(quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242,

248, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986)). The

court must view all inferences and ambiguities in a light

most favorable to the nonmoving party. See Bryant v.

Maffucci, 923 F.2d 979, 982 (2d Cir. 1991), cert. denied,

502 U.S. 849, 112 S. Ct. 152, 116 L. Ed. 2d 117 (1991).

"Only when reasonable minds could not differ as to the

import of the evidence [**18] is summary judgment

proper." Maffucci, 923 F.2d at 982.

DISCUSSION

I. Second Amendment Challenge

The plaintiffs first argue that assault weapons and LCMs

are commonly possessed for self-defense in the home.

26 See Conn. P.A. 13-220, § 1(a) (1). By way of clarification, the court notes that Connecticut has yet to codify this section of

the law. The plaintiffs make numerous references in their briefing to "Conn. Gen. Stat. 53-202p" and its various subsections.

Presumably the plaintiffs are citing the law using LexisNexis's internal citation, which provides the text as "P.A. 13-220, s. 1, at

CGS 53-202p." At the bottom of the page, in the Editor's Notes, Lexis states: "[t]he placement of this section [**15] is not final"

and "this section should be referenced by its Public Act citation, found in the legislative history following the statute text." The

court will refer to this section by its Public Act citation.

27 See Conn. Gen. Stat. § 53-202d(a) (2).

28 Conn. P.A. 13-220 § 1(d)(1).

29 See e.g. Conn. P.A. 13-220 §§ 2(a) (2) and 7(a) (2).

30 See Conn. Gen. Stat. § 53-202c(a). The legislation also provides that "[a]ny person who, within [Connecticut], distributes,

transports or imports into the state, keeps for sale, or offers or exposes for sale, or who gives any assault weapon, except as

provided by sections 53-202a to 53-202k, inclusive, shall be guilty of a class C felony and shall be sentenced to a term of

imprisonment of which two years may not be suspended or reduced by the court." Conn. Gen. Stat. § 53-202b(a)(1).
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Specifically, the plaintiffs argue that "[t]he firearms and

magazines that Connecticut bans are lawfully

manufactured (many in Connecticut itself) and are

lawfully purchased by millions of Americans after

passing" national and state-required background

checks. The plaintiffs argue that the banned firearms

and magazines "are in common use by . . . millions of

law-abiding citizens for self-defense, sport, and

hunting." The plaintiffs state that the new restrictions

are not the national norm 31 and are "anything but

long-standing."

The defendants respond that the plaintiffs' "absolutist

interpretation" of the Second Amendment conflicts with

the established framework of cases decided by the U.S.

Supreme Court and the U.S. Court of Appeals for the

Second [**19]Circuit. Specifically, the defendants argue

that the assault weapons andmagazines at issue in this

case are outside this established framework.32 The

defendants argue that "the Act only marginally impacts

Plaintiffs' ability to obtain firearms and magazines for

lawful home and self defense." The defendants argue

that "Connecticut's regulatory scheme provides ample

avenues through which citizens may purchase and

obtain permits to carry the thousands of lawful firearms

and magazines that are available to them, including

four different permit options that most law-abiding

citizens should have no difficulty obtaining."

Recent Second Amendment jurisprudence within the

second circuit has produced a two-part approach for

determining the constitutionality of gun related

legislation. Kachalsky v. Cnty. of Westchester, 701 F.3d

81, 88 (2d Cir. 2012) cert. denied, 133 S. Ct. 1806, 185

L. Ed. 2d 812 (U.S. 2013); U.S. v. Decastro, 682 F.3d

160, 166 (2d Cir. 2012) cert. denied, 133 S. Ct. 838, 184

L. Ed. 2d 665 (U.S. 2013).33

[*244] First, the court determines if the provision in

question impinges upon a Second Amendment right.

That is, whether the regulated firearms or magazines

are commonly used for lawful purposes and, if they are,

whether the legislation substantially burdens a Second

Amendment right. If so, the court's second step is to

determine and apply the appropriate level of scrutiny.34

See Heller v. D.C., 670 F.3d 1244, 1261, 399 U.S. App.

D.C. 314 (D.C. Cir. 2011) [**21] ("Heller II") (finding that

the court must "ask first whether a particular provision

impinges upon a right protected by the Second

Amendment; if it does, then we go on to determine

whether the provision passes muster under the

appropriate level of constitutional scrutiny").

SecondAmendment jurisprudence is currently evolving,

and the case law is sparse. See District of Columbia v.

Heller, 554 U.S. 570, 636, 128 S. Ct. 2783, 171 L. Ed.

2d 637 (2008) (noting that Heller "represents the

[Supreme] Court's first in-depth examination of theSec-

ond Amendment, [and] one should not expect it to

clarify the entire field . . ."). Id.35 The second circuit

thereafter recognized that Heller "raisesmore questions

31 The plaintiffs state that "the laws of most states and federal law have no restrictions on magazine capacity or the number

of rounds that may be loaded in a magazine,nor do they restrict guns that some choose to call 'assault weapons.'"

32 The defendants state that 1)"[t]he Act is a reasonable and logical extension of a twenty-year old Connecticut statute that

mirrors analogous laws that have existed for decades in other jurisdictions," and thus a longstanding restriction on the

possession of certain firearms; 2)"the Act does not prohibit an entire class of firearms, like all conventional handguns that are

the 'quintessential self-defense weapon' . . . [n]or does it even ban all semiautomatic firearms;" and 3)the act "bans a tiny subset

of unusually dangerous military-style weapons and magazines that 'are [**20] designed to enhance their capacity to shoot

multiple human targets very rapidly."

33 Other circuits have taken a similar approach to the SecondAmendment. See e.g., Heller v. D.C., 670 F.3d 1244, 1261, 399

U.S. App. D.C. 314 (D.C. Cir. 2011)("Heller II"); Ezell v. City of Chicago, 651 F.3d 684, 701-04 (7th Cir. 2011); U.S. v. Chester,

628 F.3d 673, 680 (4th Cir. 2010); U.S. v. Reese, 627 F.3d 792, 801 (10th Cir. 2010); U.S. v. Marzzarella, 614 F.3d 85, 89 (3d

Cir. 2010).

34 See Infra Part I.A., discussing constitutional levels of scrutiny.

35 Heller struck down as violative of the SecondAmendment, a D.C. statute that banned hand gun possession in one's home,

as well as a "prohibition against rendering any lawful firearm in the home operable for the immediate purpose of self-defense".

Id. In a subsequent case, the Supreme Court held that the right to keep and bear arms is "fully applicable to the States" through

[**22] the Fourteenth Amendment. McDonald v. City of Chicago, 561 U.S. 742, 130 S. Ct. 3020, 3026, 177 L. Ed. 2d 894

(2010).
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than it answers." Kachalsky v. Cnty. of Westchester,

701 F.3d 81, 88 (2d Cir. 2012).36

What the Heller court did make clear, however, is that

weapons that are "in common use at the time" are

protected under the Second Amendment. Heller, 554

U.S. at 627.37The court explained that the determination

is "fairly supported by the historical tradition of

prohibiting the carrying of dangerous and unusual

weapons." Heller, 554 U.S. at 627 (citing U.S. v. Miller,

307 U.S. 174, 179, 59 S. Ct. 816, 83 L. Ed. 1206

(1939)).38 Whether legislation substantially [*245]

burdens a Second Amendment right is heavily

dependent on the firearms in question being in "common

use."

Heller also concluded that regulations rendering

firearms in the home inoperable at all times "makes it

impossible for citizens to use them for the core lawful

purpose of self-defense and is hence unconstitutional."

Id. at 630 (emphasis added).

InHeller II, a case determining the [**24] constitutionality

of a District of Columbia amendment "promulgated in

effort to cure constitutional deficits that the Supreme

Court had identified inHeller," the U.S. Court ofAppeals

for the District of Columbia Circuit thought "it clear

enough in the record that semiautomatic rifles and

magazines holding more than ten rounds are indeed in

'common use.'"Heller II, 670 F.3d 1244, 1261, 399 U.S.

App. D.C. 314 (D.C. Cir. 2011).39 However, the court

could not "be certain whether these weapons are

commonly used or are useful specifically for

self-defense or hunting and therefore whether the

prohibitions of certain semi-automatic rifles and

magazines holding more than ten rounds meaningfully

affect the right to keep and bear arms." Heller II, 670

F.3d at 1261.

The Connecticut legislation here bans firearms in

common use. Millions of Americans possess the

firearms banned by this act for hunting and target

shooting. See Heller II, 670 F.3d 1244, 1261, 399 U.S.

App. D.C. 314 40(finding "[a]pproximately 1.6 million

AR-15s alone have been manufactured since 1986,

and in 2007 this one popular model accounted for 5.5

percent of all firearms, and 14.4 percent of all rifles,

produced in the U.S. for the domestic market").41

Additionally, millions of Americans commonly possess

firearms that have magazines which hold more than ten

36 Heller "declined to announce the precise standard of review applicable to laws that infringe the Second Amendment right

because the laws at issue . . . would be unconstitutional '[u]nder any of the standards of scrutiny that we have applied to

enumerated constitutional rights.'" Decastro, 682 F.3d at 165 (quoting Heller 554 U.S. at 628-629).

37 The Heller court did not, however, identify what "time" it meant when it used the phrase "in common use at the time." New

York State Rifle & Pistol Ass'n, Inc. v. Cuomo, 990 F. Supp. 2d 349, 2013 U.S. Dist. LEXIS 182307, 2013 WL 6909955 at *9

(W.D.N.Y. Dec. 31, 2013) (hereinafter "NYSRPA").

38 Furthermore, [**23] the Supreme Court emphasized that "nothing in our opinion should be taken to cast doubt on

longstanding prohibitions on the possession of firearms by felons and thementally ill, or laws forbidding the carrying of firearms

in sensitive places such as schools and government buildings, or laws imposing conditions and qualifications on the

commercial sale of arms." Heller, 554 U.S. at 626-27. The Supreme Court also stated that "[l]ike most rights, the Second

Amendment right is not unlimited." Id. at 570. Thus, theSupremeCourt logically concluded that "[s]tate and local experimentation

with reasonable firearms regulations will continue under the Second Amendment." McDonald, 130 S. Ct. at 3047; see also

Kachalsky, 701 F.3d at 89 (concluding that McDonald reaffirmed Heller's assurances that Second Amendment rights are far

from absolute and that many longstanding handgun regulations are "presumptively lawful").

39 Similarly, the NYSRPA court found that the statistics provided by the parties on the popularity and percentage of ownership

of assault weapons paint very different pictures and "leave many questions unanswered." NYSRPA, 2013 U.S. Dist. LEXIS

182307, 2013 WL 6909955 at *10. Since Heller did not elaborate on what time it meant "when it held that protected weapons

are those that are 'in common use at the time', . . . it is anomalous that a weapon could be unprotected under the Second

Amendment [**25] one moment, then, subject only to the whims of the public, garner protection in the next moment." Id. Even

so, a firearm must also be possessed for lawful purposes, and the NYSRPA court found "[o]n this point, too, the parties [were]

deeply divided." Id. at 11.

40 [ILLEGIBLE FOOTNOTE]

41 The AR-15 type rifle, which is an assault weapon under the legislation, is the leading type of firearm used in national

matches and in other matches sponsored by the congressionally established Civilian Marksmanship Program. Plaintiffs' SOF,

¶¶ 123-124. In 2011, AR-15s accounted for at least 7% of all firearms and 18% of all rifles made in the U.S. for the domestic
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cartridges.42SeeHeller II, 670 F.3d at 1261 (finding that

"fully 18 percent of all firearms owned by civilians in

1994 were equipped with magazines holding more

[*246] than ten rounds, and approximately 4.7 million

more [of] suchmagazineswere imported into theUnited

States between 1995 and 2000)."43

The court concludes that the firearms andmagazines at

issue are "in common use" within the meaning [**27] of

Heller and, presumably, used for lawful purposes. The

legislation here bans the purchase, sale, and

possession of assault weapons and LCMs, subject to

certain exceptions, which the court concludes more

than minimally affect the plaintiffs' ability to acquire and

use the firearms, and therefore levies a substantial

burden on the plaintiffs' Second Amendment rights.

Accordingly, the court must proceed to the next step of

the analysis and determine which level of scrutiny

applies.

A. Levels of Scrutiny

Cases that involve challenges to the constitutionality of

statutes often discuss what have become known as

"levels of scrutiny." The "traditionally expressed levels"

are strict scrutiny, intermediate scrutiny, and rational

basis review. D.C. v. Heller, 554 U.S. 570, 634, 128 S.

Ct. 2783, 171 L. Ed. 2d 637 (2008). Levels of scrutiny

have developed because "[c]onstitutional rights are

enshrined with the scope they were understood to have

when the people adopted them" and are not subject to

the whims of future legislatures or judges. Id. at 634-35.

By applying the proper level of scrutiny to challenged

legislation, courts are more likely to apply a uniform

analysis to their review of such legislation.

"[A] government practice [**28] or statute which restricts

'fundamental rights' or which contains 'suspect

classifications' is to be subjected to 'strict scrutiny' and

can be justified only if it furthers a compelling

government purpose and, even then, only if no less

restrictive alternative is available." Regents of Univer-

sity of California v. Bakke, 438 U.S. 265, 357, 98 S. Ct.

2733, 57 L. Ed. 2d 750 (1978); see also Abrams v.

Johnson, 521 U.S. 74, 82, 117 S. Ct. 1925, 138 L. Ed.

2d 285 (1997) (noting that, under strict scrutiny, the

challenged regulation must be "narrowly tailored to

achieve a compelling government interest").

In order to survive intermediate scrutiny, a law must be

"substantially related to an important governmental

objective." Clark v. Jeter, 486 U.S. 456, 461, 108 S. Ct.

1910, 100 L. Ed. 2d 465 (1998). Historically,

intermediate scrutiny has been applied to

content-neutral restrictions that place an incidental

burden on speech, disabilities attendant to illegitimacy,

and discrimination on the basis of sex. U.S. v. Virginia,

518 U.S. 515, 568, 116 S. Ct. 2264, 135 L. Ed. 2d 735

(1996).

Under rational basis review, a statute will be upheld "so

long as it bears a rational relation to some legitimate

end." Romer v. Evans, 517 U.S. 620, 631, 116 S. Ct.

1620, 134 L. Ed. 2d 855 (1996); Vacco v. Quill, 521 U.S.

793, 799, 117 S. Ct. 2293, 138 L. Ed. 2d 834 (1997).

Rational basis is typically applied "[i]n areas [**29] of

social and economic policy" when a statutory

classification "neither proceeds along suspect lines nor

infringes fundamental constitutional rights." F.C.C. v.

Beach Commc'ns, Inc., 508 U.S. 307, 313, 113 S. Ct.

2096, 124 L. Ed. 2d 211 (1993).

B. The Appropriate Level of Scrutiny

The plaintiffs argue that the legislation "implicates the

possession of firearms inside [*247] the home, where

[the second circuit] recognizes that Second Amend-

ment rights are at their zenith." Specifically, the plaintiffs

argue that "a higher standard than intermediate scrutiny

applies to prohibitions on possession of firearms and

magazines in the home." The plaintiffs argue that "like

the handgun ban inHeller, the ban on common firearms

and magazines here is categorically void under the

Second Amendment. Alternatively, and at a minimum,

market that year. See Declaration of Mark Overstreet at 2-4 ("Overstreet Decl."). Additionally, "the banned [**26] features are

commonly found (either individually or in combination) on AR-15 type modern sporting rifles." See Declaration of Paul Hiller at

3.

42 Numerous rifle designs utilize magazines with a capacity of more than ten cartridges including the M1 Carbine,AR-15, and

Ruger Mini-14 series, and, in recent decades, the trend in semiautomatic pistols has been to those designed to hold ten rounds

or more. See Mark Overstreet Decl. at 5-6

43 Heller II went on to conclude that "[t]here may well be some capacity above which magazines are not in common use but,

if so, the record is devoid of evidence as to what that capacity is; in any event, that capacity surely is not ten." Heller II, 670 F.3d

at 1261.
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since the Act prohibits [the] exercise of a fundamental

right in the home, it must be evaluated by the highest

levels of scrutiny." Regardless, the plaintiffs argue, the

legislation would neither pass intermediate scrutiny nor

strict scrutiny.

The defendants respond that "[a]lthough the protections

of the Second Amendment may be at their apex in the

home,neither Heller, McDonald, Kachalsky,nor any

other case establishes [**30] a bright line rule for which

Plaintiffs advocate."

The Heller majority suggested that laws implicating the

Second Amendment should be reviewed under one of

the two traditionally expressed levels 44 of heightened

scrutiny: intermediate scrutiny or strict scrutiny.

Two recent second circuit decisions, Kachalsky v. Cnty.

of Westchester, 701 F.3d 81 (2d Cir. 2012) and U.S. v.

Decastro, 682 F.3d 160 (2d Cir. 2012), have addressed

the issue of determining the applicable standard to gun

restrictions under the SecondAmendment. The second

circuit concluded that "[h]eightened scrutiny is triggered

only by those restrictions that operate as a substantial

burden on the ability of law-abiding citizens to possess

and use a firearm for self-defense (or for other lawful

purposes)."Decastro, 682 F.3d at 166; see alsoKachal-

sky, 701 F.3d at 93 (finding that with the "core" protection

of self-defense in the home, "some form of heightened

scrutiny [is] [**31] appropriate").

Unlike the law struck down inHeller, the legislation here

does not amount to a complete prohibition on firearms

for self-defense in the home. Indeed, the legislation

does not prohibit possession of the weapon cited as the

"quintessential self-defense weapon" in Heller, i.e., the

handgun. In other words, "the prohibition of [assault

weapons] and large-capacity magazines does not

effectively disarm individuals or substantially affect their

ability to defend themselves." Heller II, 670 F.3d at

1262. The challenged legislation provides alternate

access to similar firearms and does not categorically

ban a universally recognized 45 class of firearms.46

Here, as in Heller II, the court is "reasonably certain the

prohibitions do not impose a substantial burden" upon

the core right 47 protected by the Second Amendment.

Heller II, 670 F.3d at 1262. Thus, the court concludes

that [**32] intermediate scrutiny is the appropriate

standard in this case.48

[*248] C. Intermediate Scrutiny Applied

The plaintiffs argue that the legislation "comes nowhere

near" being substantially related to the achievement of

an important governmental objective. Specifically, the

plaintiffs argue that the "repetitive use of the word

'assault weapon' fails to address how banning any

defined feature would reduce crime in any manner."

The plaintiffs, citing [**33]United States v. Chester, 628

F.3d 673, 683 (4th Cir. 2010), argue that "[t]he

government must do more than offer 'plausible reasons

why' a gun restriction is substantially related to an

important government goal." According to the plaintiffs,

the defendants "must also 'offer sufficient evidence to

establish a substantial relationship between' the

restriction and that goal to determine whether the

restriction 'violated the Second Amendment by

application of the intermediate scrutiny test.'"

The defendants respond that "the government has a

compelling interest in protecting public health and safety

44 "If all that was required to overcome the right to keep and bear arms was a rational basis, the Second Amendment would

be redundant with the separate constitutional prohibitions on irrational laws, and would have no effect." Heller, 554 U.S. at 628

n.27.

45 See supra,note 12.

46 See e.g., NewYork State Rifle & Pistol Ass'n, Inc. v. Cuomo, 990 F. Supp. 2d 349, 2013 U.S. Dist. LEXIS 182307, 2013WL

6909955 at *13 (W.D.N.Y. Dec. 31, 2013) (finding New York's GunAct "applies only to a subset of firearms with characteristics

New York State has determined to be particularly dangerous and unnecessary for self-defense").

47 See supra p. 14.

48 Several factors support this conclusion, which were identified in NYSRPA: "First, although addressing varied and divergent

laws, courts throughout the country have nearly universally applied some form of intermediate scrutiny in the Second

Amendment context . . . Second, application of strict scrutiny would appear to be inconsistent with the Supreme Court's

holdings in Heller and McDonald, where the Court recognized several 'presumptively lawful regulatory measures' . . . [and

third,] First Amendment jurisprudence provides a useful guidepost in this arena" (because free speech is "susceptible to

several standards of scrutiny, depending on the type of law challenged and the type of speech at issue"). NYSRPA, 2013 U.S.

Dist. LEXIS 182307, 2013 WL 6909955 at *12.
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by eliminating assault weapons and LCMs from the

public sphere." Specifically, the defendants argue that

"[t]he evidence demonstrates that theAct is substantially

related to that goal because it will: (1) reduce the

number of crimes in which these uniquely dangerous

and lethal weapons are used; and (2) thereby reduce

the lethality and injuriousness of gun crimewhen it does

occur." The defendants argue that the plaintiffs

"completely ignore all of the evidence and justifications

discussed above, and again rely almost exclusively on

their own self-serving and unsupported submissions,

self-interested [**34] policy positions, and preferred

views as to the wisdom of Connecticut's bans and the

utility of these weapons and magazines."

Under intermediate scrutiny, "a regulation that burdens

a plaintiff's Second Amendment rights 'passes

constitutional muster if it is substantially related to the

achievement of an important governmental interest.'"

Kwong v. Bloomberg, 723 F.3d 160, 168 (2d Cir.

2013)(citing Kachalsky v. Cnty. of Westchester, 701

F.3d 81, 96 (2d Cir. 2012)).

As the second circuit has noted, "[s]ubstantial deference

to the predictive judgments of [the legislature] is

warranted . . . [and] [t]he Supreme Court has long

granted deference to legislative findings that are beyond

the competence of courts." Kachalsky, 701 F.3d at 96

(2d Cir. 2012) (citing Holder v. Humanitarian Law Proj-

ect, 561 U.S. 1, 130 S. Ct. 2705, 2727, 177 L. Ed. 2d

355 (2010)).49 Govermental separation of powers

requires the court to declare legislative acts

unconstitutional only if "the lack of constitutional

authority to pass [the] act in question is clearly

demonstrated." Kachalsky, 701 F.3d at 101 (2d Cir.

2012)(citing United States v. Harris, 106 U.S. 629, 635,

1 S. Ct. 601, 27 L. Ed. 290, 4 Ky. L. Rptr. 739 (1883)).

"The regulation of firearms is a paramount issue of

public [*249] safety, and [**35] recent events in this

circuit are a sad reminder that firearms are dangerous

in the wrong hands."Osterweil v. Bartlett, 706 F.3d 139,

143 (2dCir. 2013). The legislature is "far better equipped

than the judiciary" to make delicate political decisions

and policy choices "concerning the dangers in carrying

firearms and the manner to combat those risks."

Kachalsky, 701 F.3d at 85 (citing Turner Broad. Sys.,

Inc. v. FCC, 512 U.S. 622, 665, 114 S. Ct. 2445, 129 L.

Ed. 2d 497 (1994)).

Accordingly, the court must only "assure that, in

formulating its judgments,[Connecticut] has drawn

reasonable inferences based on substantial evidence."

Id. at 38 (citing Turner Broad. Sys., Inc. v. FCC, 512

U.S. 622, 665, 114 S. Ct. 2445, 129 L. Ed. 2d 497

(1994)). However, to survive intermediate scrutiny, "the

fit between the challenged regulation and the asserted

objective [need only] be reasonable,not perfect."United

States v. Marzzarella, 614 F.3d 85, 98 (3d Cir. 2010).

Connecticut's General Assembly made its

[**36] legislative judgment concerning assault weapon

and LCM possession after the mass-shooting at Sandy

Hook Elementary School. The decision to prohibit their

possession was premised on the belief that it would

have an appreciable impact on public safety and crime

prevention.50

The evidence suggests that there is a substantial

governmental interest in restricting both assault

weapons and LCMs.51"Far frombeing simply 'cosmetic,'

[pistol grips, barrel shrouds, and LCMs] . . . all contribute

to the unique function of any assault weapon to deliver

49 The Kachalsky court elaborated and stated that "[s]tate regulation under the Second Amendment has always been more

robust than of other enumerated rights," and there is a "general reticence to invalidate the acts of our elected leaders."

Kachalsky, 701 F.3d at 100.

50 As evidenced in the legislative record: "At the end of that unimaginable day, we learned that we had lost 20 elementary

school children and 6 teachers and administrators. They were killed with a weapon of war, a semi-automatic assault rifle, the

platform of which - was originally designed for the battlefield and mass killings. . . ." The legislature recognized that "access to

guns is a big part of the public health challenges in our country today." See Connecticut Senate Session Transcript for April 3,

2013.

51 Christopher S. Koper, states that it is his "considered opinion, based on [his] nineteen years as a criminologist studying

firearms generally and [his] detailed study of the federal assault weapon ban in particular, that Connecticut's bans on assault

weapons and large-capacity magazines, and particularly its ban on LCMs, have the potential to prevent and limit shootings in

the state over the long-run." Koper Aff. at 17.
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extraordinary firepower." Heller II, 670 F.3d at 1264;52

see also Testimony of Brian J. Siebel at 2. The assault

weapon features increase a [**37] firearm's "lethalness"

and are therefore related to a compelling interest of

crime control and public safety.53 For example, with

respect to LCMs, the evidence suggests that limiting

the number of rounds in a magazine promotes and is

substantially related to the important governmental

interest in crime control and safety.54 Heller II, 670 F.3d

at 1264 [*250] (finding "that large-capacity magazines

tend to pose a danger to innocent people and particularly

to police officers . . . .").

The court concludes that Connecticut has a substantial

governmental interest in public safety and crime

prevention.55 This conclusion is not unique to

Connecticut, and courts in other states have recognized

the constitutionality [**39] of similar gun control

legislation.56

Connecticut has carried its burden of showing a

substantial relationship between the ban of certain

semiautomatic firearms and LCMs and the important

governmental "objectives of protecting police officers

and controlling crime." Heller II, 670 F.3d at 1264. The

relationship need not fit perfectly. Obviously, the court

cannot foretell how successful the legislation will be in

preventing crime. Nevertheless, for the purposes of the

court's [**40] inquiry here, Connecticut, in passing the

legislation, has drawn reasonable inferences from

substantial evidence. As such, the legislation survives

intermediate scrutiny and is not unconstitutional with

respect to the Second Amendment.

II. Equal Protection Cause of Action

The plaintiffs next challenge the legislation as a violation

of the Equal Protection Clause of the Fourteenth

Amendment because it prohibits the general population

from possessing assault weapons and LCMs but

creates an exception for certain state, local, or military

personnel (hereinafter "exempt personnel"). Specifically,

the plaintiffs cite Conn. P.A. 13-220, § 1(d)(1), which

they state allows exempt personnel to "have all the

magazines and 'assault weapons' they want, even for

personal use 'when off duty.'"57 The plaintiffs argue that

"[t]he unconstitutional provisions here discriminating in

favor of selected classes may not simply be excised

from the Act, because the Act does not make it a crime

for the favored classes to possess the subject firearms

and magazines."

The defendants respond that the plaintiffs have not

satisfied their burden of presenting evidence comparing

themselves [**41] to individuals that are "similarly

situated in all material aspects" and that "[c]ommon

52 Finding that "[a]lthough semi-automatic firearms, unlike automatic M-16s, fire only one shot with each pull of the trigger,

semi-automatics still fire almost as rapidly as automatics. . . ." Heller II, 670 F.3d at 1264 (internal quotation marks and citations

omitted).

53 NewYork State Rifle & Pistol Ass'n, Inc. v. Cuomo, 2013 U.S. Dist. LEXIS 182307, 2013WL6909955 at *15 [**38] (finding

that, although themerits of the judgment remain to be seen, substantial evidence supports the finding that the "banned features

are usually dangerous, commonly associated with military combat situations, and are commonly found on weapons used in

mass shootings" and that "military features of semiautomatic assault weapons are designed to enhance the capacity to shoot

multiple human targets rapidly").

54 This is because limiting rounds in a magazine means that a shooter has to pause periodically to change out his magazine,

reducing the amount of rounds fired and limiting the shooters capability of laying "suppressing fire" that can frustrate the efforts

of responding law enforcement. SeeMelloAff. at ¶¶18, 30; SweeneyAff. at ¶¶15, 20; NYSRPA, 2013 U.S. Dist. LEXIS 182307,

2013WL 6909955 at *17 (finding the link between the ban on large capacity magazines and the state's interest in public safety

is strong due to evidence suggesting that banning LCMs "will prevent shootings and save lives").

55 Other courts have also found that the states have "substantial, indeed compelling, governmental interests" in public safety

and crime prevention. Schenck v. Pro-Choice Network, 519 U.S. 357, 376, 117 S. Ct. 855, 137 L. Ed. 2d 1 (1997); Schall v.

Martin, 467 U.S. 253, 264, 104 S. Ct. 2403, 81 L. Ed. 2d 207 (1984); Hodel v. Va. SurfaceMining & ReclamationAss'n, 452 U.S.

264, 300, 101 S. Ct. 2352, 69 L. Ed. 2d 1, (1981); Bloomberg, 723 F.3d 160, 168 (2d Cir. 2013); Woollard v. Gallagher, 712 F.3d

865, 877 (4th Cir. 2013) cert. denied, 134 S. Ct. 422, 187 L. Ed. 2d 281 (U.S. 2013); Kachalsky v. County of Westchester 701

F.3d at 97 (2d Cir. 2012); Heller II, 670 F.3d at 1264; Kuck v. Danaher, 600 F.3d 159, 166 (2d Cir.2010); NYSRPA, 2013 U.S.

Dist. LEXIS 182307, 2013 WL 6909955 at *15.

56 See D.C. Code §§ 7-2502.02 and 7-2506.01; N.Y. Penal Law § 265.00.

57 Conn. P.A. 13-220, § 1(d)(1).
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sense dictates that they cannot plausibly do so."

Specifically, the defendants argue that differences

between the general public and members of law

enforcement (and the military) are "obvious and even

pronounced," because these officers receive

professional training and are called on "to actively

engage and apprehend dangerous criminals." The

defendants argue [*251] that these differences apply

even after work hours because law enforcement officers

are "never truly 'off-duty,' and have a professional

obligation to respond to emergencies or criminal activity

whenever and wherever they arise."58

The [**42] plaintiffs reply that "[w]hile an off-duty

exemption may be warranted for officers who may be

'compelled to perform law enforcement functions in

various circumstances,' Silveira v. Lockyer, 312 F.3d

1052, 1089 (9th Cir. 2002), that does not apply to

military members and the other exempted persons who

have no such duties."

The provisions at issue in the legislation impose felony

penalties on most citizens for the possession and

transfer of the subject firearms and magazines.

However, exempt personnel may possess assault

weapons and LCMs "for use in the discharge of their

official duties or when off duty."59 The legislation allows

exempt personnel "who retire[] or [are] otherwise

separated from service" an extension of time to declare

lawfully possessed assault weapons and LCMs used in

the discharge of their duties.60

The Equal Protection Clause of the Fourteenth

Amendment commands that no state shall "deny to any

person within its jurisdiction, the equal protection of the

laws."Plyler v. Doe, 457 U.S. 202, 210, 102 S. Ct. 2382,

72 L. Ed. 2d 786 (1982). However, as the Supreme

Court has explained, the equal protection clause does

not forbid classifications. Nordlinger v. Hahn, 505 U.S.

1, 10, 112 S. Ct. 2326, 120 L. Ed. 2d 1, (1992) (noting

that "most laws differentiate in some fashion between

classes of persons"). "It simply keeps governmental

decisionmakers from treating differently persons who

are in all relevant respects alike." Id.; see alsoSilveira v.

Lockyer, 312 F.3d 1052, 1088 (9th Cir. 2002) (finding

that "[f]irst, in order for a state action to trigger equal

protection review at all, that action must treat similarly

situated persons disparately"); City of Cleburne, Tex. V.

Cleburne Living Center, 473 U.S. 432, 439, 105 S. Ct.

3249, 87 L. Ed. 2d 313 (1985) (emphasis added).

Some courts have concluded that a Second Amend-

ment analysis, as conducted here in section I, is

sufficient to assess the alleged burdening of Second

Amendment rights and have declined to conduct a

separate equal protection analysis.61 Many courts

[**44] subjected the equal protection challenge to

rational basis review.62 Kwong v. [*252] Bloomberg,

723 F.3d 160, 164 (2d Cir. 2013) (finding a "geographic

classification was not suspect, the statute itself did not

burden a fundamental right, and the legislative

classification bore a rational relation to legitimate

58 The defendants also state that "members of the military are not similarly situated to the general public because they are

governed by applicable federal and military laws, which the State appropriately chose not to contravene or even encroach

upon." With respect to military personnel, the plaintiffs state that "the exemption could have been limited to duty purposes" and

being compelled to perform law enforcement functions "does not apply to military members and other exempted persons who

have no such duties."

59 See Conn. P.A. 13-220 § 1(d)(1); Conn. Gen. Stat. § 53-202c(b) (2). Several provisions do not read exactly this way, but

are nearly the same. For example, part of one provision reads: ". . . for use by such sworn member, inspector, officer or

constable in the discharge of such sworn member's, inspector's, officer's or constable's official duties or when off duty." Conn.

P.A. 13-3, § 23(d)(2). [**43]

60 See e.g. Conn. P.A. 13-220 §§ 2(a) (2) and 7(a) (2).

61 See Wollard v. Gallagher, 712 F.3d 865, 873 n.4 (4th Cir. 2013) (declining to conduct a separate equal protection analysis

for Maryland's "good-and-substantial-reason requirement" for obtaining a handgun permit, because the equal protection claim

was "essentially a restatement of [the] Second Amendment claim").

62 In applying constitutional scrutiny to a legislative classification or distinction, if it "neither burdens a fundamental right nor

targets a suspect class, we will uphold [the classification or distinction] so long as it bears a rational [**45] relation to some

legitimate end." Romer v. Evans, 517 U.S. 620, 631, 116 S. Ct. 1620, 134 L. Ed. 2d 855 (1996); see also Vacco v. Quill, 521 U.S.

793, 799, 117 S. Ct. 2293, 138 L. Ed. 2d 834 (1997).
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interest").63 In Silveira v. Lockyer, the court recognized

the "similarly situated" requirement in an equal

protection cause of action when analyzing a similar

off-duty officer provision, but ostensibly omitted it in its

analysis because the provision was "easily resolved"

under rational basis review. Silveira, 312 F.3d at 1089

(9th Cir. 2002).64

Notwithstanding, the plaintiffs have not met the

threshold requirement of demonstrating that they are

similarly situated to the exempted personnel in the

legislation.

The court concludes that law enforcement, unlike the

general public, often confront organized groups of

criminals [**46] with the most dangerous weaponry.

Furthermore, the differences between the general public

and law enforcement are similar to the differences

between the public and members of the military, if not

even more pronounced.

The charge of protecting the public, and the training that

accompanies that charge, is what differentiates the

exempted personnel from the rest of the population.

Hence, the court agrees with the defendants that law

enforcement should not be expected to apprehend

criminals without superior or comparable firepower, but

should only be accorded this advantage when

"compelled to perform law enforcement functions." Sil-

veira, 312 F.3d at 1089. Similarly, members of the

military and government agency personnel who use the

otherwise banned firearms andmagazines in the course

of their employment should also have an advantage

while maintaining public safety even if not technically

"on the clock."

While not perfectly crafted, the court concludes that the

challenged provisions only allow for the use of assault

weapons and LCMs for law enforcement or for similar

public safety purposes. The court reads the provisions

in question to mean that exempted personnel may use

assault weapons [**47] and LCMs for use in the

discharge of their official duties whether on or off duty.65

In addition, the extension of [*253] time to declare the

assault weapons and LCMs is consistent with other

provisions that allowed non-exempt personnel to

declare their LCMs and firearms that were lawfully

possessed before the legislation came into effect.66

The court concludes that the plaintiffs have failed to

prove the threshold [**48] requirement that the statute

treats differently persons who are in all relevant aspects

alike. Thus, these provisions do not violate the Equal

Protection Clause of the Fourteenth Amendment.

III. Void-for-Vagueness Cause of Action

Finally, the plaintiffs argue that portions of the legislation

are unconstitutionally vague. Specifically, the plaintiffs

argue that the gun and magazine bans here "impose

severe criminal penalties but include no scienter

elements." The plaintiffs argue that they are "entitled to

challenge it both facially and as applied."

The defendants respond that "[a] statute is not

unconstitutionally vague simply because some of its

terms require interpretation, or because it requires

citizens to take steps to ensure their compliance with it."

Specifically, the defendants argue that the plaintiffs

cannot meet their burden of showing "the Act has no

'core' at all." The defendants further argue that the "the

63 See also Coal. of New Jersey Sportsmen, Inc. v. Whitman, 44 F. Supp.2d 666, 685 (D.N.J. 1999) aff'd, 263 F.3d 157 (3d

Cir. 2001) (applying rational basis review with respect to an equal protection cause of action in a case concerning an assault

weapons ban); National Rifle Ass'n of America, Inc. v. Bureau of Alcohol, Tobacco, Firearms, and Explosives, 700 F.3d 185,

211-12 (5th Cir. 2012) (applying rational basis review to a firearm regulation because it did not "impermissibly interfere with the

exercise of a fundamental right").

64 The Silveria court concluded that "[i]t is manifestly rational for at least most categories of peace officers to possess and use

firearms more potent than those available to the rest of the populace in order to maintain public safety." Silveira, 312 F.3d at

1089.

65 In fact, § 6(b)(1) of P.A. 13-3 states that "nor shall any provision in sections 53-202a to 53-202k, inclusive, as amended by

this act, prohibit the possession or use of assault weapons by sworn members of these agencies when on duty and when the

possession or use is within the scope of such member's duties." Conn. P.A. 13-220, § 6(b)(1). It would be absurd to require the

use of an assault weapon to be within the scope of the member's duties when "on duty" but allow for recreational use by

members of these agencies while "off duty." Likewise, another provision does not require exempt personnel to declare

possession with "respect to a large capacity magazine used for official duties." P.A. 13-3 § 2(a)(2).

66 See e.g. Conn. P.A. 13-220 §§ 2(a) (2) and 7(a) (2); see also P.A. 13-3 § 24(a).
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Act is comprehensible, and clearly covers a substantial

amount of core conduct." The defendants state that

"there is a wide array of readily available information

that gun owners can use to determine, factually, whether

their weapons and magazines fall within the Act's

[**49] proscriptions."

The notion that a statute is void for vagueness is a

concept derived from the notice requirement of the due

process clause. Cunney v. Bd. of Trustees of Vill. of

Grand View, N.Y., 660 F.3d 612, 620 (2d Cir. 2011). It is

a basic principle of due process that a statute is

unconstitutionally vague if its prohibitions are not clearly

defined. Id.; Arriaga v. Mukasey, 521 F.3d 219, 222 (2d

Cir. 2008); Grayned v. City of Rockford, 408 U.S. 104,

108, 92 S. Ct. 2294, 33 L. Ed. 2d 222 (1972).

"[T]he void-for-vagueness doctrine requires that a penal

statute define the criminal offense (1) with sufficient

definiteness that ordinary people can understand what

conduct is prohibited and (2) in a manner that does not

encourage arbitrary and discriminatory enforcement."

Village of Hoffman Estates v. The Flipside, Hoffman

Estates, Inc., 455 U.S. 489, 498, 102 S. Ct. 1186, 71 L.

Ed. 2d 362 (1982) (quoting Kolender v. Lawson, 461

U.S. 352, 357, 103 S. Ct. 1855, 75 L. Ed. 2d 903

(1983)).

"The degree of vagueness that theConstitution tolerates

- as well as the relative importance of fair notice and fair

enforcement - depends in part on the nature of the

enactment." Village of Hoffman Estates, 455 U.S. at

498. Specifically, vagueness in statutes with criminal

penalties is tolerated less than [**50] vagueness in

those with civil penalties because of the severity of the

potential consequences of the imprecision. Id.67

[*254] All statutes, however, need not be crafted with

"meticulous specificity," as language is necessarily

marked by a degree of imprecision." Thibodeau v. Por-

tuondo, 486 F.3d 61, 66 (2d Cir. 2007) (quoting

Grayned, 408 U.S. at 110).

Here, the issue is whether the following five provisions

survive a facial 68 challenge for vagueness: 1) the pistol

grip; 2) copies or duplicates; 3) [**51] assault weapons;

4) modification, alteration, or assembly of magazines

and components; and 5) magazines with the capacity to

accept more than ten rounds. With a facial challenge,

the plaintiffs "must establish that no set of circumstances

exists under which the Act would be valid." United

States v. Salerno, 481 U.S. 739, 745, 107 S. Ct. 2095,

95 L. Ed. 2d 697 (1987) (emphasis added); see also

Village of Hoffman Estates 455 U.S. at 494-95 (1982);

Richmond Boro Gun Club, Inc. v. City of New York, 97

F.3d 681, 684 (2d Cir. 1996).

A. Grip

The plaintiffs argue that every rifle and shotgun meets

the definition of an "assault weapon" under Conn. Gen.

Stat. § 53-202a(1) (E) (i) (II),(vi) (II). Specifically, the

plaintiffs argue that the "provision is vague because it

applies or does not apply to every rifle and shotgun

depending on how it is being held, but fails to give notice

of any [**52] assumption that it is being held in a specific

manner."69

The defendants respond that "[c]ourts must interpret

statutes both to avoid absurd results and constitutional

infirmity." Specifically, the defendants contend that "[t]he

language at issue obviously exists to prohibit any grip

that results in any finger in addition to the trigger finger

being directly below the action of the weapon when it is

held in the normal firing position, which is horizontal."

As such, the defendants argue that the plaintiffs cannot

"challenge the law as facially vague based on their

ridiculous scenario."

67 The court recognizes that in City of Chicago v. Morales, 527 U.S. 41, 119 S. Ct. 1849, 144 L. Ed. 2d 67 (1999) (Stevens,

J.), a plurality of the U.S. Supreme Court set forth a "permeated with vagueness test" for criminal laws with no mens rea

requirement. For these statutes, when "vagueness permeates the text of such a law, it is subject to facial attack." Morales, 527

U.S. at 55. The second circuit has not declared a preference for this so-called "permeated with vagueness" test or the

"impermissibly vague in all its applications" test recognized in U.S. v. Rybicki, 354 F.3d 124, 129 (2d Cir. 2003). The court's

conclusions here, however, are the same whether applying the Morales test or the "vague in all applications test."

68 The defendants challenge the provisions discussed below on "on their face" and "as applied." Challenges mounted

"pre-enforcement," that is, before the plaintiffs have been charged with a crime under the legislation, are properly labeled as a

'facial challenge.'" Richmond Boro Gun Club, Inc. v. City of New York, 97 F.3d 681, 685 (2d Cir. 1996).

69 The plaintiffs argue that "[w]aterfowl shotguns are typically fired vertically when ducks are flying over a blind. When pointed

upward for firing, all four fingers are directly below the action of the shotgun." The plaintiffs argue, "[b]y contrast, a rifle with

some types of pistol grips or thumbhole stocks (depending on the configuration), when held at an angle downward to fire at a

deer in a valley, may be tilted sufficiently that the non-trigger fingers are not directly below the action."
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The relevant provision of the act provides that it is

unlawful to possess a firearm that has: "[a]ny grip of the

[**53] weapon, including a pistol grip, a thumbhole

stock, or any other stock, the use of which would allow

an individual to grip the weapon, resulting in any finger

on the trigger hand in addition to the trigger finger being

directly below any portion of the action of the weapon

when firing." Conn. Gen. Stat. § 53-202a(1) (E) (i) (II).

A "cardinal function" in interpreting a statute is to

"ascertain and give effect to the intent of the legislature."

Kuhne v. Cohen & Slamowitz, LLP, 579 F.3d 189, 193

(2d Cir. 2009) certified question [*255] accepted, 13

N.Y.3d 791, 916 N.E.2d 434, 887 N.Y.S.2d 539 (2009)

and certified question withdrawn, 14 N.Y.3d 786, 925

N.E.2d 920, 899 N.Y.S.2d 118; (quoting TomRice Buick

-Pontiac v. Gen. Motors Corp., 551 F.3d 149, 154 (2d

Cir. 2008)).70 "As the clearest indicator of legislative

intent is the statutory text, the starting point in any case

of interpretation must always be the language itself,

giving effect to the plain meaning thereof." Slamowitz,

LLP, 579 F.3d at 193.

The court interprets the language to prohibit a scenario

in which the weapon is in the normal horizontal firing

position. Therefore, the provision covers some, if not

most applications.71Hence, the challenge fails because

the provision is only plausibly vague when applied to a

specific use of the weapon. See Richmond Boro Gun

Club, Inc. 97 F.3d at 685 (finding "[a]lthough application

of this standard might, in some cases, be ambiguous, it

was sufficient to cover [other cases] and, thus, to

preclude a facial vagueness challenge"). The provision

is not impermissibly vague in all its applications and, as

such, it is not unconstitutionally vague.

B. "Copies or Duplicates"

The plaintiffs next argue that an ordinary person is

expected to know the features of 183 named models in

order to know whether a specific firearm is lawful, as

well as be expected to 1) "be intimately familiar with"

each of the listed models of rifles, pistols, and 1 model

of shotgun, 2) "knowwhich versions of the listedmodels

were in production prior to the effective date of April 4,

2013," 3) know whether a gun "is a 'copy' or 'duplicate'

of any one of these namedmodels" and 4) knowwhether

a gun "has 'the capability of any such' listed firearm."

Specifically, the plaintiffs argue that "[o]rdinary people

and police officers have no such knowledge of the

design history of these scores of firearms."

The defendants respond that when "properly considered

in the broader context of the statute as a whole, it is

unlikely that any individual will ever need to know

whether a firearm is a 'copy or duplicate' because all but

one of the specifically enumerated weapons has the

requisite military features to qualify as an assault

weapon under the applicable features test." Specifically,

the defendants argue [**56] that "[i]n the vast majority of

circumstances, an individual need only physically

examine his or her weapon and then read the statute to

determine whether it is prohibited." The defendants

also state that "the terms 'copy' and 'duplicate' are not

vague on their face because they are readily

understandable based on their commonly understood

meanings." The defendants argue that the "[p]laintiffs'

claim that ordinary individuals have no way of knowing

the 'production date' of their firearm is simply wrong,"

because if the firearm does not have a serial number it

was either produced [*256] before 1968 or it is unlawful

to possess under federal law.

The relevant provisions of the legislation provide that a

weapon is an assault weapon if it is "[a]ny of the

following specified [semiautomatic firearms], or copies

or duplicates thereof with the capability of any such

[semiautomatic firearms], that were in production prior

to or on April 4, 2013."72 The statute goes on to list

numerous firearm models.

In analyzing statutory text, the court "presume[s] that it

speaks consistently with the commonly understood

70 However, where a court finds it necessary, "general terms should be so limited in their application as not to lead to an

absurd consequence." United States v. Fontaine, 697 F.3d 221, 228, 57 V.I. 914 (3d Cir. 2012) The court should "presume that

the legislature intended exceptions [**54] to its language, which would avoid absurd results." Id. (quoting United States v.

Kirby, 74 U.S. 482, 486-87, 19 L. Ed. 278 (1868))(internal quotation marks omitted).

71 While the vertical firing positionmay be "normal" for certain activities, such as duck hunting, it is not the overall normal firing

position. Ideally, the legislation would have included amore descriptive statement than "when firing." The California penal code

includes such a statement when it provides the phrase "[n]ormal firing position with barrel horizontal" in its chapter on "Unsafe

Handguns" [**55] and related definitions. See Cal. Penal Code § 31900-31910.

72 Conn. Gen. Stat. § 53-202a (1) (B), (C) and (D).
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meaning of [its] term[s]." Sellan v. Kuhlman, 261 F.3d

303, 311 (2d Cir. 2001) [**57] (citing Walters v. Metro-

politan Ed. Enters., Inc., 519 U.S. 202, 207, 117 S. Ct.

660, 136 L. Ed. 2d 644 (1997)). "A 'copy' is defined as

'an imitation, or reproduction of an original work.' A

'duplicate' is defined to include 'either of two things that

exactly resemble or correspond to each other.'" Id.

(internal citations omitted).73

The Supreme Court of Illinois, in Wilson v. Cnty. of

Cook, concluded that "[a] person of ordinary intelligence

would understand that [the section with the "copies or

duplicates" language] includes the specific weapons

listed and any imitations or reproductions of those

weapons made by that manufacturer or another. When

read together with the listed weapons, the provision is

not vague." Wilson v. Cnty. of Cook, 2012 IL 112026,

968 N.E.2d 641, 652-53, 360 Ill. Dec. 148 (Ill. 2012).

In New York State Rifle & Pistol Ass'n, Inc. v. Cuomo,

990 F. Supp. 2d 349, 2013 U.S. Dist. LEXIS 182307,

2013 WL 6909955 (W.D.N.Y. Dec. 31, 2013), however,

the court found that a provision 74 of the NewYork Penal

Law regulating "semiautomatic version[s] of an

[**58] automatic rifle, shotgun or firearm" was

"excessively vague, as an ordinary person cannot know

whether any single semiautomatic pistol is a 'version' of

an automatic one." 2013 U.S. Dist. LEXIS 182307, [WL]

at *24 (emphasis added).

Here, the "copies or duplicates" language is not vague,

and is more clear than the "version" language that was

the subject of the NYSPRA case. Not only must a

firearm be exactly the same or an imitation of a listed

firearm under the current legislation, it must be the

functional equivalent. As such, the provision does not

leave a person without knowledge of what is prohibited

and the language at issue is not unconstitutionally

vague.

C. Assault Weapons

The plaintiffs next argue that the legislation "lists 'assault

weapons' by reference to 183 diferent names," but in

many cases the listed names "do not correspond to the

names that are actually engraved on the specific

firearms," which leaves a person "without knowledge of

what is prohibited." Specifically, the plaintiffs argue that

"[w]hile the validity of all the listed names cannot be

litigated in this case, the court should declare that,

consistent with due process, the Act's prohibitions may

[**59] not be applied to firearms that are not engraved

with precise names listed in the Act."

The defendants respond that "an individual does not

need to know whether a firearm is included by name in

the enumerated firearms provisions to determine [*257]

whether it is banned. With the exception of the

Remington 7615, all of the specifically enumerated

weapons have the requisite action-type and military

features that qualify them as an assault weapon under

the applicable features test." The defendants also

respond that "even if the existence of the generic

features test were not dispositive - which it is - Plaintiffs'

claim lacks merit because most guns have identifying

information engraved directly on the gun."75

The legislation defines an assault weapon as "any

[**60] of the following specified semiautomatic firearms:

Algimec Agmi; Armalite AR-180;. . . the following

specified semiautomatic centerfire rifles . . .: (i) AK-47;

(ii) AK-74;. . . the following specified semiautomatic

pistols . . .:(i) Centurion 39 AK; (ii) Draco AK-47; . . . the

following semiautomatic shotguns . . .: All IZHMASH

Saiga 12 Shotguns . . . . "76

The legislation's "generic features test"77 provides

notice as towhat weapons qualify as an assault weapon,

with the exception of the Remington 7615. The specific

list of firearms, which includes the Remington 7615,

essentially provides further clarification to owners of

such weapons, if there were any doubt as to whether

73 The Kuhlman court found that the "'copies or duplicates' language was added to the Ordinance in order to prevent

manufacturers from simply changing the name of the specified weapons to avoid criminal liability." Kuhlman, 261 F.3d at 311.

74 New York Penal Law § 265.00(22)(c)(viii).

75 Specifically, the defendants argue that "most individuals will be able to determine whether their firearm is prohibited simply

by locating the make and model engravings that most firearms have;" and if no such engravings exist, by the firearms serial

number, calling themanufacturer, calling a federally licensed firearms dealer, or calling the Special Licensing and FirearmsUnit

at the Department of Emergency Services and Public Protection.

76 See Conn. Gen. Stat. § 53-202a(1)(A)-(D).

77 For example, these provisions provide that a semiautomatic centerfire rifle with a thumbhole stock (the generic feature)

qualifies as [**61] an assault weapon. See Conn. Gen. Stat. §§ 202a (1) (E) (i) (I) - (V), (iv) (I) - (IV), (vi) (I) - (II).
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their weapon passed the generic features test. Thus,

the court concludes that, when read together with the

listed banned features of Conn. Gen. Stat. §§ 202a(1)

(E) (i) (I)-(V),(iv) (I)-(IV) and (vi) (I)-(II), the provision

does not leave a person without knowledge of what is

prohibited and the provision is not unconstitutionally

vague.

D. Modification, Alteration, or Assembly

The plaintiffs argue "[t]he Act's definition of an 'assault

weapon' as a collection of unassembled parts involves

components that an ordinary person may not even

recognize as firearm-related."78 Specifically, the

plaintiffs argue that "[o]ne must be intimately familiar

with 183 listed firearms, must be able to identify all of

the parts thereof, and must know that combinations of

some parts may be 'rapidly assembled' into 67 firearms

under three other categories."

The defendants respond that these claims lack merit

because "the Second Circuit and numerous district

courts have made clear that the applicable standard for

assessing facial vagueness is actually the reverse of

what Plaintiffs propose; a law survives a facial

vagueness challenge if there are any conceivable

applications [**62] of it." Specifically, the defendants

argue that "[t]he term 'rapidly' is commonly understood

to mean 'happening in a short amount of time' or

'happening quickly.'" The defendants state that "[t]he

challenged [*258] language exists to prevent an

individual from circumventing the ban by disassembling

their weapon, only to rapidly reassemble it back into an

assault weapon when they wish to use it."

Relevant provisions of the legislation provide that an

"[a]ssault weapon means: . . . A part or combination of

parts designed or intended to convert a firearm into an

assault weapon, as defined in subparagraph (A)(i) of

this subdivision, or any combination of parts from which

an assault weapon, as defined in subparagraph (A)(i) of

this subdivision, may be rapidly assembled if those

parts are in the possession or under the control of the

same person;. . . "Large capacity magazine"means any

firearmmagazine, belt, drum, feed strip or similar device

that has the capacity of, or can be readily restored or

converted to accept, more than ten rounds of

ammunition, but does not include (A) A feeding device

that has been permanently altered so that it cannot

accommodate more than ten rounds of ammunition .

[**63] . . ."79

The Connecticut legislature did not have to specify the

exact amount of time in which a weapon could be

"rapidly assembled."80 Such precision is not always

possible due to the confines of the English language.

"The Constitution does not require impossible

standards."United States v. Petrillo, 332 U.S. 1, 7, 67 S.

Ct. 1538, 91 L. Ed. 1877 (1947).81

Assault weapons and LCMs, broken into parts, which

can be restored to their entirety without much effort, are

"clear[ly] what the ordinance as a whole prohibits."

Grayned v. City of Rockford, 408 U.S. 104, 110, 92 S.

Ct. 2294, 33 L. Ed. 2d 222 (1972). The court concludes

that this challenged provision provides fair warning to a

person of ordinary intelligence as to the prohibited

conduct and, therefore, it is not unconstitutionally vague.

E. Capacity to Accept More than Ten Rounds

The plaintiffs finally argue that many rifles and shotguns

have tubularmagazines in which cartridges are inserted

78 The plaintiffs state that several provisions in the act refer to the potential to "restore," "convert," "assemble" or "alter"

magazines or parts in any givenway. The plaintiffs also state other provisions place the adverbs "readily" and "rapidly" tomodify

these verbs.

79 See Conn. Gen. Stat. §§ 202a (1) (A) (ii); Conn. P.A. No. 13-220(a)(1).

80 See e.g., Coal. of New Jersey Sportsmen, Inc. v. Whitman, 44 F. Supp.2d 666, 681 (D.N.J. 1999) aff'd, 263 F.3d 157 (3d

Cir. 2001) (concluding that "[s]urely the Legislature, intent on reaching assault weapons which could be altered in minor ways

or disassembled to avoid the purview of the other assault weapon definitions, did not have to specify in hours and minutes and

with reference to specific tools and degrees of knowledge the parameters of what 'readily assembled' means").

81 See also U.S. v. Catanzaro, 368 F. Supp. 450, 454 (D. Conn. 1973) (finding that the phrase "which may be readily restored

to fire" was not unconstitutionally vague in se and that it did not fail to provide fair warning to a person of ordinary intelligence

that the item which is the subject matter of this indictment [**64] was a "firearm" within the terms of the National FirearmsAct).
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one behind the other.82 Specifically, the plaintiffs argue

that the capacity of firearms "to accept cartridges in

tubular magazines varies with the length of the rounds

inserted therein." That is, the plaintiffs argue that the act

is vague as to whether a magazine that accepts ten or

less standard cartridges but more than ten smaller,

non-standard rounds is unlawful.

The defendants respond that "[a]lthough it is true that

the maximum capacity of tubular magazines can vary,

Plaintiffs claim nevertheless lacks merit." Specifically,

the defendants argue that "[a]n individual therefore

need only locate and read the firearm's specifications to

determine if the firearm can accept more than ten of any

of its standard rounds . . . . If the magazine can accept

more than ten of any standard round, it is clearly

prohibited." The defendants further argue that very few

tubularmagazineswould be "impacted by the ambiguity

that Plaintiffs posit," and "[b]ecause the ten round limit

will be clear and unambiguous in virtually all of its

applications, therefore, it is not facially vague."

The legislation explicitly states that "[l]arge capacity

magazine' means any firearm magazine, belt, drum,

feed strip or similar device that has the capacity of, or

can be readily restored or converted to accept, more

than ten rounds of ammunition, but does not include:

(A) A feeding device that has been permanently altered

so that it cannot accommodate more than ten rounds of

ammunition, (B) a .22 caliber [**66] tube ammunition

feeding device, (C) a tubular magazine that is contained

in a lever-action firearm, or (D) a magazine that is

permanently inoperable . . . ."83 The legislation states

that an "[a]ssault weapon means: . . . (E) Any

semiautomatic firearm regardless of whether such

firearm is listed in subparagraphs (A) to (D), inclusive,

of this subdivision, and regardless of the date such

firearm was produced, that meets the following criteria:

. . . (ii) A semiautomatic, centerfire rifle that has a fixed

magazinewith the ability to acceptmore than ten rounds

. . . ."84

Here, the court concludes that this provision of the

legislation, if applied to standard cartridges, is not

impermissibly vague in all its applications and, as such,

it is not unconstitutionally vague.85

IV. [**67] CONCLUSION

For the foregoing reasons, the plaintiffs' motion for

summary judgment (document no. 60) is DENIED; the

defendants' cross motion for summary judgment

(document no. 78) is GRANTED; and the plaintiffs'

motion for preliminary injunction (document no. 14) is

DENIED as moot.

It is so ordered this 30th day of January, 2014, at

Hartford, Connecticut.

/s/ Alfred V. Covello,

United States District Judge

82 The plaintiffs state that, for the same reasons, § 53-202a(1)(E)(ii), providing that "the definition of 'assault weapon'

includes: 'A semiautomatic, centerfire rifle that has a fixed magazine with the [**65] ability to accept more than ten rounds . .

."is also unconstitutionally vague.

83 Conn. P.A. 13-220, § 1(a)(1).

84 See Conn. Gen. Stat. §§ 202a(1) (A) (ii) .

85 See e.g., Coal. of New Jersey Sportsmen, Inc. v. Whitman, 44 F. Supp.2d 666, 680 (D.N.J. 1999) aff'd, 263 F.3d 157 (3d

Cir. 2001) (finding "the possibility of shorter,non-standard shells, which may or may not be in existence. . . is irrelevant when

the statute's prohibition clearly encompasses the standard shells intended for the magazine").
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Case Summary

Procedural Posture
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legislative branch of government. Because the city's
complaint and the Indiana Supreme Court's opinion
indicated that the city alleged that the manufacturers
violated a state or federal statute applicable to the sale
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the predicate exception and was not barred by the
PLCAA.
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The judgment of the trial court was affirmed.
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Opinion

OPINION - FOR PUBLICATION

[*424] SHARPNACK, Judge

Smith & Wesson, et al. ("Manufacturers"), 1 bring this
interlocutory appeal from the [**3] trial court's denial of
their motion to dismiss or, in the alternative, motion for
judgment on the pleadings in the action brought by the
City of Gary, Indiana ("City"). The Manufacturers raise
two issues, which we restate as:

I. Whether the Protection of Lawful Commerce in
ArmsAct ("PLCAA"), 15 U.S.C. §§ 7901-7903, bars
the City's nuisance claims; and

II. Whether the PLCAA violates the Due Process
Clause, separation of powers principles, and the
Tenth Amendment.

Because we conclude that the PLCAA does not bar the
City's claims, we need not address the constitutional
issues. We affirm. 2

The relevant facts as stated by the Indiana Supreme
Court in the first appeal in this case follow:

In September [**4] 1999, the City filed this action in
state court against a number of participants at
various stages in the manufacture and distribution
of handguns.After an amended complaint disposed
[*425] of some defendants, the remaining named
defendants are eleven manufacturers, one
wholesaler, and five retailers. The City has also
named multiple John Doe defendants in all three
categories.

The complaint alleges that manufacturers of
handguns typically sell to "distributors" who resell
at wholesale to "dealers" who in turn sell at retail to
the general public. Some categories of persons are
prohibited by law from purchasing guns, and all
dealer-defendants are alleged to have knowingly

1 Manufacturers include "Sturm, Ruger & Company, Inc.; Colt's Manufacturing Company, LLC; Beretta U.S.A. Corp.; Smith
& Wesson Corp.; Browning Arms Company; B.L. Jennings, Inc. and Bryco Arms Corporation; Glock, Inc. and Beemiller, Inc.,
d/b/a Hi-Point Firearms i/s/h/a Hi-Point Firearms Corp.[;] Phoenix Arms; and Taurus International Manufacturing, Inc." Notice
of Appeal at 1.

2 We heard oral argument, which is available on webcast, on October 1, 2007. See
http://www.indianacourts.org/apps/webcasts.
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sold to illegal buyers through intermediaries in
"straw purchases". Specifically, three dealers, Cash
America, Ameri-Pawn, and Blythe's Sporting
Goods, are alleged to have engaged in straw
purchases that were the subject of a "sting"
operation conducted by theGary police department
against suspected violators of the gun distribution
laws. The police employed a variety of techniques
in these operations. In general, an undercover
officer first told a dealer's salesperson that he could
not lawfully purchase a gun, for example,
[**5] because he had no license or had been
convicted of a felony, and a second undercover
officer then made a purchase with the clerk's
knowledge that the gun would be given to the first.
Some other practices of dealers are also alleged to
generate illegal purchases. These include failure by
some dealers to obtain the required information for
background checks required by federal law, sales
of a number of guns to the same person, and
intentional "diversion" of guns by some dealers to
illegal purchasers.

The City alleges that the manufacturers know of
these illegal retail sales of handguns, and know that
a small percentage of dealers, including the
dealer-defendants here, account for a large portion
of illegally obtained handguns. The City alleges the
manufacturers and distributors have the ability to
change the distribution system to prevent these
unlawful sales but have intentionally failed to do so.

The City alleges that these and other practices
generate substantial additional cost to the public in
general and the City in particular. Possession of
unlawfully purchased guns is claimed to contribute
to crime that requires expenditure of public
resources in addition to the obvious harm to [**6] the
victims. The complaint alleges that seventymurders
with handguns took place in Gary in 1997, and
another fifty-four in 1998. From 1997 through 2000,
2,136 handguns used in crimes were recovered. Of
these, 764 were sold through dealers who are
defendants in this suit. The City also asserts that
harm is suffered by the City at the time of the sale of
an illegal handgun because these unlawful sales
generate additional requirements to investigate and
prosecute the violations of law.

In addition to challenging the distribution practice of
the defendants, the City also alleges negligent
design of the handguns by the manufacturers that
contributes to these injuries. Finally, theCity alleges

that the manufacturers engage in deceptive
advertising of their product by asserting that a gun
in the home offers additional safety for the
occupants when in fact the contrary is the case.

Count I of the complaint alleges that these facts
support a claim for public nuisance. Count II asserts
a claim for negligence in distribution of guns and
Count III presents a claim for their negligent design.
All Counts request compensatory and punitive
damages and injunctive relief. The trial court
granted a motion [**7] by all defendants to dismiss
both counts for failure to state a claim. [*426] The
City appealed and the Court ofAppeals affirmed the
dismissal of the negligence count as to all
defendants. Dismissal of the claim for public
nuisance was affirmed as to the manufacturers and
distributors, but the Court of Appeals concluded
that the complaint stated a claim for public nuisance
as to the dealers to the extent it alleged that they
engaged in "straw purchases."City of Gary v. Smith
& Wesson Corp., 776 N.E.2d 368, 389 (Ind. Ct.

App. 2002).

City of Gary ex rel. King v. Smith & Wesson Corp., 801

N.E.2d 1222, 1227-1229 (Ind. 2003).

The Indiana Supreme Court granted transfer. Id. The
court addressed the City's public nuisance claim and
the City's allegations that the Manufacturers knowingly
participated in a distribution system that unnecessarily
and sometimes even intentionally provided guns to
criminals, juveniles, and others who may not lawfully
purchase them. Id. at 1231. The court held that unlawful
conduct was not a requirement of a public nuisance
claim and that "generally, gun regulatory laws leave
room for the defendants to be in compliance with those
regulations while still acting unreasonably [**8] and
creating a public nuisance." Id. at 1232-1233, 1235.
The court referred to "Indiana Code sections 35-47-
2.5-1 through 15, dealing with the sale of handguns"
and held that "[s]ome of the activity alleged in the
complaint presumably violates those regulatory statutes,
either directly in the case of the dealers or as knowing
accomplices in the case of the other defendants." Id. at
1234-1235. The court concluded its analysis of the
City's public nuisance claim as follows:

In sum, the City alleges that all defendants
intentionally and willingly supply the demand for
illegal purchase of handguns. The City alleges that
the dealer-defendants have participated in straw
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purchases and other unlawful retail transactions,
and that manufacturers and distributors have
intentionally ignored these unlawful transactions.
The result is a large number of handguns in the
hands of persons who present a substantial danger
to public safety in the City of Gary. I.C. §§
35-47-2.5-14, -15. Taken as true, these allegations
are sufficient to allege an unreasonable chain of
distribution of handguns sufficient to give rise to a
public nuisance generated by all defendants.

Id. at 1241. As a result, the court reversed [**9] the
dismissal of the City's count of public nuisance against
the Manufacturers. Id. at 1249. The court also held that
the City could proceed on its negligence and negligent
design claims. Id.

In 2005, theUnitedStatesCongress passed thePLCAA,
and it was signed into law. See 15U.S.C. §§ 7901-7903.
The findings and purposes of the PLCAA follow:

(a) Findings

Congress finds the following:

(1) The Second Amendment to the United States
Constitution provides that the right of the people to
keep and bear arms shall not be infringed.

(2) The Second Amendment to the United States
Constitution protects the rights of individuals,
including those who are not members of a militia or
engaged in military service or training, to keep and
bear arms.

(3) Lawsuits have been commenced against
manufacturers, distributors, dealers, and importers
of firearms that operate as designed and intended,
which seek money damages and other relief for the
harm caused by the misuse of firearms by third
parties, including criminals.

(4) Themanufacture, importation, possession, sale,
and use of firearms and [*427] ammunition in the
United States are heavily regulated by Federal,
State, and local laws. Such Federal laws include
[**10] the Gun Control Act of 1968, the National
Firearms Act, and the Arms Export Control Act.

(5) Businesses in the United States that are
engaged in interstate and foreign commerce
through the lawful design, manufacture, marketing,
distribution, importation, or sale to the public of
firearms or ammunition products that have been

shipped or transported in interstate or foreign
commerce are not, and should not, be liable for the
harm caused by those who criminally or unlawfully
misuse firearm products or ammunition products
that function as designed and intended.

(6) The possibility of imposing liability on an entire
industry for harm that is solely caused by others is
an abuse of the legal system, erodes public
confidence in our Nation's laws, threatens the
diminution of a basic constitutional right and civil
liberty, invites the disassembly and destabilization
of other industries and economic sectors lawfully
competing in the free enterprise system of the
United States, and constitutes an unreasonable
burden on interstate and foreign commerce of the
United States.

(7) The liability actions commenced or contemplated
by the Federal Government, States, municipalities,
and private interest groups [**11] and others are
based on theories without foundation in hundreds
of years of the common law and jurisprudence of
the United States and do not represent a bona fide
expansion of the common law. The possible
sustaining of these actions by a maverick judicial
officer or petit jury would expand civil liability in a
manner never contemplated by the framers of the
Constitution, by Congress, or by the legislatures of
the several States. Such an expansion of liability
would constitute a deprivation of the rights,
privileges, and immunities guaranteed to a citizen
of the United States under the Fourteenth

Amendment to the United States Constitution.

(8) The liability actions commenced or contemplated
by the Federal Government, States, municipalities,
private interest groups and others attempt to use
the judicial branch to circumvent the Legislative
branch of government to regulate interstate and
foreign commerce through judgments and judicial
decrees thereby threatening the Separation of
Powers doctrine and weakening and undermining
important principles of federalism, State sovereignty
and comity between the sister States.

(b) Purposes

The purposes of this chapter are as follows:

(1) To prohibit [**12] causes of action against
manufacturers, distributors, dealers, and importers
of firearms or ammunition products, and their trade
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associations, for the harm solely caused by the
criminal or unlawful misuse of firearm products or
ammunition products by others when the product
functioned as designed and intended.

(2) To preserve a citizen's access to a supply of
firearms and ammunition for all lawful purposes,
including hunting, self-defense, collecting, and
competitive or recreational shooting.

(3) To guarantee a citizen's rights, privileges, and
immunities, as applied to the States, under the
Fourteenth Amendment to the United States

Constitution, [*428] pursuant to section 5 of that
Amendment.

(4) To prevent the use of such lawsuits to impose
unreasonable burdens on interstate and foreign
commerce.

(5) To protect the right, under the First Amendment
to the Constitution, of manufacturers, distributors,
dealers, and importers of firearms or ammunition
products, and trade associations, to speak freely, to
assemble peaceably, and to petition the
Government for a redress of their grievances.

(6) To preserve and protect the Separation of
Powers doctrine and important principles of
federalism, State [**13] sovereignty and comity
between sister States.

(7) To exercise congressional power under article
IV, section 1 (the Full Faith and Credit Clause) of
the United States Constitution.

15 U.S.C. § 7901.

The PLCAAprovided that a "qualified civil liability action
may not be brought in any Federal or State court" and a
"qualified civil liability action that is pending on October
26, 2005, shall be immediately dismissed by the court in
which the action was brought or is currently pending."
15 U.S.C. § 7902. A "qualified civil liability action" was
defined as:

a civil action or proceeding or an administrative
proceeding brought by any person against a

manufacturer or seller of a qualified product, 3 or a
trade association, for damages, punitive damages,
injunctive or declaratory relief, abatement,
restitution, fines, or penalties, or other relief,
resulting from the criminal or unlawful misuse of a
qualified product by the person or a third party, but
shall not include--

* * * *

(iii) an action in which a manufacturer or seller of a
qualified product knowingly violated a State or
Federal statute applicable to the sale or marketing
of the product, and the violation was a proximate
cause of the harm [**14] for which relief is sought,
including--

(I) any case in which the manufacturer or seller
knowingly made any false entry in, or failed to
make appropriate entry in, any record required
to be kept under Federal or State law with
respect to the qualified product, or aided,
abetted, or conspiredwith any person inmaking
any false or fictitious oral or written statement
with respect to any fact material to the
lawfulness of the sale or other disposition of a
qualified product; or

(II) any case in which themanufacturer or seller
aided, abetted, or conspired with any other
person to sell or otherwise dispose of a qualified
product, knowing, or having reasonable cause
to believe, that the actual buyer of the qualified
product was prohibited from possessing or
receiving a firearm or ammunition under
subsection (g) or (n) of section 922 of Title 18;

* * * *

15 U.S.C. § 7903(5).

Shortly after the enactment of the PLCAA, the
Manufacturers moved to dismiss the City's complaint or
in the alternative [*429] for judgment on the pleadings.
4 The trial court held a hearing on the Manufacturers'

3 A"qualified product" is defined as "a firearm (as defined in subparagraph (A) or (B) of section 921(a)(3) of Title 18), including
any antique firearm (as defined in section 921(a)(16) of such title), or ammunition (as defined in section 921(a)(17)(A) of such

title), or a component part of a firearm or ammunition, that [**15] has been shipped or transported in interstate or foreign

commerce." 15 U.S.C. § 7903(4).

4 The record does not contain a copy of the Manufacturers' motion to dismiss or memorandum of law in support thereof.
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motion to dismiss. 5 The United States of America
intervened for the limited purpose of defending the
constitutionality of the PLCAAand filed amemorandum.
The trial court denied the Manufacturers' motion to
dismiss and motion for judgment on the pleadings
because it found the PLCAA to be unconstitutional. The
trial court did not specifically address the applicability of
the PLCAA but implied that the PLCAA was applicable
to the City's claims.

The dispositive issue is whether the PLCAA bars the
City's public nuisance claim. As the Indiana Supreme
Court held in the prior appeal of this case:

Indiana nuisance law is grounded in a statute
enacted in 1881, and now appearing at Indiana
Code section 32-30-6-6. [**16] It reads:

Whatever is:

(1) injurious to health;

(2) indecent;

(3) offensive to the senses; or

(4) an obstruction to the free use of property;

so as essentially to interfere with the comfortable
enjoyment of life or property, is a nuisance, and the
subject of an action.

City of Gary, 801 N.E.2d at 1229.

When the grant or denial of a motion to dismiss turns
only on the legal sufficiency of the claims, a
determination of fact is not required. Stulajter v. Har-
rah's Ind. Corp., 808 N.E.2d 746, 748 (Ind. Ct. App.

2004). Where the trial court's judgment depends on the
interpretation of a statute, the review of that judgment is
a matter of law. Id. The judgment here turns on the
interpretation of a statute. Therefore, we apply a de
novo standard to review the Manufacturers' appeal
from the trial court's denial of their motion to dismiss. Id.

The City argues that the exception in 15 U.S.C. §
7903(5)(A)(iii) of the PLCAA applies to its public

nuisance claim. This exception provides that a qualified
civil liability action shall not include:

an action in which a manufacturer or seller of a
qualified product knowingly violated a State or
Federal statute applicable to the sale or marketing
of the product, [**17] and the violation was a
proximate cause of the harm for which relief is
sought, including--

(I) any case in which the manufacturer or seller
knowingly made any false entry in, or failed to
make appropriate entry in, any record required
to be kept under Federal or State law with
respect to the qualified product, or aided,
abetted, or conspiredwith any person inmaking
any false or fictitious oral or written statement
with respect to any fact material to the
lawfulness of the sale or other disposition of a
qualified product; or

(II) any case in which themanufacturer or seller
aided, abetted, or conspired with any other
person to sell or otherwise dispose of a qualified
product, knowing, or having reasonable cause
to believe, that the actual buyer of the qualified
product was prohibited from possessing or
receiving a firearm or ammunition under
subsection (g) or (n) of section 922 of Title 18[.]

This exception has been referred to as the "predicate
exception" because its operation [*430] requires an
underlying or predicate statutory violation. See City of
New York v. Beretta U.S.A. Corp., 401 F. Supp. 2d 244,

260-261 (E.D.N.Y. 2005) (referring to 15 U.S.C. §

7903(5)(A)(iii) as the [**18] predicate exception).

The City argues that Indiana's public nuisance statute
has been applied to the sale or marketing of firearms
because the Indiana Supreme Court applied the public
nuisance statute to the sales practices of the
Manufacturers in this case. The Manufacturers argue
that "applicable" should be construed narrowly and that
the Indiana nuisance statute is not a statute "applicable
to the sale or marketing of the product." 6 Thus, this

5 The record does not contain a copy of the transcript from this hearing.

6 The Manufacturers also argue that the predicate exception is not applicable because it requires that a manufacturer
"knowingly violated" a State or Federal statute applicable to the sale or marketing of the product and this requirement is "wholly
inconsistent with public nuisance and negligence claims premised on the movement of unspecified firearms into the hands of
criminals who misuse them after they are lawfully sold by these defendants." Manufacturers' Brief at 32. However, the Indiana
SupremeCourt held that the City alleged that "all dealer-defendants are alleged to have knowingly sold to illegal buyers through
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case turns on the interpretation of the word "applicable"
in the predicate exception.

Because this case involves the interpretation of a federal
law, we will review the United States Supreme Court's
statutory interpretation law. The Court has held that
"[t]he preeminent canon of statutory interpretation
requires us to 'presume that [the] legislature says in a
statute what it means and means in a statute what it
says there.'" BedRoc Ltd., LLC v. U.S., 541 U.S. 176,
183, 124 S. Ct. 1587, 1593 (2004) (quotingConnecticut
Nat. Bank v. Germain, 503 U.S. 249, 253-254, 112 S.

Ct. 1146, 1149, 117 L. Ed. 2d 391 (1992)). When the
statutory language is plain, the sole function of the
courts, at least where the disposition required by the
text is not absurd, is to enforce it according to its terms.
Arlington Cent. Sch. Dist. Bd. of Educ. v. Murphy, 548

U.S. 291, 296, 126 S. Ct. 2455, 2459, 165 L.E. 2d 526

(2006). [**20] The first step in interpreting a statute is to
determine whether the language has a plain and
unambiguous meaning with regard to the particular
dispute in the case. Robinson v. Shell Oil Co., 519 U.S.
337, 340, 117 S. Ct. 843, 846, 136 L. Ed. 2d 808 (1997).
"The plainness or ambiguity of statutory language is
determined by reference to the language itself, the
specific context in which that language is used, and the
broader context of the statute as a whole." Id. at 341,
117 S. Ct. at 846. In the absence of a definition of a word
in a statute, we construe a statutory term in accordance
with its ordinary or natural meaning. F.D.I.C. v. Meyer,
510 U.S. 471, 476, 114 S. Ct. 996, 1001, 127 L. Ed. 2d

308 (1994).

Based on the Supreme Court's statutory interpretation
canons, we first determine the particular dispute at
issue in this case. We then determine whether the
statute is ambiguous with regard to the particular
dispute. An examination of the City's complaint and the
Indiana Supreme Court's opinion indicates that the City
alleged violations of Indiana statutes that are specifically
applicable to the sale or marketing of firearms. The
City's complaint [*431] included the allegation that the
"Defendants' conduct violates and undermines [**21] the
laws, regulations, and public policies of the State of
Indiana and the federal government, which inter alia,
restrict whomay purchase, own, or carry handguns and

other firearms, and require specific permitting
procedures limiting access to deadly weapons."
Appellant'sAppendix at 60. The Indiana SupremeCourt
referred to "Indiana Code sections 35-47-2.5-1 through
15, dealing with the sale of handguns" and held that
"[s]ome of the activity alleged in the complaint
presumably violates those regulatory statutes, either
directly in the case of the dealers or as knowing
accomplices in the case of the other defendants." City
of Gary, 801 N.E.2d at 1234-1235. In summarizing the
analysis of the City's public nuisance claim, the court
held:

In sum, the City alleges that all defendants
intentionally and willingly supply the demand for
illegal purchase of handguns. The City alleges that
the dealer-defendants have participated in straw
purchases and other unlawful retail transactions,
and that manufacturers and distributors have
intentionally ignored these unlawful transactions.
The result is a large number of handguns in the
hands of persons who present a substantial danger
to public safety [**22] in the City of Gary. I.C. §§
35-47-2.5-14, -15. Taken as true, these allegations
are sufficient to allege an unreasonable chain of
distribution of handguns sufficient to give rise to a
public nuisance generated by all defendants.

Id. at 1241 (emphasis added). Accordingly, the issue is
whether Indiana's public nuisance statute, as applied
by the Indiana Supreme Court to the alleged conduct of
the Manufacturers, is a statute applicable to the sale or
marketing of firearms for purposes of the PLCAA. With
the particular dispute in mind, we address whether the
predicate exception is ambiguous by examining the
language of the predicate exception, the context of the
predicate exception, and the broader context of the
predicate exception within the PLCAA.

We begin by examining the language of the predicate
exception itself. The predicate exception provides that a
qualified civil liability action shall not include [*432] "an
action in which a manufacturer or seller of a qualified
product knowingly violated a State or Federal statute
applicable to the sale or marketing of the product . . . ."
15 U.S.C. § 7903(5)(A)(iii). The word "applicable" is not

intermediaries in 'straw purchases,'" [**19] that "the manufacturers know of these illegal retail sales of handguns, and know
that a small percentage of dealers, including the dealer-defendants here, account for a large portion of illegally obtained
handguns," and "manufacturers, distributors, and dealers knowingly participate in a distribution system that unnecessarily and
sometimes even intentionally provides guns to criminals, juveniles, and others who may not lawfully purchase them." 801
N.E.2d at 1228, 1231 (emphasis added).
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defined by the statute but is generally defined as
"[c]apable [**23] of being applied." AMERICAN
HERITAGE DICTIONARY OF THE ENGLISH
LANGUAGE 63 (1981). We cannot say that the word
"applicable" in the predicate exception is ambiguous.
On the face of the language, Indiana's public nuisance
statute appears applicable to the sale or marketing of
firearms. See City of New York, 401 F.Supp.2d at 261-
264 (addressing the PLCAA and holding that the word
"applicable" means "capable of being applied").

The Manufacturers argue that "[r]eading the phrase
'statute applicable to the sale or marketing of the
[firearm]' in the context of the remaining language of the
predicate exception, it is clear that the phrase is limited
to statutes regulating the manner in which a firearm is
sold or marketed - i.e., statutes specifying when, where,
how, and to whom a firearm may be sold or marketed."
Manufacturers' Brief at 30. The Manufacturers argue
that Indiana's public nuisance statute bears "no
resemblance to the firearm-specific regulatory statutes
set forth in subsections (I) and (II) of § 7903(5)(A)(iii)"
because they say nothing about firearms or sales or
marketing. Id. at 32. The predicate exception provides
that a qualified civil liability action shall not include:

an [**24] action in which a manufacturer or seller of
a qualified product knowingly violated a State or
Federal statute applicable to the sale or marketing
of the product, and the violation was a proximate
cause of the harm for which relief is sought,
including--

(I) any case in which the manufacturer or seller
knowingly made any false entry in, or failed to
make appropriate entry in, any record required
to be kept under Federal or State law with
respect to the qualified product, or aided,
abetted, or conspiredwith any person inmaking
any false or fictitious oral or written statement
with respect to any fact material to the
lawfulness of the sale or other disposition of a
qualified product; or

(II) any case in which themanufacturer or seller
aided, abetted, or conspired with any other
person to sell or otherwise dispose of a qualified
product, knowing, or having reasonable cause
to believe, that the actual buyer of the qualified
product was prohibited from possessing or
receiving a firearm or ammunition under
subsection (g) or (n) of section 922 of Title 18[.]

15 U.S.C. § 7903(5)(A)(iii).

The City argues that "[b]oth subparts [in the predicate
exception] state that gun manufacturers' conduct
[**25] falls within the predicate exception if they aid,
abet, or conspire with anyone undertaking certain
conduct," and "[n]either the aiding-and-abetting statute[,
18 U.S.C. § 2(a),] nor the conspiracy statute[, 18 U.S.C.
§ 371] . . . [say] anything about guns."Appellee's Brief at
23. The City also argues that if the subparts of the
predicate exception expressly include violations of
general laws, the subparts cannot be read to bar this
case. The Manufacturers' counter that
"[a]iding-and-abetting and conspiracy liability never
occurs in a vacuum, but only as a function of
aiding-and-abetting or conspiring in some direct
violation of the law." Manufacturers' Reply Brief at 20.
The Manufacturers also argue that "[u]nder §

7903(5)(A)(iii), aiding and abetting and conspiracy
liability only arises based upon an underlying violation
of a statute directly applicable to the sale or marketing
of the firearm." Id.

Even assuming that the PLCAA requires an underlying
violation of a statute facially applicable to the sale or
marketing of a firearm, we cannot say that the City did
not make such allegations. We note that the Indiana
Supreme Court held that unlawful conduct was not a
requirement of a public [**26] nuisance claim and that
"generally, gun regulatory laws leave room for the
defendants to be in compliance with those regulations
while still acting unreasonably and creating a public
nuisance." City of Gary, 801 N.E.2d at 1232-1233,
1235. However, the Indiana Supreme Court referred to
"IndianaCode sections 35-47-2.5-1 through 15 , dealing
with the sale of handguns" and held that "[s]ome of the
activity alleged in the complaint presumably violates
those regulatory statutes, either directly in the case of
the dealers or as knowing accomplices in the case of
the other defendants." Id. at 1234-1235. The court also
noted that the City alleged that the Manufacturers "are
on notice of the concentration of illegal handgun sales
in a small percentage of dealers, and the ability to
control distribution through these dealers, but continue
to facilitate unlawful sales by failing to curtail supply." Id.
at 1235 (emphasis added). Thus, even assuming that
the PLCAA requires an underlying violation of a statute
directly applicable to the sale or marketing of a firearm,
theCity alleged such violations [*433] in their complaint.
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7We conclude that the specific context does not create
an ambiguousmeaning [**27] of the predicate exception
with regard to the particular dispute in this case.

The Manufacturers argue that the broader context of
thePLCAAsupports the conclusion that theCity's claims
do not fit within the predicate exception. The
Manufacturers argue that the City's complaint "is
precisely the type of lawsuit Congress described in §
7901(a)(3), 8 precisely the type of liability that Congress
disapproved in [**28] § 7901(a)(5) 9 and § 7901(a)(6), 10

and precisely the type of lawsuit that Congress declared
it was prohibiting in the first stated purpose of the
PLCÀA, § 7901(b)(1)." 11 Manufacturers' Brief at 34.
The Manufacturers also point out that "[a]s its title
suggests . . . the [PLCAA] was designed to protect
manufacturers and dealers engaged in 'lawful
commerce in arms' from lawsuits seeking to hold them
liable for the criminalmisuse of their products by others."
Id. at 32 (footnote omitted). However, the City alleges

that the Manufacturers engaged in unlawful conduct.
Based on the City's allegations, we cannot say that the
Manufacturers are engaged in the "lawful design,
manufacture, marketing, distribution, importation, or
sale to the public of firearms or ammunition products,"
15 U.S.C. § 7901(a)(5) (emphasis added), or that the
harm "is solely caused by others." 15 U.S.C. §

7901(a)(6).

We also note that Congressmade the following findings
in the PLCAA:

[*434] (7) The liability actions commenced or
contemplated by the Federal Government, States,
municipalities, and private interest groups and
others are based on theories without foundation in
hundreds of years of the common law and
jurisprudence of the United States and do not
represent a bona fide expansion of the common
law. The possible sustaining of these actions by a

7 The Manufacturers rely on Ileto v. Glock, Inc., 421 F.Supp.2d 1274 (C.D. Cal. 2006). In Ileto, several plaintiffs representing
victims in a shooting argued that manufacturers of firearms violated California's public nuisance statute, which, they alleged,
applied to the sale or marketing of firearms. 421 F.Supp.2d at 1282, 1284. The court held that "[i]f Plaintiffs were to succeed in
this action, the result would be that Defendants would have to change their behavior to avoid further liability in California, even
if they did not violate any State or Federal laws specifically governing the sale ormarketing of firearms." Id. at 1291. Here, unlike
in Ileto, the City alleged activity on the part of the Manufacturers that facilitates unlawful sales and violates regulatory statutes.

8 15 U.S.C. § 7901(a)(3) provides that "[l]awsuits [**29] have been commenced against manufacturers, distributors, dealers,

and importers of firearms that operate as designed and intended, which seek money damages and other relief for the harm

caused by the misuse of firearms by third parties, including criminals."

9 15 U.S.C. § 7901(a)(5) provides:

Businesses in the United States that are engaged in interstate and foreign commerce through the lawful design,
manufacture, marketing, distribution, importation, or sale to the public of firearms or ammunition products that have
been shipped or transported in interstate or foreign commerce are not, and should not, be liable for the harm
caused by those who criminally or unlawfully misuse firearm products or ammunition products that function as
designed and intended.

10 15 U.S.C. § 7901(a)(6) provides:

The possibility of imposing liability on an entire industry for harm that is solely caused by others is an abuse of the
legal system, erodes public confidence in our Nation's laws, threatens the diminution of a basic constitutional right
and civil liberty, invites the disassembly and destabilization of other industries and economic sectors lawfully

competing in the free enterprise system of the United [**30]States, and constitutes an unreasonable burden

on interstate and foreign commerce of the United States.

11 15 U.S.C. § 7901(b)(1) provides that one of the purposes of the PLCAA is "[t]o prohibit causes of action against
manufacturers, distributors, dealers, and importers of firearms or ammunition products, and their trade associations, for the
harm solely caused by the criminal or unlawful misuse of firearm products or ammunition products by others when the product
functioned as designed and intended."
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maverick judicial officer or petit jury would expand
civil liability in a manner never contemplated by the
framers of the Constitution, by Congress, or by the
legislatures of the several States. Such an
expansion of liability would constitute a deprivation
of [**31] the rights, privileges, and immunities
guaranteed to a citizen of the United States under
the Fourteenth Amendment to the United States
Constitution.

(8) The liability actions commenced or contemplated
by the Federal Government, States, municipalities,
private interest groups and others attempt to use
the judicial branch to circumvent the Legislative
branch of government to regulate interstate and
foreign commerce through judgments and judicial
decrees thereby threatening the Separation of
Powers doctrine and weakening and undermining
important principles of federalism, State sovereignty
and comity between the sister States.

15 U.S.C. § 7901(a)(7) and (8). Indiana's public
nuisance statute was a legislative enactment, which the
Indiana Supreme Court interpreted as applying to the
City's claim. Thus, we conclude that the City's claim is
not an attempt to expand the common law and that it is
not an attempt to circumvent the legislative branch of

government. See City of New York, 401 F.Supp.2d at
266 (holding that the law is not only the language that
the legislature adopts, but what the courts construe to
be its meaning in individual cases).

Based on the language of the predicate exception,
[**32] the specific context of the predicate exception,
and the broader context of the PLCAA, we conclude
that the predicate exception is unambiguous. 12

Because the City's complaint and the Indiana Supreme
Court's opinion indicate that the City alleged that the
Manufacturers "violated a State or Federal statute
applicable to the sale or marketing of the product," we
conclude that the City's action falls under the predicate
exception and is not barred by the PLCAA. 13 Because
we conclude [*435] that the predicate exception applies
and that the PLCAA does not bar the City's claims, we
need not address the remaining issues.

For the foregoing reasons, we affirm the trial court's
denial of the Manufacturers' motion to dismiss or, in the
alternative, motion for judgment on the pleadings in the
action brought by the City.

Affirmed.

RILEY, J. and FRIEDLANDER, J. concur

12 Because we conclude that the PLCAA is unambiguous, we need not address canons of statutory interpretation. 12 See
U.S. v. Turkette, 452 U.S. 576, 581, 101 S. Ct. 2524, 2528, 69 L.E.2d 246 (1981) ("The rule of ejusdem generis . . . comes into
play only when there is some uncertainty as to the meaning of a particular clause in a statute."); Harrison v. PPG Indus., Inc.,
446 U.S. 578, 578-579, 100 S. Ct. 1889, 1891, 64 L. Ed. 2d 525 (1980) (holding that the principle of statutory construction of
ejusdem generis is only an instrumentality for ascertaining the correct meaning of words when there is uncertainty);

[**33] NORMAN J. SINGER, STATUTES AND STATUTORY CONSTRUCTION, § 47:18 (6th ed. 2000) ("It is generally held

that the rule of ejusdem generis is merely a rule of construction and is only applicable where legislative intent or language
expressing that intent is unclear.").

13 The Manufacturers and the City both point to legislative history supporting their positions. We acknowledge that Senator
Graham, one of the PLCAA's sponsors, stated, "Yet another example are the suits pending against members of the firearms
industry by cities like Gary, IN and Cleveland, OH even though the States of Indiana and Ohio have themselves passed State
laws similar in purpose and intent to S. 397." 151 Cong. Rec. S9374-01, S9394. Even assuming that we examine legislative
history, we cannot say that Senator Graham's mention of this case is dispositive. "Legislative debates are expressive of the
views and motives of individual members, and hence may not be resorted to, in ascertaining the meaning and purpose of the
lawmaking body, and . . . it is impossible to determine with certainty what construction was put upon an act by the members of

the legislative body that passed it by resorting to the speeches of individual [**34]members thereof. Those who did not speak

may not have agreed with those who did; and those who spoke might differ from each other . . . ." NORMAN J. SINGER,

STATUTES AND STATUTORY CONSTRUCTION, § 48:13 (6th ed. 2000) (internal citations and quotations omitted).
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Case Summary

Procedural Posture

Petitioner appealed from the order of the United States

Court ofAppeals for the Tenth Circuit that convicted and

sentenced him for unlawful possession of an

unregistered machinegun under the National Firearms

Act, 26 U.S.C.S. § 5861(d).

Overview

Petitioner was indicted for unlawful possession of an

unregistered machinegun in violation of the National

Firearms Act (Act), 26 U.S.C.S. § 5861(d) following the

recovery of a weapon from petitioner's home. At trial,

petitioner testified that the weapon had never fired

automatically when it was in his possession, and that he

was ignorant of the weapon's automatic firing capability.

The district court rejected petitioner's contention that §

5861(d) contained a mens rea requirement. Petitioner

was convicted and sentenced for the offense, and the

court of appeals affirmed. The court granted certiorari

and reversed and remanded, holding that to obtain a

conviction under the Act, the government was required

to prove that petitioner knew of the features of his

weapon that brought it within the scope of the Act. The

court noted that the silence as to the mens rea

requirement in § 5861(d) did not suggest a

congressional intent that such requirement be

eliminated. The court noted that the potentially harsh

penalty attached to a violation of § 5861(d) provided

further support for the proposition that a mens rea

requirement existed.

Outcome

The court granted certiorari and reversed and remanded

the order of the court of appeals that convicted and

sentenced petitioner for unlawful possession of an

unregistered machinegun under the National Firearms

Act (Act) because the government did not prove that

petitioner knew that the features of his weapon brought

it within the prohibitions of the Act.

Syllabus

The National Firearms Act criminalizes possession of

an unregistered "firearm," 26U.S.C. § 5861(d), including

a "machinegun," § 5845(a)(6), which is defined as a

weapon that automatically firesmore than one shot with

a single pull of the trigger, § 5845(b). Petitioner Staples

was charged with possessing an unregistered

machinegun in violation of § 5861(d) after officers

searching his home seized a semiautomatic rifle -- i. e.,

a weapon that normally fires only one shot with each

trigger pull -- that had apparently been modified for fully

automatic fire. At trial, Staples testified that the rifle had

never fired automatically while he possessed it and that

he had been ignorant of any automatic firing capability.

He was convicted after the District Court rejected his

proposed jury instruction under which, to establish a §

5861(d) violation, the Government would have been

required to prove beyond a reasonable doubt that

Staples knew that the gun would fire fully automatically.

The Court of Appeals affirmed, concluding that the

Government need not prove a defendant's knowledge

of a weapon's physical properties to obtain a conviction

under § 5861(d).
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Held:

Toobtain a § 5861(d) conviction, theGovernment should

have been required to prove beyond a reasonable

doubt that Staples knew that his rifle had the

characteristics that brought it within the statutory

definition of a machinegun. Pp. 604-619.

(a) The common-law rule requiring mens rea as an

element of a crime informs interpretation of § 5861(d) in

this case. Because some indication of congressional

intent, express or implied, is required to dispense with

mens rea, § 5861(d)'s silence on the element of

knowledge required for a conviction does not suggest

that Congress intended to dispense with a conventional

mens rea requirement, which would require that the

defendant know the facts making his conduct illegal.

Pp. 604-606.

(b) The Court rejects the Government's argument that

the Act fits within the Court's line of precedent

concerning "public welfare" or "regulatory" offenses

and thus that the presumption favoring mens rea does

not apply in this case. In cases concerning public welfare

offenses, the Court has inferred from silence a

congressional intent to dispensewith conventionalmens

rea requirements in statutes that regulate potentially

harmful or injurious items. In such cases, the Court has

reasoned that as long as a defendant knows that he is

dealing with a dangerous device of a character that

places him in responsible relation to a public danger, he

should be alerted to the probability of strict regulation,

and is placed on notice that he must determine at his

peril whether his conduct comes within the statute's

inhibition. See, e. g., United States v. Balint, 258 U.S.

250, 66 L. Ed. 604, 42 S. Ct. 301; United States v.

Freed, 401 U.S. 601, 28 L. Ed. 2d 356, 91 S. Ct. 1112.

Guns, however, do not fall within the category of

dangerous devices as it has been developed in public

welfare offense cases. In contrast to the selling of

dangerous drugs at issue in Balint or the possession of

hand grenades considered in Freed, private ownership

of guns in this country has enjoyed a long tradition of

being entirely lawful conduct. Thus, the destructive

potential of guns in general cannot be said to put gun

owners sufficiently on notice of the likelihood of

regulation to justify interpreting § 5861(d) as dispensing

with proof of knowledge of the characteristics that make

a weapon a "firearm" under the statute. The

Government's interpretation potentially would impose

criminal sanctions on a class of persons whose mental

state -- ignorance of the characteristics of weapons in

their possession --makes their actions entirely innocent.

Had Congress intended to make outlaws of such

citizens, it would have spoken more clearly to that

effect. Pp. 606-616.

(c) The potentially harsh penalty attached to violation of

§ 5861(d) -- up to 10 years' imprisonment -- confirms

the foregoing reading of the Act. Where, as here,

dispensing with mens rea would require the defendant

to have knowledge only of traditionally lawful conduct, a

severe penalty is a further factor tending to suggest that

Congress did not intend to eliminate a mens rea

requirement. Pp. 616-619.

(d) The holding here is a narrow one that depends on a

commonsense evaluation of the nature of the particular

device Congress has subjected to regulation, the

expectations that individuals may legitimately have in

dealing with that device, and the penalty attached to a

violation. It does not set forth comprehensive criteria for

distinguishing between crimes that require a mental

element and crimes that do not. Pp. 619-620.

Counsel: Jennifer L. De Angelis argued the cause for

petitioner. With her on the brief was Clark O. Brewster.

James A. Feldman argued the cause for the United

States. With him on the brief were Solicitor General

Days,ActingAssistantAttorneyGeneral Keeney, Deputy

Solicitor General Bryson, and John F. De Pue.

Judges: THOMAS, J., delivered the opinion of the

Court, in which REHNQUIST, C. J., and SCALIA,

KENNEDY, and SOUTER, JJ., joined. GINSBURG, J.,

filed an opinion concurring in the judgment, in which

O'CONNOR, J., joined, post, p. 620. STEVENS, J., filed

a dissenting opinion, in which BLACKMUN, J., joined,

post, p. 624.

Opinion by: THOMAS

Opinion

[*602] [***614] [**1795] JUSTICE THOMAS delivered

the opinion of the Court.

The National Firearms Act makes it unlawful for any

person to possess a machinegun that is not properly

registered with the Federal Government. Petitioner

contends that, to convict him under the Act, the

Government should have been required to prove
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beyond a reasonable doubt that he knew the weapon

he possessed had the characteristics that brought it

within the statutory definition of a machinegun. We

agree and accordingly reverse the judgment of the

Court of Appeals.

I

The National Firearms Act (Act), 26 U.S.C. §§

5801-5872, imposes strict registration requirements on

statutorily defined "firearms." The Act includes within

the term "firearm" a machinegun, § 5845(a)(6), and

further defines a machinegun as "any weapon which

shoots, . . . or can be readily restored to shoot,

automatically more than one shot, without manual

reloading, by a single function of the trigger," § 5845(b).

Thus, any fully automatic weapon is a "firearm" within

the meaning of the Act. 1 Under the Act, all firearms

must be registered in theNational FirearmsRegistration

and Transfer Record maintained by the Secretary of the

Treasury. § 5841. Section 5861(d) makes it a crime,

punishable [*603] by up to 10 years in prison, see §

5871, for any person to possess a firearm that is not

properly registered.

Upon executing a search warrant at petitioner's home,

local police and agents of the [**1796] Bureau of

Alcohol, Tobacco and Firearms (BATF) recovered,

among other things, an AR-15 rifle. The AR-15 is the

civilian version of the military's M-16 rifle, and is, unless

modified, a semiautomatic weapon. The M-16, in

contrast, is a selective fire rifle that allows the operator,

by rotating a selector switch, to choose semiautomatic

or automatic fire. Many M-16 parts are interchangeable

with those in the AR-15 and can be used to convert the

AR-15 into an automatic weapon. No doubt to inhibit

such conversions, the AR-15 is manufactured with a

metal stop on its receiver that will prevent an M-16

selector switch, if installed, from rotating to the fully

automatic position. The metal stop on petitioner's rifle,

however, had been filed away, and the rifle had been

assembled with an M-16 selector switch and several

other M-16 internal parts, including a hammer,

disconnector, and trigger. Suspecting that the AR-15

had been modified to be capable of fully automatic fire,

BATF agents seized the weapon. Petitioner

subsequently was indicted for unlawful possession of

an unregistered machinegun in violation of § 5861(d).

At trial, BATF agents testified that when the AR-15 was

tested, it [***615] fired more than one shot with a single

pull of the trigger. It was undisputed that the weapon

was not registered as required by § 5861(d). Petitioner

testified that the rifle had never fired automatically when

it was in his possession. He insisted that theAR-15 had

operated only semiautomatically, and even then

imperfectly, often requiring manual ejection of the spent

casing and chambering of the next round. According to

petitioner, his alleged ignorance of any automatic firing

capability should have shielded him fromcriminal liability

for his failure to register the weapon. He requested the

District Court to instruct the jury that, to establish a

violation of § 5861(d), the Government must prove

[*604] beyond a reasonable doubt that the defendant

"knew that the gun would fire fully automatically." 1App.

to Brief for Appellant in No. 91-5033 (CA10), p. 42.

The District Court rejected petitioner's proposed

instruction and instead charged the jury as follows:

"The Government need not prove the defendant

knows he's dealingwith aweapon possessing every

last characteristic [which subjects it] 2 to the

regulation. It would be enough to prove he knows

that he is dealing with a dangerous device of a type

as would alert one to the likelihood of regulation."

Tr. 465.

Petitioner was convicted and sentenced to five years'

probation and a $ 5,000 fine.

TheCourt ofAppeals affirmed. Relying on its decision in

United States v. Mittleider, 835 F.2d 769 (CA10 1987),

cert. denied, 485 U.S. 980, 99 L. Ed. 2d 490, 108 S. Ct.

1279 (1988), the court concluded that the Government

need not prove a defendant's knowledge of a weapon's

physical properties to obtain a conviction under §

5861(d). 971 F.2d 608, 612-613 (CA10 1992). We

granted certiorari, 508 U.S. 939 (1993), to resolve a

conflict in the Courts of Appeals concerning the mens

rea required under § 5861(d).

1 As used here, the terms "automatic" and "fully automatic" refer to a weapon that fires repeatedly with a single pull of the

trigger. That is, once its trigger is depressed, the weapon will automatically continue to fire until its trigger is released or the

ammunition is exhausted. Such weapons are "machineguns" within the meaning of the Act. We use the term "semiautomatic"

to designate a weapon that fires only one shot with each pull of the trigger, and which requires no manual manipulation by the

operator to place another round in the chamber after each round is fired.

2 In what the parties regard as a mistranscription, the transcript contains the word "suggested" instead of "which subjects it."
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II

A

[2]Whether or not § 5861(d) requires proof that a

defendant knew of the characteristics of his weapon

that made it a "firearm" under the Act is a question of

statutory construction. As we observed in Liparota v.

United States, 471 U.S. 419, 85 L. Ed. 2d 434, 105 S.

Ct. 2084 (1985), "the definition of the elements of a

criminal offense is entrusted to the legislature,

particularly in the case of federal crimes, which are

solely creatures of statute." Id., at 424 (citing United

States v. Hudson, 11 U.S. 32, 7 Cranch 32, 3 L. Ed. 259

[*605] (1812)). Thus, we have long recognized that

determining the mental state [**1797] required for

commission of a federal crime requires "construction of

the statute and . . . inference of the intent of Congress."

United States v. Balint, 258 U.S. 250, 253, 66 L. Ed.

604, 42 S. Ct. 301 (1922). See also Liparota, supra, at

423.

The language of the statute, the starting place in our

inquiry, see Connecticut Nat. Bank v. Germain, 503

U.S. 249, 253-254, 117 L. Ed. 2d 391, [***616] 112 S.

Ct. 1146 (1992), provides little explicit guidance in this

case. Section 5861(d) is silent concerning themens rea

required for a violation. It states simply that "it shall be

unlawful for any person . . . to receive or possess a

firearm which is not registered to him in the National

Firearms Registration and Transfer Record." 26 U.S.C.

§ 5861(d). Nevertheless, silence on this point by itself

does not necessarily suggest that Congress intended to

dispense with a conventional mens rea element, which

would require that the defendant know the facts that

make his conduct illegal. See Balint, supra, at 251

(stating that traditionally, "scienter" was a necessary

element in every crime). See also n. 3, infra. On the

contrary, we must construe the statute in light of the

background rules of the common law, seeUnited States

v. United States Gypsum Co., 438 U.S. 422, 436-437,

57 L. Ed. 2d 854, 98 S. Ct. 2864 (1978), in which the

requirement of some mens rea for a crime is firmly

embedded. As we have observed, "the existence of a

mens rea is the rule of, rather than the exception to, the

principles of Anglo-American criminal jurisprudence."

Id., at 436 (internal quotation marks omitted). See also

Morissette v. United States, 342 U.S. 246, 250, 96 L.

Ed. 288, 72 S. Ct. 240 (1952) ("The contention that an

injury can amount to a crime only when inflicted by

intention is no provincial or transient notion. It is as

universal and persistent in mature systems of law as

belief in freedom of the human will and a consequent

ability and duty of the normal individual to choose

between good and evil").

There can be no doubt that this established concept has

influenced our interpretation of criminal statutes. Indeed,

we have noted that the common-law rule requiring

mens rea [*606] has been "followed in regard to

statutory crimes even where the statutory definition did

not in terms include it." Balint, supra, 258 U.S. at

251-252. Relying on the strength of the traditional rule,

we have stated that offenses that require no mens rea

generally are disfavored, Liparota, supra, at 426, and

have suggested that some indication of congressional

intent, express or implied, is required to dispense with

mens rea as an element of a crime. Cf. United States

Gypsum, supra, at 438; Morissette, supra, at 263.

According to the Government, however, the nature and

purpose of theAct suggest that the presumption favoring

mens rea does not apply to this case. The Government

argues that Congress intended the Act to regulate and

restrict the circulation of dangerous weapons.

Consequently, in the Government's view, this case fits

in a line of precedent concerning what we have termed

"public welfare" or "regulatory" offenses, in which we

have understood Congress to impose a form of strict

criminal liability through statutes that do not require the

defendant to know the facts that make his conduct

illegal. In construing such statutes, we have inferred

from silence that Congress did not intend to require

proof of mens rea to establish an offense.

For example, in Balint, we concluded that the Narcotic

Act of 1914, which was intended in part to [***617]

minimize the spread of addictive drugs by criminalizing

undocumented sales of certain narcotics, required proof

only that the defendant knew that he was selling drugs,

not that he knew the specific items he had sold were

"narcotics" within the ambit of the statute. See Balint,

supra, at 254. Cf. United States v. Dotterweich, 320

U.S. 277, 281, 88 L. Ed. 48, 64 S. Ct. 134 (1943)

(stating in dicta that a statute criminalizing the shipment

of adulterated or misbranded drugs did not require

knowledge that the items were misbranded or [**1798]

adulterated). As we explained in Dotterweich, Balint

dealt with "a now familiar type of legislation whereby

penalties serve as effective means of regulation. Such

legislation dispenses with the conventional [*607]

requirement for criminal conduct -- awareness of some

wrongdoing." 320U.S. at 280-281. See alsoMorissette,

supra, 342 U.S. at 252-256.

Page 4 of 20
511 U.S. 600, *604; 114 S. Ct. 1793, **1796; 128 L. Ed. 2d 608, ***615

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YRS0-001S-32XJ-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BP30-0039-N07G-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BP30-0039-N07G-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BP30-0039-N07G-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BP30-0039-N07G-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-KTX0-003B-H0V2-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-KTX0-003B-H0V2-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-KTX0-003B-H0V2-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-4980-003B-H2MG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-4980-003B-H2MG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BP30-0039-N07G-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BP30-0039-N07G-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S65-KJK0-003B-R4X5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S65-KJK0-003B-R4X5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S65-KJK0-003B-R4X5-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YRS0-001S-32XJ-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YRS0-001S-32XJ-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5HHB-YRS0-001S-32XJ-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-4980-003B-H2MG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-8PW0-003B-S1BT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-8PW0-003B-S1BT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-8PW0-003B-S1BT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-8PW0-003B-S1BT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-JJK0-003B-S2R7-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-JJK0-003B-S2R7-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-4980-003B-H2MG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-4980-003B-H2MG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BP30-0039-N07G-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-8PW0-003B-S1BT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-8PW0-003B-S1BT-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-JJK0-003B-S2R7-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-4980-003B-H2MG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-4980-003B-H2MG-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-4010-003B-71WM-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-4010-003B-71WM-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-4010-003B-71WM-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-JJK0-003B-S2R7-00000-00&context=1000516
http://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-JJK0-003B-S2R7-00000-00&context=1000516


Such public welfare offenses have been created by

Congress, and recognized by this Court, in "limited

circumstances." United States Gypsum, supra, at 437.

Typically, our cases recognizing such offenses involve

statutes that regulate potentially harmful or injurious

items. Cf. United States v. International Minerals &

Chemical Corp., 402 U.S. 558, 564-565, 29 L. Ed. 2d

178, 91 S. Ct. 1697 (1971) (characterizing Balint and

similar cases as involving statutes regulating

"dangerous or deleterious devices or products or

obnoxious waste materials"). In such situations, we

have reasoned that as long as a defendant knows that

he is dealing with a dangerous device of a character

that places him "in responsible relation to a public

danger," Dotterweich, supra, at 281, he should be

alerted to the probability of strict regulation, and we

have assumed that in such cases Congress intended to

place the burden on the defendant to "ascertain at his

peril whether [his conduct] comes within the inhibition of

the statute." Balint, supra, at 254. Thus, we essentially

have relied on the nature of the statute and the particular

character of the items regulated to determine whether

congressional silence concerning the mental element

of the offense should be interpreted as dispensing with

conventional mens rea requirements. See generally

Morissette, supra, 342 U.S. at 252-260. 3

[*608] [***618] B

The Government argues that § 5861(d) defines

precisely the sort of regulatory offense described in

Balint. In this view, all guns, whether or not they are

statutory "firearms," are dangerous devices that put gun

owners on notice that they must determine at their

hazard whether their weapons comewithin the scope of

the Act. On this understanding, the District Court's

instruction in this casewas correct, because a conviction

can rest simply on proof that a defendant knew he

possessed a "firearm" in the ordinary sense of the term.

The Government seeks support for its position from our

decision in United States v. Freed, 401 U.S. 601, 28 L.

Ed. 2d 356, 91 S. Ct. 1112 (1971), which involved a

prosecution for possession of unregistered grenades

[**1799] under § 5861(d). 4 The defendant knew that

the items in his possession were grenades, and we

concluded that § 5861(d) did not require the

Government to prove the defendant also knew that the

grenades were unregistered. Id., at 609. To be sure, in

deciding thatmens rea was not required with respect to

that element of the offense, we suggested [*609] that

the Act "is a regulatory measure in the interest of the

public safety, which may well be premised on the theory

that one would hardly be surprised to learn that

possession of hand grenades is not an innocent act."

Ibid. Grenades, we explained, "are highly dangerous

offensive weapons, no less dangerous than the

narcotics involved in United States v. Balint." Ibid. But

that reasoning provides little support for dispensing with

mens rea in this case.

[4]As the Government concedes, Freed did not address

the issue presented here. In Freed, we decided only

that § 5861(d) does not require proof of knowledge that

a firearm is unregistered. The question presented by a

3

By interpreting such public welfare offenses to require at least that the defendant know that he is dealing with some dangerous

or deleterious substance, we have avoided construing criminal statutes to impose a rigorous form of strict liability. See, e. g.,

United States v. International Minerals & Chemical Corp., 402 U.S. 558, 563-564, 29 L. Ed. 2d 178, 91 S. Ct. 1697 (1971)

(suggesting that if a person shipping acid mistakenly thought that he was shipping distilled water, he would not violate a statute

criminalizing undocumented shipping of acids). True strict liability might suggest that the defendant need not know even that

he was dealing with a dangerous item. Nevertheless, we have referred to public welfare offenses as "dispensing with" or

"eliminating" a mens rea requirement or "mental element," see, e. g., Morissette, 342 U.S. at 250, 263; United States v.

Dotterweich, 320 U.S. 277, 281, 88 L. Ed. 48, 64 S. Ct. 134 (1943), and have described them as strict liability crimes, United

States v. United States Gypsum Co., 438 U.S. 422, 437, 57 L. Ed. 2d 854, 98 S. Ct. 2864 (1978). While use of the term "strict

liability" is really amisnomer, we have interpreted statutes defining public welfare offenses to eliminate the requirement ofmens

rea; that is, the requirement of a "guilty mind" with respect to an element of a crime. Under such statutes we have not required

that the defendant know the facts that make his conduct fit the definition of the offense. Generally speaking, such knowledge

is necessary to establish mens rea, as is reflected in the maxim ignorantia facti excusat. See generally J. Hawley & M.

McGregor, Criminal Law 26-30 (1899); R. Perkins, Criminal Law 785-786 (2d ed. 1969); G. Williams, Criminal Law: The

General Part 113-174 (1953). Cf. Queen v. Tolson, 23 Q. B. 168, 187 (1889) (Stephen, J.) ("It may, I think, be maintained that

in every case knowledge of fact [when not appearing in the statute] is to some extent an element of criminality as much as

competent age and sanity").

4 A grenade is a "firearm" under the Act. 26 U.S.C. §§ 5845(a)(8), 5845(f)(1)(B).
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defendant who possesses a weapon that is a "firearm"

for purposes of the Act, but who knows only that he has

a "firearm" in the general sense of the term, was not

raised or considered. And our determination that a

defendant need not know that his weapon is

unregistered suggests no conclusion concerning

whether § 5861(d) requires the defendant to know of

the features that make his weapon a statutory "firearm";

different elements of the same offense can require

different mental states. See Liparota, 471 U.S. at 423,

n. 5; United States v. Bailey, 444 U.S. 394, 405-406, 62

L. Ed. 2d 575, 100 S. Ct. 624 (1980). See also W.

La-Fave&A. Scott, Handbook onCriminal Law 194-195

(1972). Moreover, our analysis in Freed likening theAct

to the public welfare statute in Balint rested entirely on

the assumption that the defendant knew that he was

[***619] dealing with hand grenades -- that is, that he

knew he possessed a particularly dangerous type of

weapon (one within the statutory definition of a

"firearm"), possession of which was not entirely

"innocent" in and of itself. 401U.S. at 609. The predicate

for that analysis is eliminated when, as in this case, the

very question to be decided is whether the defendant

must know of the particular characteristics that make

his weapon a statutory firearm.

Notwithstanding these distinctions, the Government

urges that Freed's logic applies because guns, no less

than grenades, [*610] are highly dangerous devices

that should alert their owners to the probability of

regulation. But the gap between Freed and this case is

too wide to bridge. In glossing over the distinction

between grenades and guns, the Government ignores

the particular care we have taken to avoid construing a

statute to dispensewithmens reawhere doing sowould

"criminalize a broad range of apparently innocent

conduct." Liparota, 471 U.S. at 426. In Liparota, we

considered a statute that made unlawful the

unauthorized acquisition or possession of food stamps.

We determined that the statute required proof that the

defendant knew his possession of food stamps was

unauthorized, largely because dispensing with such a

mens rea requirement would have resulted in reading

the statute to outlaw a number of apparently innocent

acts. Ibid. Our conclusion that the statute should not be

treated as defining a public welfare offense rested on

the commonsense distinction that a "food stamp can

hardly be compared to a hand grenade." Id., at 433.

Neither, in our view, can all guns be compared to hand

grenades.Although the contrast is certainly not as stark

as that presented in Liparota, the fact remains that there

is a long tradition of widespread lawful gun ownership

by private individuals in this country. Such a tradition did

not apply to the possession of hand grenades in Freed

or to the selling of dangerous drugs that we considered

in Balint. See also International Minerals, 402 U.S. at

563-565; Balint, 258 U.S. at 254. In fact, in Freed we

construed [**1800] § 5861(d) under the assumption

that "one would hardly be surprised to learn that

possession of hand grenades is not an innocent act."

Freed, supra, at 609. Here, the Government essentially

suggests that we should interpret the section under the

altogether different assumption that "one would hardly

be surprised to learn that owning a gun is not an

innocent act." That proposition is simply not supported

by common experience. Guns in general are not

"deleterious devices or products or obnoxious waste

materials," International Minerals, [*611] supra, 402

U.S. at 565, that put their owners on notice that they

stand "in responsible relation to a public danger," Dot-

terweich, 320 U.S. at 281.

TheGovernment protests that guns, unlike food stamps,

but like grenades and narcotics, are [***620] potentially

harmful devices. 5 Under this view, it seems that

Liparota's concern for criminalizing ostensibly

innocuous conduct is inapplicable whenever an item is

sufficiently dangerous -- that is, dangerousness alone

should alert an individual to probable regulation and

justify treating a statute that regulates the dangerous

device as dispensing withmens rea. But that an item is

5 The dissent's assertions to the contrary notwithstanding, the Government's position, "accurately identified," post, at 632, is

precisely that "guns in general" are dangerous items. The Government, like the dissent, cites Sipes v. United States, 321 F.2d

174, 179 (CA8), cert. denied, 375 U.S. 913, 11 L. Ed. 2d 150, 84 S. Ct. 208 (1963), for the proposition that a defendant's

knowledge that the item he possessed "was a gun" is sufficient for a conviction under § 5861(d). Brief for United States 21.

Indeed, theGovernment argues that "guns" should be placed in the same category as themisbranded drugs inDotterweich and

the narcotics in Balint because "'one would hardly be surprised to learn' ( Freed, 401 U.S. at 609) that there are laws that affect

one's rights of gun ownership." Brief for United States 22. The dissent relies upon the Government's repeated contention that

the statute requires knowledge that "the item at issue was highly dangerous and of a type likely to be subject to regulation." Id.,

at 9. But that assertion merely patterns the general language we have used to describe the mens rea requirement in public

welfare offenses and amounts to no more than an assertion that the statute should be treated as defining a public welfare

offense.
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"dangerous," in some general sense, does not

necessarily suggest, as the Government seems to

assume, that it is not also entirely innocent. Even

dangerous items can, in some cases, be so

commonplace and generally available that we would

not consider them to alert individuals to the likelihood of

strict regulation. As suggested above, despite their

potential for harm, guns generally can be owned in

perfect innocence. Of course, we might surely classify

certain categories of guns -- no doubt including the

machineguns, sawed-off shotguns, and artillery pieces

that Congress has subjected to [*612] regulation -- as

items the ownership of which would have the same

quasi-suspect character we attributed to owning hand

grenades in Freed. But precisely because guns falling

outside those categories traditionally have been widely

accepted as lawful possessions, their destructive

potential, while perhaps even greater than that of some

items we would classify along with narcotics and hand

grenades, cannot be said to put gun owners sufficiently

on notice of the likelihood of regulation to justify

interpreting § 5861(d) as not requiring proof of

knowledge of a weapon's characteristics. 6

[*613] [**1801] On a slightly different tack, the

Government suggests that guns [***621] are subject to

an array of regulations at the federal, state, and local

levels that put gun owners on notice that they must

determine the characteristics of their weapons and

comply with all legal requirements. 7 But regulation in

itself is not sufficient to place gun ownership in the

category of the sale of narcotics in Balint. The food

stamps at issue in Liparota were subject to

comprehensive regulations, yet we did not understand

the statute there to dispense with a mens rea

requirement. Moreover, despite the overlay of legal

restrictions on gun ownership, we question whether

regulations on guns are sufficiently intrusive that they

impinge upon the common experience that owning a

gun is usually licit and blameless conduct. Roughly 50

6 The dissent asserts that the question is not whether all guns are deleterious devices, but whether a gun "such as the one

possessed by petitioner," post, at 632 (which the dissent characterizes as a "semiautomatic weapon that [is] readily convertible

into a machinegun," post, at 624, 633, 640), is such a device. If the dissent intends to suggest that the category of readily

convertible semiautomatics provides the benchmark for defining the knowledge requirement for § 5861(d), it is difficult to see

how it derives that class of weapons as a standard. As explained above, see n. 5, supra, the Government's argument has

nothing to do with this ad hoc category of weapons. And the statute certainly does not suggest that any significance should

attach to readily convertible semiautomatics, for that class bears no relation to the definitions in theAct. Indeed, in the absence

of any definition, it is not at all clear what the contours of this category would be. The parties assume that virtually all

semiautomatics may be converted into automatics, and limiting the class to those "readily" convertible provides no real

guidance concerning the requiredmens rea. In short, every owner of a semiautomatic rifle or handgun would potentially meet

such a mens rea test.

But the dissent apparently does not conceive of themens rea requirement in terms of specific categories of weapons at all, and

rather views it as a more fluid concept that does not require delineation of any concrete elements of knowledge that will apply

consistently from case to case. The dissent sees no need to define a class of items the knowing possession of which satisfies

themens rea element of the offense, for in the dissent's view the exact content of the knowledge requirement can be left to the

jury in each case. As long as the jury concludes that the item in a given case is "sufficiently dangerous to alert [the defendant]

to the likelihood of regulation," post, at 637, the knowledge requirement is satisfied. See also post, at 624, 639, 640. But the

mens rea requirement under a criminal statute is a question of law, to be determined by the court. Our decisions suggesting that

public welfare offenses require that the defendant know that he stands in "responsible relation to a public danger,"Dotterweich,

320 U.S. at 281, in no way suggest that what constitutes a public danger is a jury question. It is for courts, through interpretation

of the statute, to define the mens rea required for a conviction. That task cannot be reduced to setting a general "standard,"

post, at 637, that leaves it to the jury to determine, based presumably on the jurors' personal opinions, whether the items

involved in a particular prosecution are sufficiently dangerous to place a person on notice of regulation.

Moreover, as our discussion above should make clear, to determine as a threshold matter whether a particular statute defines

a public welfare offense, a court must have in view some category of dangerous and deleterious devices that will be assumed

to alert an individual that he stands in "responsible relation to a public danger."Dotterweich, supra, at 281. The truncatedmens

rea requirement we have described applies precisely because the court has determined that the statute regulates in a field

where knowing possession of some general class of items should alert individuals to probable regulation. Under the dissent's

approach, however, it seems that every regulatory statute potentially could be treated as a public welfare offense as long as the

jury -- not the court -- ultimately determines that the specific items involved in a prosecution were sufficiently dangerous.

7 See, e. g., 18 U.S.C. §§ 921-928 (1988 ed. and Supp. IV) (requiring licensing of manufacturers, importers, and dealers of

guns and regulating the sale, possession, and interstate transportation of certain guns).
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percent of [*614] American homes contain at least one

firearm of some sort, 8 and in the vast majority of States,

buying a shotgun or rifle is a simple transaction that

would not alert a person to regulation any more than

would buying a car. 9

If we were to accept as a general [***622] rule the

Government's suggestion that dangerous and regulated

items place their owners under an obligation to inquire

at their peril into compliance with regulations, we would

undoubtedly reach someuntoward results.Automobiles,

for example, might also be termed "dangerous" devices

and are highly regulated at both the state and federal

levels. Congressmight see fit to criminalize the violation

of certain regulations concerning automobiles, [**1802]

and thus might make it a crime to operate a vehicle

without a properly functioning emission control system.

But we probably would hesitate to conclude on the

basis of silence that Congress intended a prison term to

apply to a car owner whose vehicle's emissions levels,

wholly unbeknownst to him, began to exceed legal

limits between regular inspection dates.

Here, there can be little doubt that, as in Liparota, the

Government's construction of the statute potentially

would impose criminal sanctions on a class of persons

whose mental state -- ignorance of the characteristics

of weapons in their [*615] possession -- makes their

actions entirely innocent. 10 The Government does not

dispute the contention that virtually any semiautomatic

weapon may be converted, either by internal

modification or, in some cases, simply by wear and tear,

into a machinegun within the meaning of the Act. Cf.

United States v. Anderson, 885 F.2d 1248, 1251, 1253

-1254 (CA5 1989) (en banc). Such a gun may give no

externally visible indication that it is fully automatic. See

United States v. Herbert, 698 F.2d 981, 986 (CA9), cert.

denied, 464 U.S. 821, 78 L. Ed. 2d 95, 104 S. Ct. 87

(1983). But in the Government's view, any person who

has purchased what he believes to be a semiautomatic

rifle or handgun, or who simply has inherited a gun from

a relative and left it untouched in an attic or basement,

can be subject to imprisonment, despite absolute

ignorance of the gun's firing capabilities, if the gun turns

out to be an automatic.

We concur in the Fifth Circuit's conclusion on this point:

"It is unthinkable to us that Congress intended to subject

such law-abiding, well-intentioned citizens to a possible

ten-year term of imprisonment if . . . what they genuinely

and reasonably believed was a conventional

semi-automatic [weapon] turns out to have worn down

into or been secretly modified to be a fully automatic

weapon." Anderson, supra, at 1254. As we noted in

Morissette, the "purpose and obvious effect of doing

away with the requirement of a guilty intent is to ease

the prosecution's path to conviction." 342 U.S. at 263. 11

We are reluctant to impute that purpose to [*616]

Congress where, as here, it would mean easing the

path to convicting [***623] persons whose conduct

would not even alert them to the probability of strict

regulation in the form of a statute such as § 5861(d).

C

8 See U.S. Dept. of Justice, Bureau of Justice Statistics, Sourcebook of Criminal Justice Statistics 209 (1992) (Table 2.58).

9 For example, as of 1990, 39 States allowed adult residents, who are not felons or mentally infirm, to purchase a rifle or

shotgun simply with proof of identification (and in some cases a simultaneous application for a permit). See U.S. Dept. of

Justice, Bureau of Justice Statistics, Identifying Persons, Other Than Felons, Ineligible to Purchase Firearms 114, Exh. B.4

(1990); U.S. Congress, Office of Technology Assessment, Automated Record Checks of Firearm Purchasers 27 (July 1991).

See also M. Cooper, Reassessing the Nation's Gun Laws, Editorial Research Reports 158, 160 (Jan.-Mar. 1991) (table)

(suggesting the total is 41 States); Dept. of Treasury, Bureau of Alcohol, Tobacco and Firearms, State Laws and Published

Ordinances -- Firearms (19th ed. 1989).

10 We, of course, express no view concerning the inferences a jury may have drawn regarding petitioner's knowledge from

the evidence in this case.

11 The Government contends that Congress intended precisely such an aid to obtaining convictions, because requiring proof

of knowledge would place too heavy a burden on the Government and obstruct the proper functioning of § 5861(d). Cf. United

States v. Balint, 258 U.S. 250, 254, 66 L. Ed. 604, 42 S. Ct. 301 (1922) (difficulty of proving knowledge suggests Congress did

not intend to requiremens rea). But knowledge can be inferred from circumstantial evidence, including any external indications

signaling the nature of the weapon.And firing a fully automatic weapon wouldmake the regulated characteristics of the weapon

immediately apparent to its owner. In short, we are confident that when the defendant knows of the characteristics of his

weapon that bring it within the scope of the Act, the Government will not face great difficulty in proving that knowledge. Of

course, if Congress thinks it necessary to reduce the Government's burden at trial to ensure proper enforcement of the Act, it

remains free to amend § 5861(d) by explicitly eliminating a mens rea requirement.
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The potentially harsh penalty attached to violation of §

5861(d) -- up to 10 years' imprisonment -- confirms our

reading of the Act. Historically, the penalty imposed

under a statute has been a significant consideration in

determining whether the statute should be construed as

dispensing withmens rea. Certainly, the cases that first

defined the concept of the public welfare offense almost

uniformly involved statutes that provided for only light

penalties such as fines or short jail sentences, not

imprisonment in the state penitentiary. See, e. g., Com-

monwealth v. Raymond, 97Mass. 567 (1867) (fine of up

to $ 200 or six months in jail, or both);Commonwealth v.

Farren, 91 Mass. 489 (1864) (fine); [**1803] People v.

Snowburger, 113 Mich. 86, 71 N.W. 497 (1897) (fine of

up to $ 500 or incarceration in county jail). 12

As commentators have pointed out, the small penalties

attached to such offenses logically complemented the

absence of a mens rea requirement: In a system that

generally requires [*617] a "vicious will" to establish a

crime, 4 W. Blackstone, Commentaries * 21, imposing

severe punishments for offenses that require no mens

reawould seem incongruous. SeeSayre, PublicWelfare

Offenses, 33 Colum. L. Rev. 55, 70 (1933). Indeed,

some courts justified the absence ofmens rea in part on

the basis that the offenses did not bear the same

punishments as "infamous crimes," Tenement House

Dept. v. McDevitt, 215 N.Y. 160, 168, 109 N.E. 88, 90

(1915) (Cardozo, J.), and questioned whether

imprisonment was compatible with the reduced

culpability required for such regulatory offenses. See, e.

g., People ex rel. Price v. Sheffield Farms-Slawson-

Decker Co., 225 N.Y. 25, 32-33, 121 N.E. 474, 477

(1918) (Cardozo, J.); id., at 35, 121 N.E. at 478 (Crane,

J., concurring) (arguing that imprisonment for a crime

that requires no mens rea would stretch the law

regarding acts mala prohibita beyond its limitations). 13

Similarly, commentators collecting the early cases have

argued that offenses punishable by imprisonment

cannot be understood to be public welfare offenses, but

must require mens rea. See R. Perkins, Criminal Law

793-798 (2d ed. 1969) (suggesting that the penalty

[***624] should be the starting point in determining

whether a statute describes a public welfare offense);

Sayre, supra, at 72 ("Crimes punishable with prison

sentences . . . ordinarily require proof of a guilty intent").
14

In rehearsing the characteristics of the public welfare

offense, we, too, have included in our consideration the

punishments imposed and have noted that "penalties

commonly are relatively small, and conviction does no

grave damage to an [*618] offender's reputation."

Morissette, 342 U.S. at 256. 15 We have even

recognized that it was "under such considerations" that

courts have construed statutes to dispense with mens

rea. Ibid.

Our characterization of the public welfare offense in

Morissette hardly seems apt, however, for a crime that

is a felony, as is violation of § 5861(d). 16 After all,

"felony" is, as we noted in distinguishing certain

common-law crimes from public welfare offenses, "'as

bad a word as you can give to man or thing.'" Id., 342

U.S. at 260 (quoting 2 F. Pollock & F. Maitland, History

of English Law 465 (2d ed. 1899)). Close adherence

[**1804] to the early cases described above might

suggest that punishing a violation as a felony is simply

12 Leading English cases developing a parallel theory of regulatory offenses similarly involved violations punishable only by

fine or short-term incarceration. See, e. g., Queen v.Woodrow, 15 M. & W. 404, 153 Eng. Rep. 907 (Ex. 1846) (fine of # 200

for adulterated tobacco); Hobbs v.Winchester Corp., [1910] 2 K. B. 471 (maximum penalty of three months' imprisonment for

sale of unwholesome meat).

13 Cf. Queen v. Tolson, 23 QB at 177 (Wills, J.) (In determining whether a criminal statute dispenses with mens rea, "the

nature and extent of the penalty attached to the offence may reasonably be considered. There is nothing that need shock any

mind in the payment of a small pecuniary penalty by a person who has unwittingly done something detrimental to the public

interest").

14 But see, e. g., State v. Lindberg, 125 Wash. 51, 215 P. 41 (1923) (applying the public welfare offense rationale to a felony).

15 See also United States Gypsum, 438 U.S. at 442, n. 18 (noting that an individual violation of the Sherman Antitrust Act is

a felony punishable by three years in prison or a fine not exceeding $ 100,000 and stating that "the severity of these sanctions

provides further support for our conclusion that the [Act] should not be construed as creating strict-liability crimes"). Cf.

Holdridge v. United States, 282 F.2d 302, 310 (CA8 1960) (Blackmun, J.) ("Where a federal criminal statute omits mention of

intent and . . . where the penalty is relatively small, where conviction does not gravely besmirch, [and] where the statutory crime

is not one taken over from the common law, . . . the statute can be construed as one not requiring criminal intent").

16 Title 18 U.S.C. § 3559 makes any crime punishable by more than one year in prison a felony.
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incompatible with the theory of the public welfare

offense. In this view, absent a clear statement from

Congress that mens rea is not required, we should not

apply the public welfare offense rationale to interpret

any statute defining a felony offense as dispensing with

mens rea. But seeUnited States v. Balint, 258 U.S. 250,

66 L. Ed. 604, 42 S. Ct. 301 (1922).

We need not adopt such a definitive rule of construction

to decide this case, however. Instead, we note only that

where, as here, dispensing withmens reawould require

the defendant to have knowledge only of traditionally

lawful conduct, a severe penalty is a further factor

tending to suggest that Congress did not intend to

eliminate a mens rea requirement. [*619] In such a

case, the usual presumption that a defendant must

know the facts that make his conduct illegal should

apply.

III

In short, we conclude that the background rule of the

common law favoring mens rea should govern

interpretation of § 5861(d) in this case. Silence does not

suggest that Congress dispensed withmens rea for the

element of § 5861(d) at issue here. Thus, to obtain a

conviction, the Government should have been required

to prove that petitioner knew of the features of his

AR-15 [***625] that brought it within the scope of the

Act. 17

We emphasize that our holding is a narrow one. As in

our prior cases, our reasoning depends upon a

commonsense evaluation of the nature of the particular

device or substance Congress has subjected to

regulation and the expectations that individuals may

legitimately have in dealing with the regulated items. In

addition, we think that the penalty attached to § 5861(d)

suggests that Congress did not intend to eliminate a

mens rea requirement for violation of the section.As we

noted in Morissette: "Neither this Court nor, [*620] so

far as we are aware, any other has undertaken to

delineate a precise line or set forth comprehensive

criteria for distinguishing between crimes that require a

mental element and crimes that do not." 342 U.S. at

260.We attempt no definition here, either. We note only

that our holding depends critically on our view that if

Congress had intended to make outlaws of gun owners

whowerewholly ignorant of the offending characteristics

of their weapons, and to subject them to lengthy prison

terms, it would have spoken more clearly to that effect.

Cf.United States v. Harris, 294 U.S. App. D.C. 300, 959

F.2d 246, 261 (CADC), cert. denied, 506 U.S. 932

(1992).

For the foregoing reasons, the judgment of the Court of

Appeals is reversed, and the case is remanded for

further proceedings consistent with this opinion.

So ordered.

Concur by: GINSBURG

Concur

JUSTICE GINSBURG, with whom JUSTICE

O'CONNOR joins, concurring in the judgment.

The statute petitioner Harold E. Staples is charged with

violating, 26 U.S.C. § 5861(d), [**1805] makes it a

crime for any person to "receive or possess a firearm

which is not registered to him." Although the word

"knowingly" does not appear in the statute's text, courts

generally assume that Congress, absent a contrary

indication, means to retain a mens rea requirement.

Ante, at 606; see Liparota v. United States, 471 U.S.

17

In reaching our conclusion, we find it unnecessary to rely on the rule of lenity, under which an ambiguous criminal statute is to

be construed in favor of the accused. That maxim of construction "is reserved for cases where, 'after "seizing every thing from

which aid can be derived,"' the Court is 'left with an ambiguous statute.'" Smith v. United States, 508 U.S. 223, 239, 124 L. Ed.

2d 138, 113 S. Ct. 2050 (1993) (quoting United States v. Bass, 404 U.S. 336, 347, 30 L. Ed. 2d 488, 92 S. Ct. 515 (1971), in

turn quoting United States v. Fisher, 6 U.S. 358, 2 Cranch 358, 386, 2 L. Ed. 304 (1805)). See also United States v. R. L. C.,

503 U.S. 291, 311, 112 S. Ct. 1329, 117 L. Ed. 2d 559 (1992) (THOMAS, J., concurring in part and concurring in judgment);

Chapman v.United States, 500 U.S. 453, 463, 114 L. Ed. 2d 524, 111 S. Ct. 1919 (1991) (rule of lenity inapplicable unless there

is a "'grievous ambiguity or uncertainty'" in the statute). Here, the background rule of the common law favoring mens rea and

the substantial body of precedent we have developed construing statutes that do not specify a mental element provide

considerable interpretive tools from which we can "seize aid," and they do not leave us with the ultimate impression that §

5861(d) is "grievously" ambiguous. Certainly, we have not concluded in the past that statutes silent with respect to mens rea

are ambiguous. See, e. g., United States v. Balint, 258 U.S. 250, 66 L. Ed. 604, 42 S. Ct. 301 (1922).
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419, 426, 85 L. Ed. 2d 434, 105 S. Ct. 2084 (1985);

United States v. United States Gypsum Co., 438 U.S.

422, 437-438, 57 L. Ed. 2d 854, 98 S. Ct. 2864 [***626]

(1978). 1 Thus, our holding in United States v. Freed,

401 U.S. 601, 28 L. Ed. 2d 356, 91 S. Ct. 1112 (1971),

that § 5861(d) does not require proof of knowledge that

the firearm is unregistered, rested on the premise that

the defendant indeed [*621] knew the items he

possessed were hand grenades. Id., at 607; id., at 612

(Brennan, J., concurring in judgment) ("TheGovernment

and the Court agree that the prosecutor must prove

knowing possession of the items and also knowledge

that the items possessed were hand grenades.").

Conviction under § 5861(d), the Government

accordingly concedes, requires proof that Staples

"knowingly" possessed themachinegun. Brief for United

States 23. The question before us is not whether

knowledge of possession is required, but what level of

knowledge suffices: (1) knowledge simply of possession

of the object; (2) knowledge, in addition, that the object

is a dangerous weapon; (3) knowledge, beyond

dangerousness, of the characteristics that render the

object subject to regulation, for example, awareness

that the weapon is a machinegun. 2

Recognizing that the first reading effectively dispenses

with mens rea, the Government adopts the second,

contending that it avoids criminalizing "apparently

innocent conduct," Liparota, supra, at 426, because

under the second reading, "a defendant who possessed

what he thought was a toy or a violin case, but which in

fact was a machinegun, could not be convicted." Brief

for United States 23. The Government, however, does

not take adequate account of the "widespread lawful

gun ownership" Congress and the States have allowed

to persist in this country. See United States v. Harris,

294 U.S.App. D.C. 300, 959 F.2d 246, 261 (CADC) (per

curiam), cert. denied, 506 U.S. 932 (1992). Given the

notable lack of comprehensive regulation, "mere

unregistered possession of certain types of [regulated

weapons] -- often [difficult to distinguish] [*622] from

other, [nonregulated] types," has been held inadequate

to establish the requisite knowledge. See 959 F.2d at

261.

The Nation's legislators chose to place under a

registration requirement only a very limited class of

firearms, those they considered especially dangerous.

The generally "dangerous" character of all guns, the

Court therefore observes, ante, at 611-612, did not

suffice to give individuals in Staples' situation cause to

inquire about the need for registration. Cf.United States

v. Balint, 258 U.S. 250, 66 L. Ed. 604, 42 S. Ct. 301

(1922) (requiring reporting of sale of strictly regulated

narcotics, opium and cocaine). Only the third reading,

then, suits the purpose of the mens rea [***627]

requirement -- to shield people against punishment for

apparently innocent activity. 3

[**1806] The indictment in Staples' case charges that

he "knowingly received and possessed firearms." 1

App. to Brief for Appellant in No. 91-5033 (CA10), p. 1.

1 Contrary to the dissent's suggestion, we have not confined the presumption of mens rea to statutes codifying traditional

common-law offenses, but have also applied the presumption to offenses that are "entirely a creature of statute," post, at 625,

such as those at issue in Liparota, Gypsum, and, most recently, Posters 'N' Things, Ltd. v. United States, ante, at 522-523.

2 Some Courts of Appeals have adopted a variant of the third reading, holding that the Government must show that the

defendant knew the gun was a machinegun, but allowing inference of the requisite knowledge where a visual inspection of the

gun would reveal that it has been converted into an automatic weapon. SeeUnited States v.O'Mara, 963 F.2d 1288, 1291 (CA9

1992); United States v. Anderson, 885 F.2d 1248, 1251 (CA5 1989) (en banc).

3 Themens rea presumption requires knowledge only of the facts that make the defendant's conduct illegal, lest it conflict with

the related presumption, "deeply rooted in theAmerican legal system," that, ordinarily, "ignorance of the law or a mistake of law

is no defense to criminal prosecution." Cheek v. United States, 498 U.S. 192, 199, 112 L. Ed. 2d 617, 111 S. Ct. 604 (1991). Cf.

United States v. Freed, 401 U.S. 601, 612, 28 L. Ed. 2d 356, 91 S. Ct. 1112 (1971) (Brennan, J., concurring in judgment) ("If the

ancient maxim that 'ignorance of the law is no excuse' has any residual validity, it indicates that the ordinary intent requirement

--mens rea -- of the criminal law does not require knowledge that an act is illegal, wrong, or blameworthy."). Themaxim explains

why some "innocent" actors -- for example, a defendant who knows he possesses a weapon with all of the characteristics that

subject it to registration, but was unaware of the registration requirement, or thought the gunwas registered -- may be convicted

under § 5861(d), see post, at 638. Knowledge of whether the gun was registered is so closely related to knowledge of the

registration requirement that requiring the Government to prove the former would in effect require it to prove knowledge of the

law. Cf. Freed, supra, 401 U.S. at 612-614 (Brennan, J., concurring in judgment).
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4 "Firearms" has a [*623] circumscribed statutory

definition. See 26 U.S.C. § 5845(a). The "firearm" the

Government contends Staples possessed in violation

of § 5861(d) is a machinegun. See § 5845(a)(6). The

indictment thus effectively charged that Staples

knowingly possessed a machinegun. "Knowingly

possessed" logically means "possessed and knew that

he possessed." The Government can reconcile the jury

instruction 5 with the indictment only on the implausible

assumption that the term "firearm" has two different

meanings when used once in the same charge -- simply

"gun" when referring to what petitioner knew, and

"machinegun" when referring to what he possessed.

SeeCunningham, Levi, Green, &Kaplan, PlainMeaning

andHardCases, 103Yale L. J. 1561, 1576-1577 (1994);

cf. Ratzlaf v. United States, 510 U.S. 135, 143, 126 L.

Ed. 2d 615, 114 S. Ct. 655 (1994) (construing statutory

term to bear same meaning "each time it is called into

play").

For these reasons, I conclude that conviction under §

5861(d) requires proof that the defendant knew he

possessed not simply a gun, but a machinegun. The

indictment in this case, but not the jury instruction,

properly described this knowledge requirement. I

therefore concur in the Court's judgment.

Dissent by: STEVENS

Dissent

[*624] [***628] JUSTICE STEVENS, with whom

JUSTICE BLACKMUN joins, dissenting.

To avoid a slight possibility of injustice to unsophisticated

owners of machineguns and sawed-off shotguns, the

Court has substituted its views of sound policy for the

judgment Congress made when it enacted the National

Firearms Act (or Act). Because the Court's addition to

the text of 26 U.S.C. § 5861(d) is foreclosed by both the

statute and our precedent, I respectfully dissent.

The Court is preoccupied with guns that "generally can

be owned in perfect innocence." Ante, at 611. This

case, however, involves a semiautomatic weapon that

was readily convertible into a machinegun -- a weapon

that the jury found to be "'a dangerous device of a type

as would alert one to the likelihood of regulation.'" Ante,

at 604. These are not guns "of some sort" that can be

found in almost "50 percent of American [**1807]

homes." Ante, at 613-614. 1 They are particularly

dangerous -- indeed, a substantial percentage of the

unregistered machineguns now in circulation are

converted semiautomatic weapons. 2

The question presented is whether the National

FirearmsAct imposed on theGovernment the burden of

proving beyond a reasonable doubt not only that the

defendant knew he possessed a dangerous device

4 The indictment charged Staples with possession of two unregistered machineguns, but the jury found him guilty of

knowingly possessing only one of them. Tr. 477.

5 The trial court instructed the jury:

"[A] person is knowingly in possession of a thing if his possession occurred voluntarily and intentionally and not because of

mistake or accident or other innocent reason. The purpose of adding the word 'knowingly' is to insure that no one can be

convicted of possession of a firearm he did not intend to possess. The Government need not prove the defendant knows he's

dealing with a weapon possessing every last characteristic [which subjects it] to the regulation. It would be enough to prove he

knows that he is dealing with a dangerous device of a type as would alert one to the likelihood of regulation. If he has such

knowledge and if the particular item is, in fact, regulated, then that person acts at his peril. Mere possession of an unregistered

firearm is a violation of the law of the United States, and it is not necessary for theGovernment to prove that the defendant knew

that the weapon in his possession was a firearm within the meaning of the statute, only that he knowingly possessed the

firearm." Id., at 465.

1 Indeed, only about 15 percent of all the guns in the United States are semiautomatic. See National Rifle Association, Fact

Sheet, Semi-Automatic Firearms 1 (Feb. 1, 1994). Although it is not known howmany of those weapons are readily convertible

into machineguns, it is obviously a lesser share of the total.

2 See U.S. Dept. of Justice, Attorney General's Task Force on Violent Crime: Final Report 29, 32 (Aug. 17, 1981) (stating that

over an 18-month period over 20 percent of the machineguns seized or purchased by the Bureau of Alcohol, Tobacco and

Firearms had been converted from semiautomatic weapons by "simple tool work or the addition of readily available parts")

(citing U.S. Dept. of Treasury, Bureau of Alcohol, Tobacco and Firearms, Firearms Case Summary (Washington: U.S. Govt.

Printing Office 1981)).
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sufficient to alert him to [*625] regulation, but also that

he knew it had all the characteristics of a "firearm" as

defined in the statute. Three unambiguous guideposts

direct us to the correct answer to that question: the text

and structure of the Act, our cases construing both this

Act and similar regulatory legislation, and the Act's

history and interpretation.

I

Contrary to the assertion by the Court, the text of the

statute does provide "explicit guidance in this case." Cf.

ante, at 605. The relevant section of the Act makes it

"unlawful for any person . . . to receive or possess a

firearm which is not registered to him in the National

Firearms Registration and Transfer Record." 26 U.S.C.

§ 5861(d). Significantly, the section contains no

knowledge requirement, nor does it describe a

common-law crime.

The common law generally did not condemn acts as

criminal unless the actor had "an evil purpose or mental

culpability," Morissette v. United States, 342 U.S. 246,

252, 96 L. Ed. 288, 72 S. Ct. 240 (1952), and was aware

of all the facts that made the conduct unlawful, United

States v. Balint, 258 U.S. 250, 251-252, 66 L. Ed. 604,

42 S. Ct. 301 (1922). In interpreting statutes [***629]

that codified traditional common-law offenses, courts

usually followed this rule, even when the text of the

statute contained no such requirement. Ibid. Because

the offense involved in this case is entirely a creature of

statute, however, "the background rules of the common

law," cf. ante, at 605, do not require a particular

construction, and critically different rules of construction

apply. See Morissette v. United States, 342 U.S. at

252-260.

In Morissette, Justice Jackson outlined one such

interpretive rule:

"Congressional silence as to mental elements in an

Act merely adopting into federal statutory law a

concept of crime already . . . well defined in common

law and statutory interpretation by the states may

warrant quite contrary inferences than the same

silence in creating an offense [*626] new to general

law, for whose definition the courts have no

guidance except the Act." Id., at 262.

Although the lack of an express knowledge requirement

in § 5861(d) is not dispositive, see United States v.

United States Gypsum Co., 438 U.S. 422, 438, 57 L.

Ed. 2d 854, 98 S. Ct. 2864 (1978), its absence suggests

that Congress did not intend to require proof that the

defendant knew all of the facts that made his conduct

illegal. 3

[**1808] The provision's place in the overall statutory

scheme, see Crandon v. United States, 494 U.S. 152,

158, 108 L. Ed. 2d 132, 110 S. Ct. 997 (1990), confirms

this intention. In 1934,whenCongress originally enacted

the statute, it limited the coverage of the 1934 Act to a

relatively narrow category of weapons such as

submachineguns and sawed-off shotguns -- weapons

characteristically used only by professional gangsters

likeAl Capone, Pretty Boy Floyd, and their henchmen. 4

At the time, the Act would have had little application to

guns used by hunters or guns kept at homeas protection

against unwelcome intruders. 5 [*627] Congress

therefore could reasonably presume that a person found

in possession of an unregistered machinegun [***630]

or sawed-off shotgun intended to use it for criminal

purposes. The statute as a whole, and particularly the

3 The Seventh Circuit's comment in a similar case is equally apt here: "The crime is possessing an unregistered firearm -- not

'knowingly' possessing an unregistered firearm, or possessing a weapon knowing it to be a firearm, or possessing a firearm

knowing it to be unregistered. . . . [Petitioner's] proposal is not that we interpret a knowledge or intent requirement in § 5861(d);

it is that we invent one."United States v.Ross, 917 F.2d 997, 1000 (1990) (per curiam) (emphasis in original), cert. denied, 498

U.S. 1122, 112 L. Ed. 2d 1183, 111 S. Ct. 1078 (1991).

4 "The late 1920s and early 1930s brought . . . a growing perception of crime both as a major problem and as a national one.

. . . Criminal gangs found the submachinegun (a fully automatic, shoulder-fired weapon utilizing automatic pistol cartridges) and

sawed-off shotgun deadly for close-range fighting." Hardy, The Firearms Owners' Protection Act: A Historical and Legal

Perspective, 17 Cumb. L. Rev. 585, 590 (1987).

5 The Senate Report on the bill explained: "The gangster as a law violator must be deprived of his most dangerous weapon,

the machinegun. Your committee is of the opinion that limiting the bill to the taxing of sawed-off guns and machineguns is

sufficient at this time. It is not thought necessary to go so far as to include pistols and revolvers and sporting arms. But while

there is justification for permitting the citizen to keep a pistol or revolver for his own protection without any restriction, there is

no reason why anyone except a law officer should have a machinegun or sawed-off shotgun." S. Rep. No. 1444, 73d Cong.,

2d Sess., 1-2 (1934).
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decision to criminalize mere possession, reflected a

legislative judgment that the likelihood of innocent

possession of such an unregistered weapon was

remote, and far less significant than the interest in

depriving gangsters of their use.

In addition, at the time of enactment, this Court had

already construed comparable provisions of the

Harrison Anti-Narcotic Act not to require proof of

knowledge of all the facts that constitute the proscribed

offense. United States v. Balint, 258 U.S. 250, 66 L. Ed.

604, 42 S. Ct. 301 (1922). 6 Indeed, Attorney General

Cummings expressly advised Congress that the text of

the gun control legislation deliberately followed the

language of the Anti-Narcotic Act to reap the benefit of

cases construing it. 7 Given the reasoning of Balint, we

properly may infer that Congress did not intend the

Court to read a stricter knowledge requirement into the

gun control legislation than we read into the

Anti-Narcotic Act. Cannon v. University of Chicago, 441

U.S. 677, 698-699, 60 L. Ed. 2d 560, 99 S. Ct. 1946

(1979).

Like the 1934 Act, the current National Firearms Act is

primarily a regulatory measure. The statute establishes

[*628] taxation, registration, reporting, and

recordkeeping requirements for businesses and

transactions involving statutorily defined firearms, and

requires that each firearm be identified by a serial

number. 26 U.S.C. §§ 5801-5802, 5811-5812,

5821-5822, 5842-5843. The Secretary of the Treasury

must maintain a central registry that includes the names

and addresses of persons in possession of all firearms

not controlled by the Government. § 5841. Congress

also prohibited certain acts and omissions, including

the possession of an unregistered firearm. 8 § 5861.

[**1809] As the Court acknowledges, ante, at 607, to

interpret statutory offenses such as § 5861(d), we look

to "the nature of the statute and the particular character

of the items regulated" to determine the level of

knowledge required for conviction. An examination of §

5861(d) in light of our precedent dictates that the crime

of possession of an unregistered machinegun is in a

category of offenses described as "public welfare"

[***631] crimes. 9 Our decisions interpreting such

offenses clearly require affirmance of petitioner's

conviction.

II

"Public welfare" offenses share certain characteristics:

(1) they regulate "dangerous or deleterious devices or

products [*629] or obnoxious waste materials," see

United States v. International Minerals & Chemical

Corp., 402 U.S. 558, 565, 29 L. Ed. 2d 178, 91 S. Ct.

1697 (1971); (2) they "heighten the duties of those in

control of particular industries, trades, properties or

activities that affect public health, safety or welfare,"

Morissette, 342 U.S. at 254; and (3) they "depend on no

mental element but consist only of forbidden acts or

omissions," id., at 252-253. Examples of such offenses

include Congress' exertion of its power to keep

dangerous narcotics, 10 hazardous substances, 11 and

6 In the Balint case, after acknowledging the general common-law rule that made knowledge of the facts an element of every

crime, we held that as to statutory crimes the question is one of legislative intent, and that the Anti-Narcotic Act should be

construed to authorize "punishment of a person for an act in violation of law[,] [even] when ignorant of the facts making it so."

Balint, 258U.S. at 251-252. The "policy of the lawmay, in order to stimulate proper care, require the punishment of the negligent

person though he be ignorant of the noxious character of what he sells." Id., at 253.

7 SeeNational FirearmsAct: Hearings on H. R. 9066 before the House Committee onWays andMeans, 73d Cong., 2d Sess.,

6 (1934).

8 "Omission of a mental element is the norm for statutes designed to deal with inaction.Not registering your gun, not cleaning

up your warehouse, United States v. Park, 421 U.S. 658, 44 L. Ed. 2d 489, 95 S. Ct. 1903 . . . (1975), and like 'acts' are done

without thinking. Often the omission occurs because of lack of attention. . . . Yet Congress may have sound reasons for

requiring people to investigate and act, objectives that cannot be achieved if the courts add mental elements to the statutes."

Ross, 917 F.2d at 1000.

9 These statutes are sometimes referred to as "strict liability" offenses.As the Court notes, because the defendant must know

that he is engaged in the type of dangerous conduct that is likely to be regulated, the use of the term "strict liability" to describe

these offenses is inaccurate. Ante, at 607-608, n. 3. I therefore use the term "public welfare offense" to describe this type of

statute.

10 See United States v. Balint, 258 U.S. 250, 66 L. Ed. 604, 42 S. Ct. 301 (1922).

11 See United States v. International Minerals & Chemical Corp., 402 U.S. 558, 29 L. Ed. 2d 178, 91 S. Ct. 1697 (1971).
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impure and adulterated foods and drugs 12 out of the

channels of commerce. 13

Public welfare statutes render criminal "a type of conduct

that a reasonable person should know is subject to

stringent public regulation and may seriously threaten

the community's health or safety." Liparota v. United

States, 471 U.S. 419, 433, 85 L. Ed. 2d 434, 105 S. Ct.

2084 (1985). Thus, under such statutes, "a defendant

can be convicted even though he was unaware of the

circumstances of his conduct that made it illegal." Id., at

443, n. 7 (White, J., dissenting). Referring to the strict

criminal sanctions for unintended violations of the food

and drug laws, Justice Frankfurter wrote:

"The purposes of this legislation thus touch phases

of the lives and health of people which, in the

circumstances of modern industrialism, are largely

beyond self-protection. Regard for these purposes

should infuse [*630] construction of the legislation

if it is to be treated as a working instrument of

government and not merely as a collection of

English words. The prosecution . . . is based on a

now familiar type of legislation whereby penalties

serve as effective means of regulation. Such

legislation dispenses with the conventional

requirement for criminal conduct -- awareness of

some wrongdoing. In the interest of the larger good

it puts the burden of acting at hazard upon a person

[***632] otherwise innocent but standing in

responsible relation to a public danger." United

States v. Dotterweich, 320 U.S. 277, 280-281, 88

[**1810] L. Ed. 48, 64 S. Ct. 134 (1943) (citing

United States v. Balint, 258 U.S. 250, 66 L. Ed. 604,

42 S. Ct. 301 (1922); other citations omitted).

The National Firearms Act unquestionably is a public

welfare statute. United States v. Freed, 401 U.S. 601,

609, 28 L. Ed. 2d 356, 91 S. Ct. 1112 (1971) (holding

that this statute "is a regulatory measure in the interest

of the public safety"). Congress fashioned a legislative

scheme to regulate the commerce and possession of

certain types of dangerous devices, including specific

kinds of weapons, to protect the health and welfare of

the citizenry. To enforce this scheme, Congress created

criminal penalties for certain acts and omissions. The

text of some of these offenses -- including the one at

issue here -- contains no knowledge requirement.

The Court recognizes:

"We have reasoned that as long as a defendant

knows that he is dealing with a dangerous device of

a character that places him 'in responsible relation

to a public danger,' Dotterweich, supra, at 281, he

should be alerted to the probability of strict

regulation, and we have assumed that in such

cases Congress intended to place the burden on

the defendant to 'ascertain at his peril whether [his

conduct] comes within the inhibition of the statute.'

Balint, 258 U.S. at 254." Ante, at 607.

[*631] We thus have read a knowledge requirement

into public welfare crimes, but not a requirement that

the defendant know all the facts that make his conduct

illegal. Although the Court acknowledges this standard,

it nevertheless concludes that a gun is not the type of

dangerous device that would alert one to the possibility

of regulation.

Both the Court and JUSTICE GINSBURG erroneously

rely upon the "tradition[al]" innocence of gun ownership

to find that Congress must have intended the

Government to prove knowledge of all the

characteristics thatmake aweapon a statutory "firearm."

Ante, at 610-612; ante, at 621-622 (GINSBURG, J.,

concurring in judgment). We held in Freed, however,

that a § 5861(d) offense may be committed by one with

no awareness of either wrongdoing or of all the facts

that constitute the offense. 14 401 U.S. at 607-610.

Nevertheless, the Court, asserting that the Government

"gloss[es] over the distinction between grenades and

12 See United States v. Dotterweich, 320 U.S. 277, 88 L. Ed. 48, 64 S. Ct. 134 (1943).

13 The Court in Morissette v. United States, 342 U.S. 246, 96 L. Ed. 288, 72 S. Ct. 240 (1952), expressing approval of our

public welfare offense cases, stated:

"Neither this Court nor, so far as we are aware, any other has undertaken to delineate a precise line or set forth comprehensive

criteria for distinguishing between crimes that require amental element and crimes that do not. We attempt no closed definition,

for the law on the subject is neither settled nor static." Id., at 260 (footnotes omitted).

14 Freed, 401 U.S. at 607 (holding that a violation of § 5861(d) may be established without proof that the defendant was aware

of the fact that the firearm he possessed was unregistered). Our holding in Freed is thus squarely at odds with the Court's

conclusion that the "defendant must know the facts that make his conduct illegal," ante, at 619.
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guns," determines that "the gap between Freed and this

case is too wide to bridge." Ante, at 610. As such, the

Court instead reaches the rather surprising conclusion

that guns are more analogous to food stamps than to

hand grenades. 15 Even if [*632] one accepts [***633]

that dubious proposition, the Court founds it upon a

faulty premise: its mischaracterization of the

Government's submission as one contending that "all

guns . . . are dangerous devices that put gun owners on

notice . . . ." Ante, at 608 (emphasis added). 16

Accurately identified, the Government's [**1811]

position presents the question whether guns such as

the one possessed by petitioner "'are highly dangerous

offensive weapons, no less dangerous than the

narcotics'" in Balint or the hand grenades in Freed, see

ante, at 609 (quoting Freed, 401 U.S. at 609). 17

[*633] Thus, even assuming that the Court is correct

that the mere possession of an ordinary rifle or pistol

does not entail sufficient danger to [***634] alert one to

the possibility of regulation, that conclusion does not

resolve this case. Petitioner knowingly possessed a

semiautomatic weapon that was readily convertible into

a machinegun. The "'character and nature'" of such a

weapon is sufficiently hazardous to place the possessor

on notice of the possibility of regulation. See Posters 'N'

Things, Ltd. v. United States, ante, at 525 (citation

15 The Court's and JUSTICE GINSBURG's reliance upon Liparota v. United States, 471 U.S. 419, 85 L. Ed. 2d 434, 105 S.

Ct. 2084 (1985), is misplaced. Ante, at 610-612; ante, at 621-622. Although the Court is usually concerned with fine nuances

of statutory text, its discussion of Liparota simply ignores the fact that the food stamp fraud provision, unlike § 5861(d),

contained the word "knowingly." The Members of the Court in Liparota disagreed on the proper interpretation. The dissenters

accepted the Government's view that the term merely required proof that the defendant had knowledge of the facts that

constituted the crime. See Liparota, 471 U.S. at 442-443 (White, J., dissenting) ("I would read § 2024(b)(1) . . . to require

awareness of only the relevant aspects of one's conduct rendering it illegal, not the fact of illegality"). The majority, however,

concluded that "knowingly" also connoted knowledge of illegality. Id., at 424-425. Because neither "knowingly" nor any

comparable term appears in § 5861(d), the statute before us today requires even less proof of knowledge than the dissenters

would have demanded in Liparota.

16 JUSTICE GINSBURG similarly assumes that the character of "all guns" cannot be said to place upon defendants an

obligation "to inquire about the need for registration." Ante, at 622 (emphasis added).

17 The Government does note that some Courts of Appeals have required proof of knowledge only that "the weapon was 'a

firearm, within the general meaning of that term,'" Brief for United States 24-25 (citing cases). Contrary to the assertion by the

Court, ante, at 632, n. 5, however, the Government does not advance this test as the appropriate knowledge requirement, but

instead supports the one used by other Courts ofAppeals. Compare the Court's description of the Government's position, ibid.,

with the following statements in the Government's brief:

"A defendant may be convicted of such offenses so long as the government proves that he knew the item at issue was highly

dangerous and of a type likely to be subject to regulation." Brief for United States 9.

"The court of appeals correctly required the government to prove only that petitioner knew that he possessed a dangerous

weapon likely to be subject to regulation." Id., at 13.

"B. The intent requirement applicable to Section 5861(d) is knowledge that one is dealing with a dangerous item of a type likely

to be subject to regulation." Id., at 16.

"But where a criminal statute involves regulation of a highly hazardous substance -- and especially where it penalizes a failure

to act or to comply with a registration scheme -- the defendant's knowledge that he was dealing with such a substance and that

it was likely to be subject to regulation provides sufficient intent to support a conviction." Id., at 17-18.

"Rather, absent contrary congressional direction, knowledge of the highly dangerous nature of the articles involved and the

likelihood that they are subject to regulation takes the place of the more rigorous knowledge requirement applicable where

apparently innocent and harmless devices are subject to regulation." Id., at 20.

"But the instruction did not require the government to prove that petitioner knew his weapon 'possessed every last

characteristic [which subjects it] to regulation'; he need only have 'known that he [was] dealing with a dangerous device of a

type as would alert one to the likelihood of regulation.' Tr. 465.

"That instruction accurately describes the mental state necessary for a violation of Section 5861(d)." Id., at 23.

"Proof that a defendant was on fair notice that the item he possessed was highly dangerous and likely to be regulated is

sufficient to support a conviction." Id., at 24.
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omitted). 18 No significant difference exists between

[*634] imposing upon the possessor a duty to determine

whether such a weapon is registered, Freed, 401 U.S.

at 607-610, and imposing a duty to determine whether

that weapon has been converted into a machinegun.

Cases arise, of course, in which a defendant would not

know that a device was dangerous unless he knew that

it was a "firearm" as defined in the Act. Freed was such

a case; unless the defendant knew that the device in

question was a hand grenade, he [**1812] would not

necessarily have known that it was dangerous. But

given the text and nature of the statute, it would be

utterly implausible to suggest that Congress intended

the owner of a sawed-off shotgun to be criminally liable

if he knew its barrel was 17.5 inches long but not if he

mistakenly believed the samegun had an 18-inch barrel.

Yet the Court's holding today assumes that Congress

intended that bizarre result.

The enforcement of public welfare offenses always

entails some possibility of injustice. Congress

nevertheless has repeatedly decided that an overriding

public interest in health or safety may outweigh that risk

when a person is dealing with products that are

sufficiently dangerous or deleterious to make it

reasonable to presume that he either knows, or should

know, whether those products conform to special

regulatory requirements. The dangerous character of

the product is reasonably presumed to provide sufficient

notice of the probability of regulation to justify strict

enforcement against those who are merely guilty of

negligent, rather than willful, misconduct.

The National Firearms Act is within the category of

public welfare statutes enacted by Congress to regulate

highly dangerous items. The Government submits that

a conviction under such a statute may be supported by

proof that the [*635] defendant "knew the item at issue

was highly dangerous and of a type likely to be subject

to regulation." Brief for [***635] United States 9. 19 It is

undisputed that the evidence in this case met that

standard. Nevertheless, neither JUSTICE THOMAS for

the Court nor JUSTICE GINSBURG has explained why

such a knowledge requirement is unfaithful to our cases

or to the text of the Act. 20 Instead, following the

approach of their decision in United States v. Harris,

294 U.S.App. D.C. 300, 959 F.2d 246, 260-261 (CADC)

(per curiam), cert. denied sub nom. Smith v. United

States, 506U.S. 932 (1992), they have simply explained

why, in their judgment, it would be unfair to punish the

possessor of this machinegun.

III

The history and interpretation of the National Firearms

Act supports the conclusion that Congress did not intend

to [*636] require knowledge of all the facts that

18 The Court and JUSTICE GINSBURG apparently assume that the outer limits of any such notice can be no broader than

the category of dangerous objects that Congress delineated as "firearms." Ante, at 611-612; ante, at 621-622. Our holding in

Posters 'N' Things, illustrates the error in that assumption.A retailer whomay not know whether certain merchandise is actually

drug paraphernalia, as that term is defined in the relevant federal statute, may nevertheless violate the law if "aware that

customers in general are likely to use the merchandise with drugs." Ante, at 524. The owner of a semiautomatic weapon that

is readily convertible into a machinegun can certainly be aware of its dangerous nature and the consequent probability of

regulation even if he does not know whether the weapon is actually a machinegun. If ignorance of the precise characteristics

that render an item forbidden should be a defense, items that are likely to be "drug paraphernalia" are no more obviously

dangerous, and thus regulated, than items that are likely to be "firearms."

19 As amatter of law, this is the level of knowledge required by the statute. Therefore, contrary to the Court's suggestion, ante,

at 612, n. 6, I have not left the determination of the "exact content of the knowledge requirement" to the jury. I only leave to the

jury its usual function: the application of this legal standard to the facts. In performing this function, juries are frequently required

to determine if a law has been violated by application of just such a "general 'standard.'" See, e. g., Posters 'N' Things, ante,

at 523-525; Miller v. California, 413 U.S. 15, 24, 37 L. Ed. 2d 419, 93 S. Ct. 2607 (1973).

20 The Court also supports its conclusion on the basis of the purported disparity between the penalty provided by this statute

and those of other regulatory offenses. Although a modest penalty may indicate that a crime is a public welfare offense, such

a penalty is not a requisite characteristic of public welfare offenses. For example, the crime involved in Balint involved

punishment of up to five years' imprisonment. See Dotterweich, 320 U.S. at 285; see also Morissette, 342 U.S. at 251, n. 8

(noting that rape of one too young to consent is an offense "in which the victim's actual age was determinative despite

defendant's reasonable belief that the girl had reached age of consent"). Moreover, congressional authorization of a range of

penalties in some cases -- petitioner, for instance, is on probation -- demonstrates a recognition that relatively innocent conduct

should be punished less severely.
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constitute the offense of possession of an unregistered

weapon. During the first 30 years of enforcement of the

1934 Act, consistent with the absence of a knowledge

requirement and with the reasoning in Balint, courts

uniformly construed it not to require knowledge of all the

characteristics of the weapon that brought it within the

statute. In a case decided in 1963, then-Judge

Blackmun reviewed the earlier cases and concluded

that the defendant's knowledge that he possessed a

gun was "all the scienter which the statute [**1813]

requires." Sipes v. United States, 321 F.2d 174, 179

(CA8), cert. denied, 375 U.S. 913, 11 L. Ed. 2d 150, 84

S. Ct. 208 (1963).

Congress subsequently amended the statute twice,

once in 1968 and again in 1986. Both amendments

added knowledge requirements to other portions of the

Act, 21 but neither the text nor the history of either

[***636] amendment discloses an intent to add any

other knowledge requirement to the possession of an

unregistered firearm offense. Given that, with only one

partial exception, 22 every federal tribunal to address

the question had concluded that proof of knowledge of

all the facts constituting a violation was not required for

a conviction [*637] under § 5861(d), 23 we may infer

that Congress intended that interpretation to survive.

See Lorillard v. Pons, 434 U.S. 575, 580, 55 L. Ed. 2d

40, 98 S. Ct. 866 (1978).

In short, petitioner's knowledge that he possessed an

item that was sufficiently dangerous to alert him to the

likelihood of regulation would have supported a

conviction during the first half century of enforcement of

this statute. Unless application of that standard to a

particular case violates the Due Process Clause, 24 it is

the responsibility of Congress, not this Court, to amend

the statute if Congress deems it unfair or unduly strict.

IV

On the premise that the purpose of the mens rea

requirement is to avoid punishing people "for apparently

innocent activity," JUSTICEGINSBURG concludes that

proof of knowledge that a weapon is "'a dangerous

device of a type as would alert one to the likelihood of

regulation'" is not an adequate mens rea requirement,

but that proof of knowledge that the weapon possesses

"'every last characteristic'" that subjects it to regulation

is. Ante, at 622-623, and n. 5 (GINSBURG, J.,

concurring in judgment) (quoting the trial court's jury

instruction).

[*638] Assuming that "innocent activity" describes

conduct without any consciousness of wrongdoing, the

risk of punishing such activity can be avoided only by

reading into the statute the common-law concept of

mens rea: "an evil purpose or mental culpability."Moris-

21 Significantly, in 1968, Congress included a knowledge requirement in § 5861(l). 26 U.S.C. § 5861(l) (making it unlawful "to

make, or cause the making of, a false entry on any application, return, or record required by this chapter, knowing such entry

to be false") (emphasis added). "Where Congress includes particular language in one section of a statute but omits it in another

section of the same Act, it is generally presumed that Congress acts intentionally and purposely in the disparate inclusion or

exclusion." Rodriguez v. United States, 480 U.S. 522, 525, 94 L. Ed. 2d 533, 107 S. Ct. 1391 (1987) (internal quotation marks

and citations omitted); see also Lawrence County v. Lead-Deadwood School Dist. No. 40-1, 469 U.S. 256, 267-268, 105 S. Ct.

695, 83 L. Ed. 2d 635 (1985).

22 United States v. Herbert, 698 F.2d 981, 986-987 (CA9), cert. denied, 464 U.S. 821, 78 L. Ed. 2d 95, 104 S. Ct. 87 (1983)

(requiring the Government to prove knowledge of all the characteristics of a weapon only when no external signs indicated that

the weapon was a "firearm"). Not until 1989 did a Court of Appeals adopt the view of the majority today. See United States v.

Williams, 872 F.2d 773 (CA6).

23 See, e. g., United States v. Gonzalez, 719 F.2d 1516, 1522 (CA11 1983), cert. denied, 465 U.S. 1037, 79 L. Ed. 2d 710,

104 S. Ct. 1312 (1984); Morgan v. United States, 564 F.2d 803, 805-806 (CA8 1977); United States v. Cowper, 503 F.2d 130,

132-133 (CA6 1974), cert. denied, 420 U.S. 930, 43 L. Ed. 2d 403, 95 S. Ct. 1133 (1975); United States v. DeBartolo, 482 F.2d

312, 316 (CA1 1973); United States v. Vasquez, 476 F.2d 730, 732 (CA5), cert. denied, 414 U.S. 836, 38 L. Ed. 2d 72, 94 S.

Ct. 181 (1973), overruled by United States v. Anderson, 885 F.2d 1248 (CA5 1989) (en banc).

And, as I have already noted,United States v. Freed, 401 U.S. 601, 28 L. Ed. 2d 356, 91 S. Ct. 1112 (1971), was consistent with

the Government's position here. Although the Government accepted the burden of proving that Freed knew that the item he

possessed was a hand grenade, the possessor of an unfamiliar object such as a hand grenade would not know that it was "a

dangerous item of a type likely to be subject to regulation," Brief for United States 16; see also id., at 20, 23, 24, unless he knew

what it was.

24 Petitioner makes no such claim in this Court.
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sette, 342 U.S. at 252. [**1814] 25 But even petitioner

does not contend that the [***637] Government must

prove guilty intent or intentional wrongdoing. Instead,

the "mens rea" issue in this case is simply what

knowledge requirement, if any, Congress implicitly

included in this offense. There are at least five such

possible knowledge requirements, four of which entail

the risk that a completely innocent mistake will subject a

defendant to punishment.

First, a defendant may know that he possesses a

weapon with all of the characteristics that make it a

"firearm" within the meaning of the statute and also

know that it has never been registered, but be ignorant

of the federal registration requirement. In such a case,

we presume knowledge of the law even if we know the

defendant is "innocent" in the sense that JUSTICE

GINSBURG uses the word. Second, a defendant may

know that he possesses a weapon with all of the

characteristics of a statutory firearm and also know that

the law requires that it be registered, but mistakenly

believe that it is in fact registered. Freed squarely holds

that this defendant's "innocence" is not a defense.

Third, a defendant [*639] may know only that he

possesses a weapon with all of the characteristics of a

statutory firearm. Neither ignorance of the registration

requirement nor ignorance of the fact that the weapon is

unregistered protects this "innocent" defendant. Fourth,

a defendant may know that he possesses a weapon

that is sufficiently dangerous to likely be regulated, but

not know that it has all the characteristics of a statutory

firearm. Petitioner asserts that he is an example of this

"innocent" defendant. Fifth, a defendant may know that

he possesses an ordinary gun and, being aware of the

widespread lawful gun ownership in the country,

reasonably assume that there is no need "to inquire

about the need for registration." Ante, at 622

(GINSBURG, J., concurring in judgment). That, of

course, is not this case. See supra, 511 U.S. at 624, and

n. 1. 26

JUSTICE GINSBURG treats the first, second, and third

alternatives differently from the fourth and fifth. Her

acceptance of knowledge of the characteristics of a

statutory "firearm" as a sufficient predicate for criminal

liability -- despite ignorance of either the duty to register

or the fact of nonregistration, or both -- must rest on the

premise that such knowledge would alert the owner to

the likelihood of regulation, thereby depriving the

conduct of its "apparent innocen[ce]." Yet in the fourth

alternative, a jury determines just such knowledge: that

the characteristics of the weapon known to the

defendant would alert the owner to the likelihood of

regulation.

In short, JUSTICE GINSBURG's reliance [***638] on

"the purpose of the mens rea requirement -- to shield

people against punishment for apparently innocent

activity," ante, at 622, neither explains why ignorance of

certain facts is a defense although [*640] ignorance of

others is not, nor justifies her disagreement with the

jury's finding that this defendant knew [**1815] facts

that should have caused him to inquire about the need

for registration. 27

V

This case presents no dispute about the dangerous

character of machineguns and sawed-off shotguns.

Anyone in possession of such a weapon is "standing in

25 Our use of the term mens rea has not been consistent. In Morissette, we used the term as if it always connoted a form of

wrongful intent. In other cases, we employ it simply to mean whatever level of knowledge is required for any particular crime.

See, e. g., United States v. Bailey, 444 U.S. 394, 403, 62 L. Ed. 2d 575, 100 S. Ct. 624 (1980). In this sense, every crime except

a true strict-liability offense contains a mens rea requirement. For instance, the Court defined mens rea in Liparota v. United

States, 471 U.S. at 426, as "knowledge of illegality." In dissent, however, Justice White equated the term with knowledge of the

facts that make the conduct illegal. Id., at 442-443. Today, the Court assigns the term the latter definition, ante, at 605, but in

fact requires proof of knowledge of only some of the facts that constitute the violation, ante, at 609 (not requiring proof of

knowledge of the fact that the gun is unregistered).

26 Although I disagree with the assumption that "widespread lawful gun ownership" provides a sufficient reason for believing

that there is no need to register guns (there is also widespread lawful automobile ownership), acceptance of that assumption

neither justifies the majority's holding nor contradicts my conclusion on the facts of this case.

27 In addition, contrary to JUSTICE GINSBURG's assumption, if one reads the term "firearm" from the quoted section of the

indictment to mean "gun," the indictment still charges an offense under § 5861(d) and does not differ from the critical jury

instruction. See ante, at 622-623. Even if JUSTICE GINSBURG is correct that there is a technical variance, petitioner makes

no claim that any such variance prejudiced him. The wording of the indictment, of course, sheds no light on the proper

interpretation of the underlying statutory text. Although the repeated use of a term in a statute may shed light on the statute's
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responsible relation to a public danger." See Dotterwe-

ich, 320 U.S. at 281 (citation omitted). In the National

Firearms Act, Congress determined that the serious

threat to health and safety posed by the private

ownership of such firearms warranted the imposition of

a duty on the owners of dangerous weapons to

determine whether their possession is lawful.

Semiautomatic weapons that are readily convertible

into machineguns are sufficiently dangerous to alert

persons who knowingly possess them to the probability

of stringent public regulation. The jury's finding that

petitioner knowingly possessed "a dangerous device of

a type as would alert one to the likelihood of regulation"

adequately supports the conviction.

Accordingly, I would affirm the judgment of the Court of

Appeals.
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